Determinate Sentence Law
Summary of Cases
By Mark Cutler, Attorney at Law
2006 edition

1

I.

STATEMENT OF REASONS (When are reasons required and how
may they be expressed)
A.

Validity Of The Judicial Council Sentencing Rules
People v. Wright (1982) 30 Cal.3d 705. The Supreme Court
holds that the statutory grant of authority to the Judicial
Council to adopt sentencing rules does not violate the
constitutional limits on the Judicial Council’s power, since the
specified limits apply only in the absence of express legislative
authorization. Also, there is no separation of powers problem
since the legislature has provided sufficient policy guidelines in
stating that the purpose of the rules is to promote uniformity,
and that the middle term must be imposed in the absence of
aggravating or mitigating circumstances. Also, the Judicial
Council is uniquely well qualified to deal with sentencing
issues. BIRD DISSENT argues that there are no standards for
determining the policy questions as to what are proper
aggravating or mitigating factors.
People v. Karsai (1982) 131 Cal.App.3d 224. Defendant was
sentenced pursuant to PC 667.6(c) and contends that the court
had no power to sentence under that section because the
Judicial Council has failed to provide any sentencing rules to
guide the exercise of discretion under PC 667.6. CA rejects the
argument, concluding that the factors in rule 425 regarding CS
and CC sentencing are adequate to guide the exercise of
discretion under PC 667.6. (Accord: People v. Wilson (1982) 135
Cal.App.3d 343; People v. Masten (1982) 137 Cal.App.3d 579.)
People v. Belmontes (1983) 34 Cal.3d 335. Resolving the PC
667.6(c) problem, the Supreme Court holds that Rule 425
factors are suitable to guide the court’s discretion in imposing
sex sentences.
People v. Reeder (1984) 152 Cal.App.3d 900. CA holds that
while PC ll70(b) prohibition of the dual use of facts does not
apply to a CS term imposed pursuant to PC 667.6, the dual use
prohibition in Rule 441(c) does and it is valid. In fn. 12, CA
concludes that the rule is the equivalent of a statute. [Accord:
People v. Jerome (1984) 160 Cal.App.3d 1087.]
*People v. Hester (1999) 69 Cal.App.4th 899. Defendant pled
per bargain to several counts for a stipulated 4 year sentence.
That is exactly what he got, but on appeal he argues that the
trial court erred in making 1 count CC to the 4 year term
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when it should have been stayed per PC 654. AG argues Rule
412(b) precludes defendant from arguing that a portion of a
stipulated sentence violates PC 654, unless the objection is
made when the agreement is recited. CA agrees with
defendant that Rule 412(b) is in conflict with the grant of
authority in PC 1170.3, to promulgate rules for uniformity.
This rule ignores PC 654 and thereby leads to disparity.
Normally, PC 654 claims are not waived by a failure to object.
By entering a plea bargain, defendant does give up any
claims that would alter the agreed on term, but the claim
made here will not change the 4 year term. Strong DISSENT.
B.

When Are Reasons Required
l.

Choosing Prison or Probation

People v. Arceo (1979) 95 Cal.App.3d 117. CA holds that trial
court must state reasons for granting or denying probation, but
once probation is denied, trial court must state further reasons
only if it does not impose the middle term.
People v. Ramos (1980) 106 Cal.App.3d 591. CA holds court
need not provide separate reasons for denying probation where
the court imposes an upper term of imprisonment and states
reasons for it. Those reasons constitute an adequate statement
of reasons for imprisonment itself.
People v. West (1980) 107 Cal.App.3d 987. Though reasons are
required for denial of probation (per ARCEO), reasons given for
imposition of upper term are sufficient to accomplish both
purposes.
People v. Butler (1980) 107 Cal.App.3d 251. Noting rejected
options are not sentence choices, CA finds reasons for upper
term also adequately serve as reasons for imprisonment.
People v. Jardine (1981) 116 Cal.App.3d 907. One of three
defendants convicted of robbery and sentenced to prison
contends that no reasons were stated for denying probation. CA
finds no error since nobody was even considering probation, the
argument at sentencing being between prison and CYA. CA
concludes reasons for denial of probation would have been
superfluous and are not required in any event. CA doesn’t
mention whether reasons were given for imprisonment as a
sentence choice.
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People v. Mobley (1983) 139 Cal.App.3d 320. CA holds that the
trial court erred in failing to state any reasons for denying
probation and committing defendant to CRC for the middle
term. Equating the CRC commitment with imprisonment, CA
holds that a trial court must either state reasons for imprisonment (when the middle term is imposed), or accomplish
the same thing indirectly by stating reasons for denying
probation. Neither was done here. However, CA holds the error
was harmless. Noting that defendant was ineligible for
probation unless the case was found to be unusual, the CA
finds no reasonable likelihood of a different result in the event
of a remand.
People v. Langevin (1984) 155 Cal.App.3d 520. Defendant was
convicted of manslaughter with use of a deadly weapon,
precluding
probation
absent
a
finding
of
unusual
circumstances. The court rejected defendant’s Viet Nam service
as such an unusual circumstance and then imposed a midterm prison sentence without stating reasons for rejecting
probation. CA affirms, distinguishing ARCEO. Where a norm
has been established (such as mandatory prison) and a court is
required to justify a departure from the norm (such as finding
unusual circumstances), if a court sentences in accordance
with the norm, all that must appear on the record is that the
court was aware of its discretion. Such awareness was shown
here and no further statement of reasons for imprisonment was
necessary.
People v. Smith (1984) 155 Cal.App.3d 1103. In footnote 6 at the
end of a 2 Justice dissent(?), the CA notes that the defendant
contended his probationary sentence was invalid because the
trial court failed to state reasons for granting probation. The CA
finds no prejudice since defendant argued for probation and got
what he wanted. The alternative was a prison sentence.
People v. Haynes (1984) 160 Cal.App.3d 1122. Defendant
convicted of robbery with gun. Court imposed mid-term plus
enhancement. Court stated reasons for denying probation and
mitigating and aggravating factors when it imposed the state
prison term. CA states further reasons given by court in imposing the middle term were unnecessary once the court gave
reasons for denying probation.
People v. Romero (1985) 167 Cal.App.3d 1148. CA holds reasons
should have been stated for rejecting probation even though
nobody contemplated probation as a realistic possibility. That
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error was harmless in light of defendant’s extensive criminal
history and parole status when the present offense was
committed.
People v. Gopal (1985) 171 Cal.App.3d 524. In denying
probation, the judge referred to sentencing rules by number
only. Per ENRIGHT, defendant argues this was an inadequate
statement of reasons. CA avoids that issue by concluding, after
a shallow analysis, that no reasons were required here. CA
notes that no reasons are required for denial of probation, but
ignores the rules requiring reasons for choice of imprisonment.
CA goes on to note no reasons are required when the mid-term
is selected, characterizing this as a point on which cases are
divided and assuming the Advisory Committee knew what it
was doing (but apparently this CA does not understand what
the Advisory Committee did). Since no reasons were required,
the form in which they were stated was immaterial.
People v. Martinez (1985) 175 Cal.App.3d 881. CA holds a
statement of reasons for imprisoning a defendant obviates the
need to state reasons for denying probation.
People v. Reynolds (1986) 178 Cal.App.3d 407. Defendant
received a prison sentence without the court explicitly stating
reasons for denying probation. CA affirms holding lack of
reasons here does not interfere with CA’s ability to meaningfully
review the sentence. CA then finds no reasonable probability of
probation. CA also holds trial court’s finding of aggravation is
sufficient reason supporting probation denial.
People v. Parrott (1986) 179 Cal.App.3d 1119. Appeal from
sentence for selling marijuana to minor claimed court erred in
stating reasons denying probation. Trial court had cited
sophistication, vulnerability, lack of remorse, and increasingly
serious conduct. CA approves sophistication because a ledger of
marijuana sales was kept. Vulnerability is improper because
victim’s minority is an element of the offense. Although this use
of an element is non-statutory, being based on Rule 441(d), it
applies to probation denials as well as to findings in
aggravation. Other criteria are proper and well supported by the
record.
People v. Lesnick (1987) 189 Cal.App.3d 637. Defendant was
sentenced to mid-term in prison for ADW with mere statement
that the court found no aggravating or mitigating
circumstances. CA agrees that normally reasons must be stated
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for selecting prison rather than probation. However, here
defendant used a deadly weapon and inflicted GBI, rendering
him ineligible for probation except in unusual circumstances.
Since the court did not find unusual circumstances, the
statutory presumption against probation was unrebutted and
constituted all the reason that was needed to support the prison
commitment.
People v. Cushway (1987) 193 Cal.App.3d 776. Defendant was
sentenced to state prison but execution was suspended and
probation imposed. 18 months later, probation was revoked and
the prison term executed. Defendant claims after the violation
was found, the decision to revoke rather than to reinstate was a
sentence choice that required a statement of reasons. CA
disagrees, finding the reasons requirement applies “at the time
of sentencing”, which CA takes to mean the initial sentencing
only. LUTES and LOCK are distinguished since they involved
initial sentencing hearings.
People v. Slaughter (1987) 194 Cal.App.3d 95. Defendant pled to
H&S 11352 for probation and work program, but violated
probation by failing to appear for work program. Probation was
revoked and defendant was sent to prison for middle term. CA
holds that even though imposition of sentence was suspended,
the probationary disposition was still the initial sentencing and
reasons are only required at the initial sentencing. Although
there are choices (reinstatement on same terms, different terms,
or revocation), no reasons are needed at subsequent sentencing.
CA notes that reasons are required for revocation (citing
VICKERS), and those reasons will be the reasons for imprisonment. Also, defendant was ineligible for probation except in
unusual cases and since it does not appear this was an
unusual case, that is another reason why no reasons were
required. (No discussion of how this was an unusual case at the
initial sentencing.) POCHE CONCURRENCE/DISSENT agrees
with last point, but not with notion that reasons are not
required after initial sentencing. POCHE notes the possibility of
imposing upper term at subsequent sentencing.
People v. Latham (1988) 206 Cal.App.3d 27. Defendant was
sentenced to prison, with execution stayed and probation
granted. Probation was later revoked and defendant was
committed to prison. He argues error in not stating reasons for
declining to reinstate probation. CA disagrees. VICKERS
requires reasons for revoking probation, but that was satisfied
by finding defendant violated probation. Court then had choice
6

between reinstating on same conditions, reinstating on revised
conditions, or terminating, but that was not a sentence choice
per PC 1170(c). That section applies only to initial sentencing when prison was imposed and stayed. Per CUSHWAY, it does
not apply to a decision to execute a previously imposed, but
stayed sentence.
People v. Bobb (1989) 207 Cal.App.3d 88. Defendant was
sentenced to lower prison term with the court stating only that
the offense was not aggravated and there were mitigating
factors. CA finds these are adequate reasons to justify lower
term. However, imposition of the lower term did not relieve the
court of the duty to express reasons for choosing imprisonment
rather than probation. CA remands for resentencing.
*People v. Alexander (1989) 207 Cal.App.3d 412. Rejecting
SLAUGHTER and distinguishing CUSHWAY, CA holds that
when no sentence is imposed and defendant is placed on
probation, reasons for imprisonment are required if probation
is later revoked and midterm is imposed. Although not the
initial sentencing, this was the 1st time sentence was
imposed. Court did give reasons for revoking probation, and
those same reasons could support the choice of
imprisonment, but that choice does not automatically follow
from revocation. Here, the record does not reflect awareness
that a separate choice was being made, so CA remands.

ORDERED
UNPUBLISH
ED

People v. Pennington (1989) 213 Cal.App.3d 173. CA holds that
when no sentence was imposed and defendant was placed on
probation (imposition of sentence suspended, rather than
prison term imposed and then suspended), reasons are required
for choice of prison rather than probation when defendant’s
probation is later revoked and mid term is imposed. But CA also
holds that the reasons stated for revoking probation satisfy the
requirement for reasons. (No recogniton of the bootstrapping,
since probation is still an available choice after revocation
supported by stated reasons.) Here, defendant admitted several
violations of conditions, and court then revoked probation and
stated it was obvious that probation was not appropriate. CA
finds that to be an adequate statement of reasons. (No
recognition this was a conclusion, not a reason.)
People v. Jones (1990) 224 Cal.App.3d 1309. The trial court
initially suspended imposition of sentence and placed defendant
on probation. A few months later defendant admitted
committing a new misdemeanor, but the court decided to
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continue her on probation. Within a year, defendant admitted
three new violations of probation and was then given a midterm
prison sentence. CA rejects Slaughter and holds per Jackson
and Pennington that after a revocation of probation, where
imposition of sentence had previously been suspended, it is still
necessary to state reasons for choosing prison rather than
continued probation. However, CA also finds that the trial court
did state adequate reasons here when it explained that
defendant’s prior conduct demonstrated her inability to conform
to the conditions of probation after being given several chances.
In explaining its reasons for refusing to extend probation, the
court provided a sufficient explanation for choosing to impose a
prison sentence.
People v. Hawthorne (1991) 226 Cal.App.3d 789. Rejecting
Slaughter in favor of Pennington and Jackson, CA strongly
supports the position that when no sentence is imposed,
probation is granted, and later probation is revoked and a
prison term is imposed, the trial court must state reasons for
choosing prison rather than a reinstatement of probation. This
is clearly a sentence choice. CA also holds that the mere fact
that probation was violated is not a substitute for a statement
of reasons; the court still had to choose between revoking
probation or reinstating probation.
People v. Cotton (1991) 230 Cal.App.3d 1072. CA follows
Jackson/Hawthorne line and holds that after revocation of
probation, trial court must state reasons for choosing prison
rather than reinstatement on probation. Here, the record does
reflect that the trial court knew it had discretion to reinstate on
probation and modify conditions, but no reasons for choosing
prison were expressed and the only reason that is apparent is
the statement that the defendant failed to exert sufficient effort
to get enrolled in a drug program prior to sentencing. Since
defendant was incarcerated and without funds, it would not
have been proper to use his inability to contact a drug program
as a reason for committing him to prison. Thus, a remand is
necessary.
People v. Villanueva (1991) 230 Cal.App.3d 1157. Defendant
contends trial court erred in failing to state reasons for denying
probation and imposing a lower prison term. CA reviews cases
re: no reasons needed for denial of probation, but reasons
needed for sentencing to prison. CA reaffirms Golliver.
Defendant here pled per bargain providing for lower term if
probation was denied. CA holds that no reasons were required
8

for denial of probation, and once it was denied, Rule 440 (a)
applied and made the plea bargain agreement an adequate
reason for the lower prison term.
2.

Consecutive Sentencing
a.

Combining Present and Prior Cases

People v. Stone (1981) 117 Cal.App.3d 15. CA concludes that
the rule requiring reasons for CS terms applies when the term
is made CS to a prior term, not merely when two CS terms are
imposed in a single proceeding.
People v. Edwards (1981) 117 Cal.App.3d 436. Defendant was
given some CC and some CS terms at sentencing on two cases,
one with 6 counts and one with one count. Additionally, a preexisting term from a different county was also made CS to the
new term, but no reasons were stated for that particular choice.
With little discussion, the CA holds that reasons were required
and a remand is necessary.
People v. Gulbrandsen (1989) 209 Cal.App.3d 1547. Defendant
in county jail awaiting transfer to federal prison for 20 year
term escaped and committed PC 459. He was given full term for
PC 459, 1/3 CS for escape, and all made CS to federal term.
Reasons were given for CS PC 459 and escape, but not for making state term CS to federal term. CA holds: There was
discretion to make state and federal terms CC, so this was a
sentence choice and reasons were required. Although nonviolent escape must be CS, CA holds that applies only to state
terms, which was done here. (Violent escape must be CS to any
other term, and different wording fior non-violent escape must
be given meaning.) CA declines to find no harm by reference to
reasons for CS state terms - although the same reasons can be
used, this is still a different choice, like BELMONTES (since the
decisions are fundamentally different and CS federal term
means no benefit of 1/3 rule), and record should reflect
awareness of the separate choice.
b.

Other Consecutive Sentencing Issues

People v. Walker (1978) 83 Cal.App.3d 619. CA holds that
imposition of a consecutive term is a sentence choice, requiring
the trial court to state reasons.
People v. Bejarano (1981) 114 Cal.App.3d 693. CA holds that it
is not necessary to give separate reasons for each CS term,
9

since the same reasons can be used repeatedly for each and
every CS term.
People v. Hartsfield (1981) 117 Cal.App.3d 504. Defendant
received CS terms for a misdemeanor and a felony. Although CA
holds that the one-third rule does not apply to a CS
misdemeanor, CA does hold that reasons are required for
choosing CS terms. CA does not actually discuss whether the
fact that one of the CS terms is a misdemeanor should have
anything to do with the requirement to state reasons.
People v. Pearson (1981) 120 Cal.App.3d 782. After concluding
that a consecutive term is mandatory for a violation of PC 4532,
subd. (b), CA notes that since the trial court had no choice,
there was no need to state any reasons for imposing the CS
term.
People v. Karsai (1982) 131 Cal.App.3d 224. Defendant was
convicted of rape and oral copulation of a single victim and was
sentenced to full CS term pursuant to Penal Code section
667.6(c). He contended that the decisions to impose CS terms,
and to impose a full CS term rather than 1/3 of the middle term
are two separate decisions requiring two separate statements of
reasons. CA points out that counsel asked the court whether it
intended to sentence under PC 667.6(c), and the court replied
that it did so intend. The court then stated that it was imposing
CS terms because defendant was on parole when the crime
occurred. CA holds this factor justifies a full CS term, and that
once the court decided to proceed under PC 667.6(c), there was
no further choice to be made as to CC or CS, and that separate
statements of reasons were unnecessary.
People v. Wilson (1982) 135 Cal.App.3d 343. Defendant received
3 full CS terms for sex offenses against one victim. CA holds
that a remand is necessary because no reasons were stated for
CS terms at all, and CA goes on to note that there should be a
separate statement of reasons for imposing full, rather than l/3,
CS terms. CA then qualifies this by indicating that if reasons
are given specifically for full CS terms, and they are good
enough (as was prior sex offenses in KARSAI), then that is
enough.
In re Jesse F. (1982) 137 Cal.App.3d 164. The minor was
committed to CYA with the judge imposing CS terms under an
impression that he had no other choice. CA remands for a
discretionary choice between CS or CC terms, but rejects the
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contention that reasons must be stated if CS terms are
imposed. Agreeing with cases holding that reasons need not be
stated for a commitment to CYA, CA finds it illogical to require
reasons for CS terms. CA finds P.C. 1170.1 inapplicable to a
juvenile; while Welfare and Institutions Code section 726 does
incorporate P.C. 1170.1, CA holds that refers only to the
method of calculation, not to the requirement that reasons be
stated.
People v. Belmontes (1983) 34 Cal.3d 335. The Supreme Court
holds that the record must clearly show that, in a situation
involving PC 667.6(c) sentencing, the court realized it was
making separate choices as to CS or CC and as to full CS or
1/3 CS. Ideally, reasons for each choice should be stated separately, though the same reasons can be stated. Rule 425
factors are appropriate for both decisions but full CS terms
should be reserved for the more serious cases.
People v. Hetherington (1984) 154 Cal.App.3d 1132. As grounds
for imposing numerous CS terms, the CA found adequate
reasons in the trial court’s statement that CS terms were
imposed for the same reasons given for a CS term on another
count. Nothing bars using the same reasons for more than one
CS term, and different “facts” supported the “reasons” on
different counts anyway. As to 2 counts where this reference
back was not made the CA remanded for resentencing since
reasons are required for each CS count. CA refused to speculate
that CS terms would be reimposed.
People v. Williams (1984) 161 Cal.App.3d 638. Court imposed
three full-term CS sentences under PC 667.6(c). On remand for
numerous errors, CA directs court to consider and choose
between sentencing under PC 667.6 or PC 1170.1 and state
reasons for choosing one over the other.
*People v. Murphy (1985) 163 Cal.App.3d 966. The trial court
identified several factors in aggravation, then imposed the
upper term and a CS term without specifying any factors for
the CS term. CA notes that aggravation factors can support
the CS term and that there were enough factors here to
support both, so there was no need to repeat the factors
when imposing the CS term. CA makes no mention of the
possible dual use of facts problem. CA relies on POWELL
without realizing that the opinion in POWELL never revealed
whether the upper term was imposed in that case.
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People v. Ramirez (1985) 165 Cal.App.3d 214. Defendants were
sentenced to an upper term on one sex offense with CC terms
for two other sex offenses and two upper terms for two rapes
which were CC to each other but full term CS to the principal
offense. Court’s reason for imposing term CS was that “all the
terms could be CS.” CA holds court failed to state adequate
reasons because it didn’t give underlying rationale but merely
restated a possibility.
*People v. Vasquez (1987) 197 Cal.App.3d 331. Defendant
was given CS terms for PC 187 2d (ISL term) and a DSL
crime. He contends trial court erred in not stating reasons.
CA finds that the statement of reasons applies only to PC
1170 (DSL) crimes. No statute or Rule of Court requires
reasons for an ISL term CS to a DSL term. CA acknowledges
this is ironic, in view of the very lengthy term that can result,
but CA concludes this is the apparent legislative intent, since
it would have been easy to require otherwise. (Shallow
analysis.)

ORDERED
UNPUBLISH
ED

People v. Arviso (1988) 201 Cal.App.3d 1055. Defendant was
given CS terms for 2 counts of PC 187, 2d. Trial court gave
several reasons for CS terms and defendant attacks 1 of them
as invalid. CA notes there were sufficient reasons to uphold CS
terms, and no reasons are required when the terms are imposed
per PC 1168 (ISL) rather than PC 1170 (DSL). When no reasons
are required, the fact that they are given does not necessarily
affect the validity of the sentence.
People v. Fugate (1990) 219 Cal.App.3d 1408. Defendant was
convicted of several felony counts and 2 misdemeanor counts.
The misdemeanors were ordered to run CC to one another, but
CS to the felonies. Reasons were given for making the felony
counts CS to one another, but no reasons were given for making
the misdemeanor counts CS to the felonies. Defendant claims
that the CS misdemeanor decision was a sentence choice
requiring reasons per PC 1170, subd. (c). CA acknowledges
that, unlike PC 1170.1, nothing in PC 1170, subd. (c) excludes
application to misdemeanors. CA looks to the sentencing rules
for guidance, finds vague language in Rule 403 supported by a
Comment that indicates a belief that PC 1170 applies only to
felonies, and concludes in light of this and the absence of a
clear legislative directive the burden of an additional
requirement of reasons for misdemeanors CS to felonies should
not be placed on trial courts.
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People v. Dixon (1993) 20 Cal.App.4th 1029. CA holds that a
statement of reasons is required when the sentence for a
determinate term count is ordered to run consecutive to the
sentence for an indeterminate term count. Even though the
indeterminate term sentence is rendered pursuant to PC 1168,
and that section has no requirement of reasons, the fact
remains that when a CS term is imposed for a count that is
determinate and sentenced under PC 1170 et seq, the
requirement of stated reasons applies.
3.

CYA Commitment

People v. Austin (1981) 30 Cal.3d 155. Defendant was
committed by adult court to CYA, with the trial court specifying
the upper term under an apparent impression that a CYA
commitment had to be for the upper term. The Supreme Court
distinguishes adult and juvenile CYA commitments and holds
that the normal adult sentencing rules apply to an adult CYA
commitment. Good language re: ambiguity as to whether the
trial court realized it had discretion.
In re Jesse F. (1982) 137 Cal.App.3d 164. The minor was
committed to CYA with the judge imposing CS terms under an
impression that he had no other choice. CA remands for a
discretionary choice between CS or CC terms, but rejects the
contention that reasons must be stated if CS terms are
imposed. Agreeing with cases holding that reasons need not be
stated for the commitment of a juvenile to CYA, CA finds it
illogical to require reasons for CS terms. CA finds P.C. 1170.1
inapplicable to a juvenile; while Welfare and Institutions Code
section 726 does incorporate P.C. 1170.1, CA holds that refers
only to the method of calculation, not to the requirement that
reasons be stated.
People v. Bracamonte (1982) 137 Cal.App.3d 936. Defendant,
who was over 17 when the crime was committed, was sentenced
to prison after the trial court rejected the alternative of a CYA
commitment. On appeal, defendant attacks the adequacy of the
reasons stated for rejecting CYA. Rather than reach that issue,
the CA holds that there is no requirement that reasons be
stated for rejecting CYA. Acknowledging that LOCK holds that
the rejection of an MDSO commitment is a sentence choice
requiring reasons, CA refuses to extend the reasoning of LOCK
to the rejection of a CYA commitment.
*People v. Anders (1983) 142 Cal.App.3d 574. Juvenile was
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found unfit for juvenile court, tried as an adult, and
convicted of a series of rape and robbery offenses. The court
did not initiate MDSO proceedings. The court obtained a W
and I 707.2 diagnostic evaluation, and then sentenced the
defendant to prison. The CA acknowledges that the decisions
not to initiate MDSO proceedings and not to commit to CYA
were sentence choices, but the CA holds that “sentence
choice” as used in the rules and statutes that require
statements of reasons is a term of art “limited to those
sentencing decisions for which the court must state its
reasons”. (CA fails to recognize this as a meaningless circular
definition.) CA goes on to follow cases holding that no reasons
need be stated for failing to initiate MDSO proceedings or for
rejecting CYA. CA stresses that meaningful review of these
decisions is still possible without a statement of reasons and
that evidence here supports the decisions.

UNPUBLISHED

People v. Waite (1983) 146 Cal.App.3d 585. Defendant was
sentenced to prison for full CS terms for multiple violent sex
offenses. Although he was 19 and eligible for CYA, neither the
probation officer nor any of the parties mentioned CYA at
sentencing. The CA holds per MORAN that there was a duty to
consider the CYA option on the court’s own motion, but, on a
silent record, the CA presumes that the court did its duty. The
CA notes that the POR did list several factors supporting a CYA
commitment, but the trial court need not state reasons for
rejecting CYA. CA also notes that rejection of CYA was justified
by the number of vicious sexual attacks for which defendant
was convicted.
People v. Arnold (1988) 206 Cal.App.3d 88. CA holds that after
defendant is committed to CYA and rejected, a resentencing to
prison is a proceeding that requires reasons for sentence
choices, such as decision to send defendant to prison.
People v. Prothro (1989) 215 Cal.App.3d 166. Juvie was found
unfit, then pled to 2 counts of lewd acts on child and 2 counts
of oral copulation. Judge rejected direct CYA commitment, and
sentenced juvie to prison, to be housed at CYA. Juvie was
ineligible for probation, and court stated reasons for upper term
and CS terms, but juvie argues court erred in failing to to state
a factual basis for not choosing CYA. CA notes that PC 1170 (b)
and (c) require “reasons” for sentence choices, but “facts and
reasons” for upper or lower term. CA concludes this means
factual basis is not needed for sentence choices other than
upper or lower term. Here, aside from reasons for upper term
14

and for CS terms, judge also said he would not be adequately
serving interest of justice or protecting society, in view of the
nature and seriousness of the crime, by a direct CYA
commitment. CA holds this is sufficient to show court was
aware of discretion and that it based its sentence choice on
legitimate factors set forth in W&I 707.2. That is all that was
needed.
4.

MDSO Commitment

People v. Lock (1981) 30 Cal.3d 454. The Supreme Court holds
that the decision to commit or not to commit a defendant as an
MDSO is a sentence choice for which reasons must be stated. In
the absence of stated reasons, meaningful review is impossible,
requiring a remand. Reasons that were given for denying
probation and imposing the upper term should not be
considered and even if they are, they do not suffice here since
they do not deal with whether the defendant could have
benefited from treatment.
People v. Sanderson (1982) 138 Cal.App.3d 821. Defendant pled
to a rape and doctors were appointed to determine if he was an
MDSO. That issue was submitted on the reports, which were in
conflict, and the court concluded he was not an MDSO. No
specific reasons were articulated for this conclusion. CA finds
no error, holding that the LOCK requirement of reasons for
denying MDSO commitment applies only if the defendant is first
found to be an MDSO amenable to treatment. Only then does
the discretion to commit as an MDSO come into play.
People v. Calhoun (1983) 141 Cal.App.3d 117. CA finds no
requirement for stating reasons for refusing to institute MDSO
proceedings, distinguishing LOCK where proceedings were
instituted and the issue was the need for reasons for rejecting
the commitment.
*People v. Anders (1983) 142 Cal.App.3d 574. A juvenile was
found unfit for juvenile court, tried as an adult, and
convicted of a series of rape and robbery offenses. The court
did not initiate MDSO proceedings. The court obtained a W
and I 707.2 diagnostic evaluation, and then sentenced the
defendant to prison. The CA acknowledges that the decision
not to initiate MDSO proceedings was a sentence choice, but
the CA holds that “sentence choice” as used in the rules and
statutes that require statements of reasons is a term of art
“limited to those sentencing decisions for which the court
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ORDERED
UNPUBLISH
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must state its reasons”. (CA fails to recognize this as a
meaningless circular definition.) CA goes on to follow cases
holding that no reasons need be stated for failing to initiate
MDSO proceedings. CA stresses that meaningful review of
these decisions is still possible without a statement of
reasons and that evidence here supports the decisions.
5.

CRC Commitment

People v. Enright (1982) 132 Cal.App.3d 631. CA holds that
there is no need to state reasons for rejecting a CRC
commitment (with no mention of LOCK.
People v. Mobley (1983) 139 Cal.App.3d 320. CA holds that the
trial court erred in failing to state any reasons for denying
probation and committing defendant to CRC for the middle
term. Equating the CRC commitment with imprisonment, the
CA holds that a trial court must either state reasons for
imprisonment (when the middle term is imposed), or accomplish
the same thing indirectly by stating reasons for denying
probation. Neither was done here. However, the CA holds the
error was harmless. Noting that defendant was ineligible for
probation unless the case was found to be unusual, the CA
finds no reasonable likelihood of a different result in the event
of a remand.
People v. Granado (1994) 22 Cal.App.4th 194. Defendant
requested CRC commitment. Trial court imposed prison, stating
only that it found, under People v. Cruz, that “there is involved
in this transaction circumstances which justify refusal to
process for CRC…” CA notes sloppy language in Rule 406(b) as
amended in 1991, but construes it to mean that a statement of
reasons is required when a court decides not to order initiation
of CRC commitment proceedings. The reference to Cruz
demonstrates the trial court was relying on excessive
criminality. Since excessive criminality is the only proper basis
for refusing to initiate CRC proceedings, saying only that would
not permit meaningful appellate review, which is the reason to
require a statement of reasons. CA holds the statement of
reasons must give some specification as to whether the trial
court was looking at prior conviction, prior performance on
parole or probation, nature of the present offense, or some other
factor. Here, in specifying it was looking at circumstances
involved in this transaction, the court did adequate focus
appellate review on the present transaction. The trial court need
not state facts, only reasons, and then the CA can look at the
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record for supporting reasons. CA finds them here in evidence
indicating active sales conducted with some sophistication,
involving at least one person who was armed and another
person who was a minor.
6.

Diagnostic Referrals

People v. Taylor (1980) 112 Cal.App.3d 348. CA holds that a
diagnostic referral is not a sentence choice, so no reasons need
be given for denial of such a referral. Even if it were a sentence
choice, reasons need not be given for rejection of possible
dispositions, only for dispositions that are selected.
7.

Enhancements

Note: Many enhancements are statutorily mandated in the
absence of striking pursuant to either PC 1170.1(h) or PC 1385.
Hence the requirement of reasons does not apply to many of
these decisions.
a.

Imposing Enhancements

People v. Dixie (1979) 98 Cal.App.3d 852. CA holds that after a
PC 12022.5 finding is made, the imposition of the enhancement
is mandatory and therefore not a sentence choice, so no
reasons need be given for imposing the enhancement.
People v. Johnson (1980) 104 Cal.App.3d 598. CA holds that
imposition of enhancements for priors or for GBI are, when pled
and proved, mandatory, not optional, despite power to strike.
Thus, imposition is not a sentence choice and reasons need not
be given. The determination of the truth of the allegation
constitutes the reason for the enhancement.
People v. Peace (1980) 107 Cal.App.3d 996. Per DIXIE, no
reasons need be stated for imposing an enhancement for a prior
prison term.
People v. McGreen (1980) 107 Cal.App.3d 504. Without
mentioning DIXIE, CA reaches same conclusion. Though there
is a power to strike a weapon enhancement, that is an
exception. The enhancement is the rule, so no reasons are
needed to support imposition of the enhancement.
People v. Vargas (1985) 175 Cal.App.3d 271. Defendant was
convicted of lewd acts on a child under 14 and enhanced 5
years per PC 667.51 for a prior conviction of a listed sex offense.
17

Defendant argues it was error to impose the enhancement
without stating reasons for doing so. Though the issue is not
fully stated, apparently defendant claimed the sentence choice
was whether to impose the enhancement under PC 667.51, or
to impose it as a 3 year enhancement under PC 667.5. CA
distinguishes BELMONTES because there the operative
language was MAY, so there was a sentence choice. Here, the
operative language is SHALL, so the 5 year enhancement is
mandatory and there was no choice involved. No mention of
FRITZ.
People v. Reiley (1987) 192 Cal.App.3d 1487. Defendant was
sentenced for PC 211 and enhanced for both firearm possession
and GBI. CA notes that when only one enhancement is
imposed, no reasons need be stated for not striking. However,
although PC 1170.1(d) says the court shall impose
enhancements unless stricken, PC 1170.1(e), precluding
multiple enhancements except in limited circumstances (such
as PC 211), says the court may impose both. Construing both
subdivisions, CA opts for the permissive may and finds the
court has full discretion to impose both or just one. Thus, the
decision to impose both is a sentence choice that requires a
statement of reasons.
People v. Hill (1989) 207 Cal.App.3d 1574. Defendant was
convicted of PC 245(a)(2) (assault with a firearm) and enhanced
per PC 12022.5 for use of a firearm. Defendant notes that PC
12022.5 states “shall ... be punished”, but subd. (c) says that
the enhancement “may” be imposed in case of assault with
firearm. Defendant argues this gives a greater range of
discretion in this instance, so that reasons should be required
for the decision to impose the enhancement. CA stresses PC
1170.1 language that indicates imposition is the norm and
reasons are needed only when trial court departs from that. CA
also indicates that defendant’s premise of greater discretion is
mistaken - the “may” in subd. (c) does not contrast with the
earlier shall, but merely provides an exception so that PC
12022.5 can still apply to PC 245 with a firearm even though
use of a firearm is an element of such a PC 245, which normally
makes PC 12022.5 inapplicable.
People v. Rivadeneira (1991) 232 Cal.App.3d 1416. CA upholds
5 PC 667 serious felony enhancements. CA finds no
requirement of stated reasons for imposing 5 CS 5 year terms
for the 5 priors; since the enhancements are mandatory, there
are no sentencing choices. Also, since the enhancements were
18

mandatory, there was no discretion to impose
enhancements per PC 667.5 rather than per PC 667.
b.
Striking
IV(G))

Enhancements(See

also

lesser
Sec.

People v. Benton (1979) 100 Cal.App.3d 92. Trial court stayed
sentencing on two enhancements for prior prison terms, in
circumstances indicating mistake rather than intended
leniency. Noting the absence of any finding in mitigation and
the lack of reasons for striking the priors, CA concludes that the
sentence imposed was unauthorized and must be corrected,
even though People had never appealed.
People v. Williams (1980) 103 Cal.App.3d 507. Holding
CANDELARIO (3 Cal.3d 702) is no longer valid under the DSL,
CA concludes that failure to mention a prior during sentencing
is not enough to delete the enhancement. Trial court must state
reasons for striking a prior.
People v. Edwards (1981) 117 Cal.App.3d 436. Defendant was
sentenced on several robberies with use enhancements. As to
one CS robbery, the court didn’t mention the use enhancement,
and defendant argues that means the enhancement was
stricken (not merely the sentence, as required by HARVEY). CA
disagrees finding clear intent not to strike the enhancement
since the calculation of the amount of the term that was stayed
included part attributable to the enhancement, and since no
reasons were stated and no mitigation was found.
*People v. Secrease (1983) 139 Cal.App.3d 140. On
defendant’s appeal, CA notes that the People also appealed
(although it does not actually appear that there was a crossappeal), contending that the court did not state express
reasons for striking the punishment for priors. Although the
court did discuss mitigation in rejecting the upper term, CA
remands for resentencing because of the lack of an express
statement of reasons for striking the priors.
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People v. Calhoun (1983) 141 Cal.App.3d 117. Where trial court
expressly found no mitigation, but stayed 3 gun use
enhancements on rape counts (involving 3 victims on 2
occasions), the CA holds (on a People’s appeal) that PC 1385
does not provide authority for such a stay, and if it did, reasons
would be required.
*People v. Swearington (1983) 148 Cal.App.3d 160. On a
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defendant’s appeal, with no cross-appeal by the People, the
People assert error in failing to impose sentence for three
prior prison terms that were admitted by defendant. The CA
notes that no reasons were stated for striking the punishment, as required by statute. With no analysis whatsoever,
the CA concludes this was a sentence that can be corrected
at any time. CA remands anyway for other sentencing errors
raised by defendant and notes that this error too can be
cured at the resentencing proceedings.
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People v. Rivadeneira (1985) 176 Cal.App.3d 132. D was
charged with two residential burglaries and a prior serious
felony robbery. In a bargain, D pled guilty with understanding
People would appeal trial court’s striking one of the priors.
Court then struck prior citing D’s agreement not to appeal a PC
995 denial and his admission of guilt. While People claim this
was not a proper striking as a “furtherance of justice,” CA
doesn’t reach that issue because it finds that although the court
orally stated reasons, it did not put them in the minutes as PC
1385 requires. CA reverses and remands.
8.

Plea Bargains

*People v. Romines (1979) 93 Cal.App.3d 620. CA holds that a
plea bargain for a certain number of years makes it
unnecessary for trial court to spell out specific facts or
reasons supporting upper term.
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*People v. Crawford (1980) l09 Cal.App.3d 203. CA finds error
in failure to express reasons for upper term, even though
there was a plea bargain stipulation that there were factors in
aggravation. However, the error is harmless per BLESSING
since meaningful review is still possible and since facts plus
stipulation made the upper term a foregone conclusion.
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People v. Jones (1980) 111 Cal.App.3d 597. The fact that there
was a plea bargain does not erase the requirement for reasons,
especially where, as here, the bargain did not preclude a middle
or lower term.
People v. Sutton (1980) 113 Cal.App.3d 162. CA holds that when
a defendant enters into a plea bargain by means of a slow plea
in which a condition of the bargain is the imposition of the
upper term of imprisonment, the court need only give the
bargain as its reason for the sentence choice and need not give
any other reason.
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People v. McIntyre (1981) 115 Cal.App.3d 899. Defendant pled
to various counts and enhancements, with the understanding
that the term would not be less than 11 or more than 14 years.
Court gave the 14 years. CA remands for resentencing due to
HARVEY error and notes that, since the bargain was not for a
specific number of years and the court retained some
discretion, reasons must be given for imposing the upper or
lower term and for any CS terms.
People v. Lutes (1981) 117 Cal.App.3d 830. Defendant pled to
several counts with an agreement that any prison term would
not exceed 5 years. He received a 4-year mid-term on one count
plus one CS 8-month term. In footnote l, CA notes that the
negotiated vulnerability to punishment did not relieve the trial
court of the duty to state reasons for imprisonment or for CS
terms.
People v. Olken (1981) 125 Cal.App.3d 1064. Defendant pled per
a bargain that indicated he would get the upper term. He did,
with no reasons being stated, and no appeal was taken. A year
later, he moved for a reduction of sentence and the motion was
denied. On appeal from that, the CA reiterates that a plea
bargain does not relieve the court of the requirement to state
reasons for sentence choices, so there was error. However, the
error went only to the manner of sentencing; the sentence itself
was authorized. Thus, while relief might have been available on
direct appeal from the sentence, this is not a situation where an
unauthorized sentence allows a collateral attack on a final
judgment.
*People v. Artis (1982) 127 Cal.App.3d 689. Defendant pled to
second degree murder with use of a firearm and robbery
while armed, with an understanding that he would be
sentenced to l5-life for the murder, two years CS for the use,
and one year CS (l/3 of the mid-term) for the robbery, for a
total of 18 years. At sentencing, the district attorney
reminded the judge that the 1/3 rule did not apply to an ISL
term CS to a DSL term, so the court imposed 21 years to life
(15-life plus 2 for the use, 3 for the robbery, and 1 for the
arming), but then said the actual term would be 18-life. CA
concludes that defendant actually received a 21-life sentence
and then stayed the two weapon enhancement clauses,
leaving an 18-life term that conforms to the bargain.
People v. Witherow (1983) 142 Cal.App.3d 485. CA holds that
there was no need for the trial court to state reasons for
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imposing an upper term when there had been a plea bargain
which expressly called for the imposition of the upper term.
People v. Scott (1984) 150 Cal.App.3d 910. Defendant entered
into a plea bargain wherein one count was dismissed and the
maximum sentence would be the middle term on one count
with a CC term on a second count. The judge then noted the
possibility of a CRC commitment and insisted that defendant
agree that if he were sent back from CRC, the court would have
the option of imposing an upper term and a CS term. Defendant
agreed. Later, a mid term and a CC term were imposed and
stayed, and the defendant was sent to CRC. After he was
excluded from CRC, he was imprisoned for the upper term and
a CC term. The CA concludes that after the first sentence was
IMPOSED (even though stayed), there was no jurisdiction to
impose a higher sentence, since the first sentence was an
authorized sentence. ALSO, the trial court violated the rule
precluding basing the length of a term on events after the first
sentencing, another act in excess of jurisdiction. Such
jurisdiction cannot be conferred by a plea bargain. CA orders
the original sentence reimposed and executed.
*People v. Watkins (1984) 153 Cal.App.3d 528. In a plea
bargain defendant pled to a burglary and a prior burglary.
CA, after finding the prior invalid and striking it, refuses to
let the People void the bargain. In FN 3 court notes where the
bargain was for up to a number of years rather than a
specific number of years, a change in the sentence does not
mean a voiding of the plea or the People’s bargain.
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People v. Quijada (1984) 156 Cal.App.3d 789. Defendant pled
guilty pursuant to a plea bargain that specified the sentence
would be the lower term. On appeal, he argues the trial court
erroneously failed to state reasons for the sentence choice of
imprisonment. The CA agrees that normally reasons are required for such a choice, but in this situation it is sufficient
that the judge stated that the plea bargain was the reason.
*People v. Fleming (1984) 157 Cal.App.3d 238. Defendant
agreed to a plea bargain permitting a maximum term of 6
years. He received 6 years by the imposition of CS terms and
seeks a remand for the failure to state reasons for the CS
terms. The CA holds that the bargain was an express concession that the 6 year term was within the range of punishment
that would be reasonable in this case,and hence, there was
no need for reasons. The CA fails to discuss any possible
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distinction between an agreement for a specific term and an
agreement allowing a range of punishment.
*People v. Gaeta (1984) 158 Cal.App.3d 175. Defendant pled
to attempted residential burglary and escape with the
understanding that two PC 667 priors would be stricken. The
DA stated an objection to striking the priors “for the record”.
On a People’s appeal from the order striking the priors, the
CA holds that the People do have the right to appeal such an
order, but that by not objecting on any specific grounds, the
People have waived the right to argue on appeal that this was
a invalid plea bargain in violation of PC 1192.7 (PROP 8). The
CA, having approved the bargain, then finds no need for the
trial court to have specified any reasons for striking the
priors, since this was not done per PC 1385, but was done
pursuant to a plea bargain. The CA also concludes that the
People approved of the bargain when it was made, so they
cannot argue that the order was an abuse of discretion.
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People v. Tucker (1986) 187 Cal.App.3d 295. Defendant pled to
3 counts per bargain for no more than 10 years. He was
sentenced to 8 years and complains that no reasons were stated
for CS terms. CA interprets this as a stipulation that a 10 year
sentence would have been reasonable. Reasons are required to
avoid unreasonable sentences. A reasonable sentence does not
become unreasonable just because no reasons are stated. CA
finds this comes within Rule 440 re: plea bargain that specifies
the term.
People v. Childress (1987) 189 Cal.App.3d 1220. Defendant pled
to kidnap with prior (1 year PC 667.5 prior), with stipulation he
would get 8 years (7 year upper term + 1 year for prior), which
he got. Defendant challenges failure to state reasons for upper
term. CA finds no need per Rule 440(a) - the plea bargain is
reason enough. LUTES is distinguished because the bargain
was not for an 8 year lid, but an 8 year term.
People v. Olson (1989) 216 Cal.App.3d 601. Defendant pled to
statutory rape and admitted 3 priors for 3 year upper term and
3 one-year enhancements. Court justified upper term on basis
of defendant’s priors. CA holds that any dual use of facts was
harmless since, per Rule 440, the plea specified the
punishment, so the recital of the agreement on the record would
have been enough reason for the upper term. (CA is ambiguous
whether bargain was for upper term, or merely allowed upper
term, but concurrence says defendant bargained for 6 year
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term.) Calling this a frivolous appeal and a waste of taxpayer
money, CA strongly encourages DAs to seek waiver of appeal as
a term in all plea bargains.
People v. Villanueva (1991) 230 Cal.App.3d 1157. Defendant
contends trial court erred in failing to state reasons for denying
probation and imposing a lower prison term. CA reviews cases
re: no reasons needed for denial of probation, but reasons
needed for sentencing to prison. CA reaffirms GOLLIVER.
Defendant here pled per bargain providing for lower term if
probation was denied. CA holds that no reasons were required
for denial of probation, and once it was denied, Rule 440 (a)
applied and made the plea bargain agreement an adequate
reason for the lower prison term.
*People v. Smith (1995) 33 Cal.App.4th 1043. Defendant pled
to 1 count of PC 211 and admitted a gun use enhancement,
stating his understanding he could be sentenced to 2, 3, or 5
years on the 211 and 3, 4. or 5 years for the gun use. He was
given both upper terms and complains that the reasons given
for the upper term for the gun use were improper. CA applies
the rule that no reasons need be given where defendant has
entered into a plea bargain and accepted the sentence
imposed. This rule has been applied when their is a
maximum as well as when there is a plea to a specific term,
and should also apply when there is a range and sentencing
is within that range. The fact this was charge bargaining
rather than sentence bargaining makes no difference.
Defendant’s bargain represented his agreement that a
sentence up to 10 years would be reasonable, so no reasons
are needed to justify it. Even if the court reached the merits,
it would find the reason given (defendant and two others
robbed a bank while all 3 displayed guns, which could have
precipitated a firestorm leading to many deaths and injuries)
adequate per Hall. Any violation of the dual use prohibition in
the overlap between the reason given for the upper term for
gun use and the 4 reasons given for the upper term for 211,
was harmless as 3 good reasons remained for the 211 upper
term.
9.

Mandatory Sentence “Choices”

People v. Pearson (1981) 120 Cal.App.3d 782. After concluding
that a consecutive term is mandatory for a violation of PC 4532,
subd. (b), C.A. notes that since the trial court had no choice,
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there was no need to state any reasons for imposing the CS
term.
People v. Langevin (1984) 155 Cal.App.3d 520. Defendant was
convicted of manslaughter with use of a deadly weapon,
precluding
probation
absent
a
finding
of
unusual
circumstances. The court rejected defendant’s Viet Nam service
as such an unusual circumstance and then imposed a midterm prison sentence without stating reasons for rejecting
probation. CA affirms. Where a norm has been established
(such as mandatory prison) and a court is required to justify a
departure from the norm (such as finding unusual circumstances), if a court sentences in accordance with the norm,
all that must appear on the record is that the court was aware
of its discretion. Such awareness was shown here and no
further statement of reasons for imprisonment was necessary.
People v. Vargas (1985) 175 Cal.App.3d 271. Defendant was
convicted of lewd acts on a child under 14 and enhanced 5
years per PC 667.51 for a prior conviction of a listed sex offense.
Defendant argues it was error to impose the enhancement
without stating reasons for doing so. Though the issue is not
fully stated, apparently defendant claimed the sentence choice
was whether to impose the enhancement under PC 667.51, or
to impose it as a 3 year enhancement under PC 667.5. CA
distinguishes BELMONTES because there the operative
language was MAY, so there was a sentence choice. Here, the
operative language is SHALL, so the 5 year enhancement is
mandatory and there was no choice involved. No mention of
FRITZ.
10. Rejecting Mitigating Factors
People v. Lopez (1982) 131 Cal.App.3d 565. The CA concludes
that mitigating factors were properly considered and rejected
and that the trial court is not required to explain why it rejected
a mitigating factor.
People v. Thompson (1982) 138 Cal.App.3d 123. Defendant was
sentenced to a middle term with the trial court stating it found
no mitigation and no aggravation. Defendant contends there
was an erroneous failure to consider the mitigating factors of no
prior record and cocaine addiction. CA notes that a proper
reason was given for the sentence choice of imprisonment
(“Seriousness of the offenses”) and that no further statement of
reasons is required if the middle term is imposed. The specific
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finding of no mitigation meant that the trial court had
determined that it was rejecting as insignificant the mitigating
influence of the factors. No reasons need be given for rejecting a
proffered mitigating factor.
People v. Haynes (1984) 160 Cal.App.3d 1122. Defendant
received middle term of three years for robbery and a two year
gun enhancement. Trial court found aggravating and mitigating
factors. On appeal, CA found two aggravating factors improper
but also found that court’s imposition of the middle term
negated need to state reasons at all. So CA upheld sentence
finding no abuse of discretion and no need to remand.
People v. Jones (1985) 164 Cal.App.3d 1173. Defendant got a 2
year middle term for VC 23153(a). He contended mitigation
outweighed aggravation entitling him to a lower term. CA holds
no obligation to state reasons for rejecting mitigating factors.
People v. Soto (1985) 166 Cal.App.3d 770. Defendant, with a 2d
degree burglary, received probation which was later revoked.
The prison sentence was the upper term with the court citing
reasons dating from the time of the offense and from
subsequent periods. CA finds court’s use of reasons based upon
circumstances at time of offense was proper and enough.
Although defendant argued mitigation was present, trial court
had no duty to state why mitigation was rejected.
People v. Garcia (1985) 166 Cal.App.3d 1056. CA holds trial
court does not need to state reasons for choosing a middle term.
11. Miscellaneous
People v. Robinson (1983) 144 Cal.App.3d 962. CA holds that
where an offense is punishable alternatively as a felony or a
misdemeanor, the court does not need to specify any
aggravating circumstances to justify rejecting a misdemeanor
disposition.
People v. Chagolla (1984) 151 Cal.App.3d 1045. Defendant was
sentenced to prison, but execution was suspended and
probation was granted. After revocation of probation, the prison
sentence was executed. Defendant appealed, claiming no
reasons were stated for the choice of imprisonment. CA holds
that no reasons were necessary after the revocation. As for the
lack of reasons for a prison commitment at the time of the
original sentence, any complaint should have been raised on an
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appeal from that judgment. That judgment has now become
final and is not subject to challenge on the present appeal.
People v. Preyer (1985) 164 Cal.App.3d 568. Defendant was
convicted of PC 211 with PC 12022.5 and given the upper term,
but execution was suspended and defendant was placed on
probation for reasons not explained. One month later he
violated probation and was sent to prison for the upper term.
CA acknowledges the lack of reasons for the upper term, but
finds that should be done at the original JP, not after the
probation revocation. If that was not done at the original JP,
defendant should have appealed from the judgment but did not.
The issue can’t be reached on appeal from the probation
revocation.
People v. Garcia (1985) 166 Cal.App.3d 1056. CA holds trial
court does not need to state reasons for choosing a middle term.
People v. Romero (1985) 167 Cal.App.3d 1148. CA acknowledges
a strong case that the decision as to the amount of a restitution
fine is a sentence choice, but CA concludes that the legislature
did not intend the requirement of a statement of reasons for
sentence choices to apply to setting the amount of such a fine.
CA stresses that such fines didn’t exist when the reasons requirement was passed. Also, the CA is worried that an equal
protection argument would then require reasons for the amount
of all fines in all misdemeanor cases. CA does encourage
reasons, to aid in appellate review. CA also holds reasons
should have been stated for rejecting probation even though
nobody contemplated probation as a realistic possibility. That
error was harmless in light of defendant’s extensive criminal
history and parole status when the present offense was
committed.
*People v. Kelly (1985) 173 Cal.App.3d 1023. Where
defendant was enhanced 5 years for a PC 667 prior, CA
rejects any BELMONTES analogy and finds no requirement of
a statement of reasons for imposing the 5 year enhancement
rather than considering alternatives such as a 1 year enhancement per 667.5.
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People v. Vargas (1985) 175 Cal.App.3d 271. Defendant was
convicted of lewd acts on a child under 14 and enhanced 5
years per PC 667.51 for a prior conviction of a listed sex offense.
Defendant argues it was error to impose the enhancement
without stating reasons for doing so. Though the issue is not
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fully stated, apparently defendant claimed the sentence choice
was whether to impose the enhancement under PC 667.51, or
to impose it as a 3 year enhancement under PC 667.5. CA
distinguishes BELMONTES because there the operative
language was MAY, so there was a sentence choice. Here, the
operative language is SHALL, so the 5 year enhancement is
mandatory and there was no choice involved. No mention of
FRITZ.
People v. McNiece (1986) 181 Cal.App.3d 1048. Defendant was
convicted of vehicular manslaughter by drunk driving and with
gross negligence, and of felony drunk driving. (1 death, 1
injury.) CA notes concerns re:sentencing - Although no reasons
are required for mid-term, the court gave reasons for finding
aggravation and mitigation balanced here so CA reviews them
and concludes multiple Vs cannot apply because there was only
1 V on the 192.3 count. GBI was an element.
People v. Gray (1986) 187 Cal.App.3d 213. CA holds there is no
requirement to state reasons for imposing a restitution fine or
for the amount chosen. This is an area of broad judicial
discretion, with some enforceable limits that are subject to
review. (Amount not excessive, proper factors considered.) Reasons would facilitate the review process, but are not essential.
CA finds record here sufficient to demonstrate there was no
abuse of discretion.
People v. Zaragoza (1987) 188 Cal.App.3d 723. At sentencing
after JT, trial court elicited waiver of reasons for sentence
choices. Defendant agreed, but argues the waiver was defective.
CA agrees the judge was wrong in relying on Rule 440(b) since
that also requires the consent of the DA, which was not shown
on the record here. CA concludes defendant is not estopped
from attacking the waiver since there are strong policy reasons
in favor of showing on the record that the People’s interests
were protected, and in favor of stated reasons for sentencing
when there has been no plea bargain, as is anticipated in Rule
440(b) settings. CA also notes the possibility that the defense
felt pressured in agree to the requested waiver, chilling the
exercise of the right to a statement of reasons. CA remands for
resentencing.
People v. Brandt (1987) 191 Cal.App.3d 143. Defendant pled per
bargain that left open all aspects of the sentence. Probation
report recommended imprisonment for upper term. Defense
attorney argued for mid term. Judge said he planned to follow
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the report. Judge then asked whether defense wanted a
statement of reasons or would waive them. Defense attorney
said defendant indicated he would waive them. Upper term was
then imposed. CA holds waiver was improper. CA sets forth
rationales for requiring statement of reasons for sentencing.
Rule 440 provides two situations where reasons are not needed,
but neither apply here as there was no agreement to the
disposition. CA notes that soliciting such a waiver could cause
defendant to infer (rightly or wrongly) that a refusal would have
adverse consequences, chilling defendant’s exercise of the right
to be sentenced as the Legislature and Judicial Council
contemplated.
*People v. Durham (1987) 191 Cal.App.3d 368. Defendant
pled to drug offenses and was placed on probation with judge
stating there was no evidence she did anything with the
drugs she obtained other than use them herself. After several
violations, probation was revoked by a different judge who
committed defendant to prison for the upper term, finding no
factors in mitigation. Defendant claims the 2d judge was
obliged to consider the findings made by the 1st judge. CA
holds such findings are required only when probation is
granted after a TRIAL, giving the judge a better perspective
than the probation report available to later judges. Although
GOLDBERG held findings that have been made should be
considered even when they were not required, CA disagrees
noting it was not at all clear here that the 1st judge was even
considering mitigation, as opposed to reasons for probation.
CA also finds it a burden to require later judge to get RT of
earlier sentencing. CA finds no error in the present
sentencing.
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People v. Cushway (1987) 193 Cal.App.3d 776. Defendant was
sentenced to state prison but execution was suspended and
probation imposed. 18 months later, probation was revoked and
the prison term executed. Defendant claims after the violation
was found, the decision to revoke rather than to reinstate was a
sentence choice that required a statement of reasons. CA
disagrees, finding the reasons requirement applies “at the time
of sentencing”, which CA takes to mean the initial sentencing
only. LUTES and LOCK are distinguished since they involved
initial sentencing hearings.
People v. Latham (1988) 206 Cal.App.3d 27. Defendant was
sentenced to prison, with execution stayed and probation
granted. Probation was later revoked and defendant was
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committed to prison. He argues error in not stating reasons for
declining to reinstate probation. CA disagrees. VICKERS
requires reasons for revoking probation, but that was satisfied
by finding defendant violated probation. Court then had choice
between reinstating on same conditions, reinstating on revised
conditions, or terminating, but that was not a sentence choice
per PC 1170(c). That section applies only to initial sentencing when prison was imposed and stayed. Per CUSHWAY, it does
not apply to a decision to execute a previously imposed, but
stayed sentence.
People v. Arnold (1988) 206 Cal.App.3d 88. CA holds that after
defendant is committed to CYA and rejected, a resentencing to
prison is a proceeding that requires reasons for sentence
choices, such as decision to send defendant to prison. (But see
People v. Porras (1991) 232 Cal.App.3d 524, infra..)
People v. Bruhn (1989) 210 Cal.App.3d 1195. Vietnam Vet pled
to petty theft with prior. Letters to court and statement in
mitigation showed he met all the requirements of PC 1170.9
(Viet Vet program), and that there was an apparently available
program for him. At sentencing, judge said he read all materials
and, without further comment, sentenced defendant to prison.
CA remands, holding that where defendant has shown eligibility
for PC 1170.9 treatment, the record must show that the trial
court considered this alternative. CA reasons that this is a
sentence choice (any disposition not amounting to dismissal)
per Rule 405(f), and sentence choices require stated reasons.
However, CA never says judge must state reasons for denying
PC 1170.9 treatment - only that he must state that he
considered the alternative.
People v. Prothro (1989) 215 Cal.App.3d 166. Juvie was found
unfit, then pled to 2 counts of lewd acts on child and 2 counts
of oral copulation. Judge rejected direct CYA commitment, and
sentenced juvie to prison, to be housed at CYA. Juvie was
ineligible for probation, and court stated reasons for upper term
and CS terms, but juvie argues court erred in failing to to state
a factual basis for not choosing CYA. CA notes that PC 1170 (b)
and (c) require “reasons” for sentence choices, but “facts and
reasons” for upper or lower term. CA concludes this means
factual basis is not needed for sentence choices other than
upper or lower term. Here, aside from reasons for upper term
and for CS terms, judge also said he would not be adequately
serving interest of justice or protecting society, in view of the
nature and seriousness of the crime, by a direct CYA
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commitment. CA holds this is sufficient to show court was
aware of discretion and that it based its sentence choice on
legitimate factors set forth in W&I 707.2. That is all that was
needed.
*People v. Porras (1991) 232 Cal.App.3d 524. Defendant was
sentenced to prison for 15-life for second degree murder, but
ordered housed in CYA during the first part of his term. CYA
rejected him and the court then issued an order sentencing
him to prison, without returning defendant to court for a
hearing. Defendant argues, per Arnold, that he was entitled to
a hearing at which the judge would have to again apply the
sentencing rules and state reasons for sentencing decisions.
CA construes the statutory “shall be returned to court for
resentencing” to be directory rather than mandatory, since
such a mandatory procedure would be illogical and unwise.
CA distinguishes Arnold, because here the judge said at the
initial sentencing that defendant should serve his entire term
in prison if CYA rejected him, and because in Arnold it would
have been possible to serve the entire term in CYA while here,
even if CYA accepted defendant, his term was so long that it
could have all been served in CYA. CONCURRENCE would
find resentencing mandatory, but would find the error
harmless.

ORDERED
UNPUBLISH
ED

People v. Rivadeneira (1991) 232 Cal.App.3d 1416. CA upholds
5 PC 667 serious felony enhancements. As long as the present
crime occurred after PC 667 became effective, no ex post facto
problem arises just because the prior convictions occurred
before PC 667 existed. CA also finds no requirement of stated
reasons for imposing 5 CS 5 year terms for the 5 priors; since
the enhancements are mandatory, there are no sentencing
choices. Also, since the enhancements were mandatory, there
was no discretion to impose lesser enhancements per PC 667.5
rather than per PC 667.
People v. Keeton (1992) 10 Cal.App.4th 1125. Defendant was
sentenced to the lower term for transportation of
methamphetamine, plus a three year mid term per PC 12022,
subd. (c) for being armed with a firearm during the commission
of a drug crime. CA holds that, by analogy to sentence choice
caselaw, there is no need to state reasons for an enhancement
choice when the middle term is chosen; since the statute calls
for a middle term in the absence of mitigation or aggravation,
reasons are required only for a departure from the norm. CA is
not swayed by the fact that PC 12022 (c) requires reasons for
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the “enhancement choice” in contrast to PC 1170 (b), which
refers to reasons for the upper or lower term.
People v. Neal (1993) 19 Cal.App.4th 1114. CA holds that the
failure to object when the trial court failed to state reasons for
CS terms waived the issue for appeal. CA relies on Saunders
and Welch in order to reject prior cases that have found waiver
inapplicable in this context. CA discusses many cases finding
waiver of sentencing errors, and distinguishes between
jurisdictional errors that require no objection (such as PC 654
violations) and non-jurisdictional sentencing errors, where the
sentence is authorized and the only issue is in regard to the
manner in which the sentence was imposed. CA also notes in
fn. 2 that no objection would be needed if there had been
insufficient evidence to support CS terms. CA relies on defense
counsel’s duty to assist the court but never mentions the DA’s
obligation to assist the court in avoiding such errors.
People v. Zamarron (1994) 30 Cal.App.4th 865. Trial court gave
reasons for imposing the upper term for robbery, but gave no
separate explanation for imposing the upper term on the PC
12022.5 gun use enhancement. CA holds a statement of specific
reasons for imposing the upper term on the enhancement is
required, since PC 12022.5 requires a statement of reasons for
the enhancement choice. CA finds no waiver because a
defendant cannot benefit from sentencing error, so the rationale
for the objection requirement (avoid allowing defendant to
gamble on a favorable outcome) is absent and the rule of waiver
should not apply. But CA finds the failure harmless here in
light of all the factors in aggravation - defendant impliedly
threatened to use the gun (isn’t that always the case?), he had
been released from prison on parole only 2 months earlier, he
took pride in his membership in the Nuestra Familia, and his
record showed a pattern of increasingly serious behavior.
People v. Garcia (1995) 32 Cal.App.4th 1756. After defendant
was initially sentenced to prison, the court vacated the sentence
one-half hour later, before jurisdiction was lost, and committed
him to CYA instead. After CYA found him unamenable, he was
resentenced to prison. This time the court gave him the upper
term rather than the middle term that had been imposed
earlier, and also made some terms CS that had earlier been CC.
The court gave adequate reasons to support the upper and CS
terms, but the only explanation for imposing terms more severe
than had originally been imposed was that the court looked at it
from a different angle. Defendant now argues this was an
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insufficient statement of reasons for changing the sentence. CA
holds that no special statement was required to support this
change, as long as adequate reasons were given for each
element of the new sentence. Once properly vacated, the
original sentence was a nullity. CA finds nothing arbitrary, and
notes that the essence of discretion is that different sentencers,
or one sentencer at different times, can come to different
reasonable conclusions.
C.

How May Reasons Be Expressed
l.

General

People v. Turner (1978) 87 Cal.App.3d 244. CA holds that
reasons must be stated to support imposition of the upper term.
It is not adequate to merely incorporate the probation officer’s
report by reference.
People v. Eades (1979) 95 Cal.App.3d 688. CA finds sufficient
statement of reasons for imprisonment as a sentence choice in
trial court’s “extensive” remarks that identified reason for upper
term and indicated familiarity with the probation report.
People v. Hernandez (1979) 100 Cal.App.3d 637. CA remands
for resentencing because trial court failed to state reasons for
upper term. Incorporation of probation report by reference is
not good enough.
People v. Mathews (1980) 102 Cal.App.3d 704. Trial court gave
reasons for upper term by listing specific rule 421 factors, with
no attempt to relate any to the facts of this case. CA concludes
that the statement, while “spare,” was legally sufficient.
People v. Butler (1980) 107 Cal.App.3d 251. CA distinguishes
TURNER re: no incorporation of probation report by reference.
Here, court did state a general reason. Also, here DA read the
reasons listed in the probation report and the court said each
reason had been “made out and found.” This affords basis for
review even though judge did not personally state each factor.
People v. Salazar (1980) 108 Cal.App.3d 992. Trial court denied
probation, stating only that it had considered the nature of the
crime, the probation report, and the diagnostic report. Per
ARCEO and TURNER, CA finds this is an inadequate
incorporation by reference, not cured even with the reference to
the nature of the crime. Since middle term was imposed, the
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error was not cured, as in BUTLER. (See People v. Golliver
(1990) 219 Cal.App.3d 1612, rejecting portions of this holding.)
*People v. Grant (1980) 113 Cal.App.3d 457. Upper term was
imposed with judge merely reading into the record verbatim
the conclusions in the probation report. CA apparently
concludes that the judge must articulate reasons (Rule 421
factors) and must also articulate the facts supporting those
reasons. Just reading the probation report conclusions is no
better than the incorporation by reference held inadequate in
TURNER. The problem is worse here, where the probation
report relies on facts in the police report and PH RT, but the
trial evidence was different. The trial showed defendant was a
mere aider and abettor, but he was enhanced as if he had
been the perpetrator. This, plus dual use, requires remand.

ORDERED
UNPUBLISH
ED

People v. Bejarano (1981) 114 Cal.App.3d 693. Defendant was
given the upper term and several CS terms. Reasons were given
for the upper term but no reasons were given for the CS terms.
CA reverses, since the reasons for CS terms must be separate
from the reasons for the upper term, and must be separately
stated.
People v. Stone (1981) 117 Cal.App.3d 15. In imposing the
upper term, the court noted it had read the probation report,
that the report termed defendant a “predatory type of
individual”, and that the case was very serious. CA holds that
this is not a statement of reasons at all. The court didn’t even
state its own factual conclusion; it only stated what was
mentioned in the report.
People v. Swanson (1981) 123 Cal.App.3d 1024 Defendant was
sentenced to an upper term and 2 CS terms with the only
statement of reasons being a reference to the aggravating
factors set forth at a specific page of the probation report. CA
mentions TURNER but does not specifically state that the reference to the probation report was inadequate. CA does note that
the probation report listed 6 factors in aggravation, all
supported by the evidence, and no factors in mitigation. The
conclusion is that, per BLESSING, the sentence choices were
amply supported and that a more favorable result on remand
was “improbable.”
*People v. Flores (1981) 125 Cal.App.3d 416. Defendant was
enhanced for a prior and was given the upper term based on
inducing others to participate, premeditation, danger to
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GRANTED;
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society, on parole when the offense was committed, prior poor
performance on parole, and overall pattern of his conduct. He
was also given CS terms based on the “severity of the offenses” and his “previous criminal record.” CA notes that the
CS terms may well have been based on factors separate from
the aggravating or enhancing factors, but that the general
language used makes it impossible to tell whether there was
any improper overlap. CA had already decided to remand for
other reasons, but the discussion implies that this ambiguity
alone would have required a remand.

TRANSFER
SUBSEQUE
NT OPINION
NOT
PUBLISHED

*People v. Lopez (1982) 127 Cal.App.3d 796. Defendant was
convicted in separate proceedings of two separate assaults
committed while he was a jail inmate, and he was sentenced
on separate days with probation denied in each case. As to
the first case, CA finds an adequate statement of reasons
where the court said it read and considered the probation
report (which noted ineligibility for probation) and that
probation was inappropriate even if he was eligible because of
his long record. As to the 2d case, CA finds a sufficient
statement where the court said it did not believe defendant
was legally entitled to probation “upon the facts.” CA adds
that if there was any error, it was harmless per BLESSING.

REHEARIN
G
GRANTED;
SUBSEQUE
NT OPINION
NOT
PUBLISHED

People v. Duran (1982) 130 Cal.App.3d 987. While the reading
of all of rule 421(a)(1) verbatim leaves doubt whether the court
relied on the proper or improper part of the rule(the improper
part being injury which is inapplicable in this manslughter case
because it is an element; the proper part being “cruel and
vicious”), CA holds no remand is needed because of many valid
aggravating facts.
People v. Enright (1982) 132 Cal.App.3d 631. In denying
probation and in imposing the upper term, the trial court listed
factors by rule number only. CA holds this is inadequate to
comply with the requirement of stating facts and reasons and
that remand for resentencing is necessary. The CA
acknowledges that meaningful appellate review is still possible,
but the problem is that the statement was meaningless for the
parties and made it almost impossible for them to correct any
misconceptions or errors at the time they occurred.
People v. Mendonsa (1982) 137 Cal.App.3d 888. Trial court
imposed the upper term after finding several aggravating factors
and concluding that they outweigh any mitigating factors in the
case. CA finds no error in the failure to specify exactly which
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mitigating factors, if any, were found. CA notes that a court
need not indicate reasons for rejecting mitigating factors and
that there is a presumption that relevant factors were
considered.
*People v. Bledsoe (1983) 140 Cal.App.3d 267. With very little HEARING
analysis, CA concludes that the statement of reasons in GRANTED.
aggravation, stated in the language of Rule 421, complied SUPREME
with the requirements of Rules 439 and 443 that facts and COURT
reasons be stated.
OPINION
AT 36 Cal.3d 236,252, fn. 16, “AGREES” WITH THIS
HOLDING. (SEE People v. Ford (1981) 30 Cal.3d 209, 215216 FOR THE IMPACT OF SUCH AN “AGREEMENT”. BUT
SEE ALSO People v. Blade (1991) 229 Cal.App.3d 1541,
1545-1547.)
People v. Williams (1984) 157 Cal.App.3d 145. Before imposing
sentence, the judge listed several aggravating factors and one
mitigating factor. The court then imposed an indeterminate
term for murder, and upper terms for rape and for burglary,
stating only that the aggravating factors had already been
listed. The CA holds that it is preferred practice to state reasons
separately for each term, but the method here allows adequate
appellate review. Since the same facts can be used to impose
two upper terms, there was no error here despite the failure to
specify which facts relate to which term.
People v. Veley (1984) 157 Cal.App.3d 1046. After revoking
probation due to new offenses, the trial court sentenced
defendant to prison. The court mentioned the new offenses in
the same sentence in which it revoked probation. The CA
concludes that repeated criminal conduct during probation is a
proper reason for choosing imprisonment, and that the reason
was adequately expressed here, despite the lack of express
identification of this factor as the reason for the sentence
choice. CA also notes uncertainty whether reasons are even
required for revoking probation.
People v. Haynes (1984) 160 Cal.App.3d 1122. Defendant
sentenced to middle term after court stated reasons for denying
probation and additional reasons for imposing middle term.
Latter was unnecessary according to CA. Once the former is
done, there is no need to provide reasons if only the middle
term is used.
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People v. Thornton (1985) 167 Cal.App.3d 72. In a prior appeal,
CA had remanded for resentencing due to reliance on an
improper aggravating factor. The record had shown valid
aggravating and mitigating factors. On remand, the judge
imposed the upper term without stating reasons and then
stayed 1 year of it in the interest of justice. CA holds that the
remand contemplated a resentencing, requiring a full statement
of reasons for the upper term. Without deciding whether the
prior reasons in aggravation could be incorporated by reference
(see TURNER), even that was not done here. Court should
explicitly state reasons.
People v. Wright (1985) 176 Cal.App.3d 1. D was given upper
term for attempted murder, 2 full term consecutives for sex
offenses, and a 5 year prior. Trial court gave 4 reasons total for
these 3 sentencing choices: violence, premeditation, a prior and
on parole at the time. CA holds there were enough factors
(though DCA notes the better rule is to separately state reasons
for separate enhancements).
People v. Huber (1986) 181 Cal.App.3d 601. A defendant,
convicted of numerous sex and non-sex counts involving six
victims on four occasions, was sentenced to 106 years 4
months. In partial justification, the trial court cited defendant’s
dangerounsess, the nature of the acts, and the “false imprisonment” which was engaged in to enable the acts to be done. CA
holds these were proper. Trial court need not cite to specific
rules and need not show these crimes are worse than average in
imposing a lengthy sentence unless it is relying on that (“high
degree of cruelty,” etc.) as a factor in aggravation. Further, court
need not give elaborate recitiation of facts which support the
factors. While court cannot incorporate probation officer’s
report and the like, or simply cite rule numbers, court can
recited factors in the language of the rules. It would be helpful
to have an elaboration where supporting factors are not obvious
(like victim vulnerability) but this was done here.
People v. Ramirez (1987) 189 Cal.App.3d 603 In highly
aggravated sex case, judge listed numerous aggravating factors
and then imposed several upper terms and CS terms, noting
merely that the aggravating factors outnumbered the counts.
CA remands for other reasons and notes for guidance that this
is not a proper way to avoid dual use of facts problems. Instead,
the court should identify with particularity which reasons
support which choices.
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People v. Pennington (1989) 213 Cal.App.3d 173. CA holds that
when no sentence was imposed and defendant was placed on
probation (imposition of sentence suspended, rather than
prison term imposed and then suspended), reasons are required
for choice of prison rather than probation when defendant’s
probation is later revoked and mid term is imposed. But CA also
holds that the reasons stated for revoking probation satisfy the
requirement for reasons. (No recogniton of the bootstrapping,
since probation is still an available choice after revocation
supported by stated reasons.) Here, defendant admitted several
violations of conditions, and court then revoked probation and
stated it was obvious that probation was not appropriate. CA
finds that to be an adequate statement of reasons. (No
recognition this was a conclusion, not a reason.)
People v. Searle (1989) 213 Cal.App.3d 1091. Regarding 1
aggravating factor that was cited twice in support of upper
term, as it was supported by 2 separate acts, CA finds that even
if it was error to cite 1 factor twice, there could be no harm
since court could have cited it once but given it more weight. CA
finds all errors here harmless as ample valid factors supported
upper term.
People v. Prothro (1989) 215 Cal.App.3d 166. Juvie was found
unfit, then pled to 2 counts of lewd acts on child and 2 counts
of oral copulation. Judge rejected direct CYA commitment, and
sentenced juvie to prison, to be housed at CYA. Juvie was
ineligible for probation, and court stated reasons for upper term
and CS terms, but juvie argues court erred in failing to to state
a factual basis for not choosing CYA. CA notes that PC 1170 (b)
and (c) require “reasons” for sentence choices, but “facts and
reasons” for upper or lower term. CA concludes this means
factual basis is not needed for sentence choices other than
upper or lower term. Here, aside from reasons for upper term
and for CS terms, judge also said he would not be adequately
serving interest of justice or protecting society, in view of the
nature and seriousness of the crime, by a direct CYA
commitment. CA holds this is sufficient to show court was
aware of discretion and that it based its sentence choice on
legitimate factors set forth in W&I 707.2. That is all that was
needed.
People v. Golliver (1990) 219 Cal.App.3d 1612. In denying
probation and sentencing defendant to the middle term, trial
court stated reasons for the sentence choice in the words of
Rule 414 without elaborating on the facts underlying those
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reasons. CA notes the distinction between the “facts and
reasons” requirements for upper terms or consecutive terms,
and the simple “reasons” requirement for other sentence
choices per Penal Code section 1170, subd. (c). This case falls
into the latter category, so reasons stated in the language of the
applicable rule are sufficient, as long as there are facts in the
record supporting those reasons. Contrary language in Salazar
is rejected as unsupported by the authorities on which it relied.
People v. May (1990) 221 Cal.App.3d 836. Defendant was
convicted in one case and was found in violation of probation in
another. She was given middle term in one case and CS term in
the other, with no reasons stated for CS terms. CA notes that
Blessing, re: harmless error, was rejected by this CA in
Bejarano line of cases on the ground that it would render
Lawson, requiring reasons for CS terms, meaningless. But CA
distinguishes that entire line because here, the mid-term was
imposed rather than the upper term, so there is no danger of
dual use of facts. Thus, issue is only whether there is a reasonable possibility of a different result if reasons are stated. CA
finds no such possibility since CS terms are supported by the
separate nature of the crimes, and the trial court is unlikely to
decide differently because it noted that CS terms added only 20
days to the total sentence, and it also denied W&I 3051
commitment and denied stay of execution based on family
problems. Only reasonable conclusion is that CS terms would
be reimposed if remand was ordered.
People v. Garcia (1995) 32 Cal.App.4th 1756. In stating reasons
to support the upper term, the trial court use conclusory
language in the words of the aggravating factors set forth in the
rules of court. Defendant argues this does not comply with the
requirements that “ultimate facts” be set forth to support the
upper term, or that both “facts and reasons” be stated.
Defendant argues this does not permit meaningful appellate
review, as it makes it difficult to tell whether the trial court
violated the prohibition against the dual use of facts. CA takes
this seriously and discusses it at length before rejecting the
claim. Using the language of the rules is sufficient and does
constitute a statement of ultimate fact. As for meaningful
appellate review, the trial court is entitled to a presumption that
it acted correctly. It is not enough for defendant to show that
there might have been a dual use of facts. Rather, if there are
facts that support the stated reasons without violating the dual
use prohibition, then the reviewing court assumes those were
the facts the trial court had in mind. CA goes on to give several
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examples of such review, rejecting dual use contentions by
assuming the trial court had in mind proper facts rather than
improper facts.
People v. Tran (1996) 47 Cal.App.4th 759. After sentencing codefendant to 36 years to life, the trial court turned to defendant
and said his sentence should be no worse since his behavior
was no worse. The court then said a number of things about the
crime and then pronounced sentence, never stating specific
reasons for an upper term or for consecutive terms. CA first
notes the court appears to have been reasoning backward to
reach a specific result, a practice which has been criticized as
inappropriate. Although CA could sift through the court’s
statements and finds reasons to support its choices, it declines
to do so because the CA had already ordered a 3 year reduction
for the co-appellant (for reasons not affecting appellant), and, in
light of the expressed desire by the trial court not to give
defendant more time than the co-defendant, the CA concludes
that the lack of stated reasons should result in a remand for
resentencing.
2.

Impermissible Reasons (See also Section III(A)(2))

Note: One frequently raised issue on appeal concerns the
adequacy and correctness of the reasons cited by sentencing
judges in support of their choices. In most cases, judges have
been given very wide discretion to use any rationally related
factor in deciding what is an appropriate sentence.
In re Perez (1978) 84 Cal.App.3d 168. CA holds that it is
improper to increase a sentence in order to punish for perjury
in the absence of a perjury conviction, but it is proper to
consider perjury committed during trial testimony along with
other circumstances in assessing
the likelihood
of
rehabilitation. Courts must be very cautious when relying on
such a factor, must be very sure that perjury was committed,
and must avoid confusion with improper punishment for
perjury. The record must clearly show the sense in which
perjury has been considered. To merely state that perjury is the
reason for the sentence is not sufficient. (Note that this case
arose in a misdemeanor context and had nothing to do with
interpreting any provision of determinate sentencing, but its
rationale should apply. Cited with approval in People v.
Redmond (1981) 29 Cal.3d 904, 913-914 and In re Lawanda L.
(1986) 178 Cal.App.3d 423, 429-430.)
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People v. Fick (1980) 107 Cal.App.3d 892. CA holds trial court
erred in denying probation based, in part, on prior marijuana
convictions over two years old. H&S 11361.5 and 11361.7
prevent utilization of such a factor.
*People v. Gomez (1980) 113 Cal.App.3d 795. Analyzing a REHEARING
number of cases wherein suspected perjury at trial was used GRANTED;
as a factor in determining a sentence, CA concludes that SUBSEQUENT
such a factor can be used to grant or deny probation, but not OPINION
to actually increase the term. Thus, false testimony (of which FOLLOWED
defendant has not been charged or convicted) is not a proper REDMOND
aggravating factor.
AND WAS NOT PUBLISHED
People v. White (1981) 117 Cal.App.3d 270. In imposing the
upper term of four years for manslaughter, the trial court noted
that four years was too light a term. CA holds that statement
must be disregarded since, as the trial court pointed out, that is
a matter for the Legislature.
People v. White (1981) 118 Cal.App.3d 767. Trial court at
sentencing referred to defendant having fathered children out of
wedlock. CA notes the remark was improper but that it did not
appear that it had actually had any impact on the sentencing
choices that were made.
People v. Redmond (1981) 29 Cal.3d 904. Supreme Court
holds that a trial court’s conclusion that a defendant has
committed perjury may be considered in fixing punishment.
Here, it was used to support the upper term. The opinion does
not discuss the issue of whether such a factor could be appropriate on the question of probation but not on the question of
aggravation. (But see In re Perez (1978) 84 Cal.App.3d 168,
summarized above.) (See People v. Howard (1993) 17
Cal.App.4th 999, summarized below, regarding the need for
express findings on each element of perjury.)
People v. Colds (1981) 125 Cal.App.3d 860. Defendant, who was
found guilty at a court trial, was given the middle term with the
judge stating that there were plenty of reasons to justify the
upper term but that the judge would impose the middle term in
recognition of the waiver of a jury trial. The People both
appealed and sought relief by writ. CA holds that the People
may seek relief either way, that a waiver of a jury trial is not a
proper factor on which to mitigate a term, and that the resulting
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sentence is unauthorized. CA reverses and remands for
resentencing.
*People v. Valenzuela (1982) 130 Cal.App.3d 903. Defendant,
with over a year’s worth of presentence credit (including
conduct credit) was sentenced to the middle term of three
years for one count of robbery. The trial court said it would
have considered the lower term, except that defendant had so
much credit that the lower term would result in almost
immediate release on parole. The court also found valid
factors in aggravation to balance the factors in mitigation and
give the middle term. CA notes there were sufficient reasons
to justify a middle term, but that the partial reliance on the
desire for a longer sentence than credit provisions would allow was improper and requires a remand for resentencing.

HEARING
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UPON RETRANSFER
SUBSEQUE
NT
OPINION
NOT
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People v. Mixon (1982) 129 Cal.App.3d 118. The trial court
imposed the upper term for robbery, finding six aggravating
factors and no mitigating factors. One aggravating factor was
that defendant struck the victim in the face with his fist during
the offense. CA acknowledges this was factually unsupported,
since the trial testimony established that it was the crime
partner who struck the victim. Nonetheless, in view of the other
proper aggravating factors, CA holds the error was harmless
because there is not a reasonable probability of a different
result absent the error.
People v. Santana (1982) 134 Cal.App.3d 773. Defendant was
sentenced on the basis of a probation report that contained
considerable raw arrest data without supporting facts. CA
reviews much of the case law in this area. CA points out the
dangers but finds that much of what the court actually relied
on was okay since defendant himself admitted the accuracy of
some of the information and of his actual guilt in some
instances. CA does find error in basing the upper term in part
on prior arrests (rather than convictions) that were numerous
or of increasing seriousness, but the error was harmless since
other proper factors supported the upper term.
*People v. Gardner (1983) 139 Cal.App.3d 248. CA finds no
improper imposition of confinement to make up for past
lenient treatment; instead, the CA holds that confinement
was properly imposed to help correct a cavalier attitude
toward crime, shaped in part by prior leniency.
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People v. Green (1983) 142 Cal.App.3d 207. Defendant was
charged with first degree murder based on a killing during a
robbery, and with a separate robbery. Pursuant to a plea
bargain, he pled to voluntary manslaughter and robbery, with a
promise of concurrent terms. The trial court imposed the upper
term for the manslaughter, based on some legitimate
aggravating factors but also based on the judge’s clear belief
that CS terms were warranted and that defendant had already
received a substantial break by the reduction from murder.
Noting substantial mitigation, CA remands, holding that if the
bargain was not satisfactory the judge’s remedy is to reject it,
not to circumvent it by giving less weight to mitigation or by
using the bargain as a reason to aggravate.
People v. Wells (1983) 149 Cal.App.3d 721. The 19 year old
defendant was convicted of kidnap and manslaughter. The
probation report recommended a CYA diagnostic evaluation, but
the judge rejected this because he was aware of other, less
serious cases, where CYA had found persons unsuitable. The
judge also went on at length about his feeling that this was
really a murder case and that the jury wrongly reduced it to
manslaughter. The CA holds that the decision between CYA and
prison must be based on a determination of the defendant’s
suitability, not on speculation that CYA will not accept him.
Also, the judge can consider the severity of the crime, but a
personal opinion that the jury should have returned a harsher
verdict is not a proper sentencing concern.
People v. Reeder (1984) 152 Cal.App.3d 900. Among several
factors used to support an upper term, the court listed the
overwhelming evidence of guilt. The CA holds that the weight of
the evidence is not a proper aggravating factor.
In re Spears (1984) 157 Cal.App.3d 1203. In the context of a
POPE writ alleging ineffective assistance of appellate counsel for
not raising the issue of a lack of reasons for CS terms, the CA
grants relief. The court describes the trial court’s statement,
which criticized the requirement of stated reasons and
concluded that “reality” was more important than the list of
factors in aggravation or mitigation. The court mentioned both
aggravating and mitigating factors present in this case and also
indicated a desire that defendant not be released as a young
man after being exposed to the adverse effects of prison life. The
CA indicates this latter concern, if it constituted a reason for CS
terms, was an improper reason. The CA notes the need for a
remand is greater when mitigating factors are present and
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greater still when there is an indication of apparent reliance on
an improper reason. Thus, the CA remands for resentencing.
People v. Scott (1984) 150 Cal.App.3d 910. Defendant entered
into a plea bargain wherein one count was dismissed and the
maximum sentence would be the middle term on one count
with a CC term on a second count. The judge then noted the
possibility of a CRC commitment and insisted that defendant
agree that if he were sent back from CRC, the court would have
the option of imposing an upper term and a CS term. Defendant
agreed. Later, a mid term and a CC term were imposed and
stayed, and the defendant was sent to CRC. After he was
excluded from CRC, he was imprisoned for the upper term and
a CC term. The CA concludes that after the first sentence was
IMPOSED (even though stayed), there was no jurisdiction to
impose a higher sentence, since the first sentence was an
authorized sentence. ALSO, the trial court violated the rule
precluding basing the length of a term on events after the first
sentencing, another act in excess of jurisdiction. Such
jurisdiction cannot be conferred by a plea bargain. CA orders
the original sentence reimposed and executed.
People v. Stanley (1984) 161 Cal.App.3d 144. Defendant
convicted of PC 288a. PO recommended prison. PC 1203.03
recommended probation. “Child Sexual Abuse Treatment
Team”, composed of law enforcement and other public and
private citizens, recommended a maximum state prison term,
without interviewing defendant and utilizing unsubstantiated
allegations. Court imposed a prison term. CA reversed holding
court erred. While trial court can consider a broad range of
information to guide its sentencing choice the information it
receives must be reliable. Here, the report of an ad hoc group of
citizens acting outside their areas of expertise cannot be said to
be reliable or fair. Hence it was error to consider the report.
People v. Nick (1985) 164 Cal.App.3d 141. Court improperly
cited defendant’s escape from prison as an aggravating factor to
give upper term for the escape.
*People v. Hill (1985) 167 Cal.App.3d 175. Defendant got
upper term with judge citing his denial of guilt and lack of
remorse as a consideration while emphasizing this was not
related to choice of trial vs. plea. CA holds judge cannot
retaliate for choice of trial but otherwise has wide discretion
to consider all factors bearing on rehabilitation. Here court
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cited numerous proper factors.
People v. Huber (1986) 181 Cal.App.3d 601. Trial court
considered unsworn statements of victims per PC 1191.1 to
impose lengthy prison sentence. CA approves although
witnesses were neither placed under oath nor subjected to
confrontation.
People v. Jackson (1987) 189 Cal.App.3d 113. On a prior
appeal, CA affirmed 60 years of defendant’s sentence and
remanded for reconsideration as to 15 additional years. On
remand, defendant produced evidence of the deplorable
conditions in Folsom and argued they should constitute a
mitigating factor. Trial court agreed the conditions were horrible
but refused to consider them in mitigation. CA affirms.
Although supplemental probation report is mandatory even
where defendant is not eligible for probation, and although
postconviction behavior is relevant in mitigation, bad prison
conditions are not. The remedy for conditions which fail to meet
constitutional standards is to get a court order and correct the
conditions, not to reduce the term. CA also notes that even if
defendant’s term was reduced to 60 years, he would still be
confined in Folsom or SQ and be no better off.
People v. Sanchez (1987) 190 Cal.App.3d 224. CA upholds trial
court consideration of undocumented alien status as a factor in
denial of probation. Undocumented aliens are entitled to benefit
of equal protection, but are not similarly situated with legal
residents. Ties to community and ability to comply with
conditions of probation are proper factors. Undocumented
aliens have limited ties and deportation is likely (absent
evidence to the contrary), making it impossible to comply with
conditions after service of jail term. Such status does not
preclude probation, but is a proper factor to consider.
People v. Leung (1992) 5 Cal.App.4th 482. CA finds no abuse in
denying probation based in part on lack of remorse. Even
though the defendant denied guilt, reliance on this factor was
proper because the evidence of guilt was overwhelming. Lack of
remorse is an improper factor only when the defendant has
denied guilt and the evidence of guilt is conflicting.
People v. Montano (1992) 6 Cal.App.4th 118. Trial court
imposed upper term based in part on defendant’s perjury
during his trial. CA reiterates that perjury can be considered
only insofar as it reflects on character or prospects for
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rehabilitation. CA rejects the Perez requirement of an express
statement of how perjury was used, to guard against improper
use. Rather, CA holds that use of perjury in aggravation should
be considered proper unless the record affirmatively shows that
it was used in an improper manner. CA adopts the rationale of
Lawanda L., holding that it is not restricted to juvenile cases.
People v. Alexander (1992) 8 Cal.App.4th 602. On the last day
on which defendant could be tried without a PC 1382 dismissal,
over the objection of the DA, defendant was allowed by the court
to plead guilty and admit 3 priors with the understanding that
the punishment for the priors would not be imposed. The priors
were then stricken per PC 1170.1, subd. (h) based on the fact
that defendant waived his right to a jury trial and admitted
wrongdoing at an early stage. On People’s appeal, CA concludes
that waiver of jury trial is not a proper factor in mitigation, and
that a plea agreement 131 days after arrest and on the final day
on which the case could be tried is not a voluntary admission of
wrongdoing at an early stage of the proceedings. CA remands
for the priors to be stricken for a proper reason, or for the
opportunity to withdraw the plea if the court states an intention
to impose the enhancements.
In re George M. (1993) 14 Cal.App.4th 376. In deciding to
commit a minor to CYA, the juvenile court referred to the
seriousness of the offense, the minor’s prior record, the fact that
when he had been returned to Mexico before he immediately
returned to the US, that he was a high runaway risk, that
nonsecure care was out of the question, and that the minor had
no roots or ties. CA concludes the trial court did not improperly
base the sentence choice on the minor’s status as an
undocumented alien, but instead properly considered the fact
that the minor was a flight risk.
People v. Howard (1993) 17 Cal.App.4th 999. Victim testified
defendant picked her up while hitchhiking and then forced her
to participate in sexual acts. Defendant claimed consensual sex.
Trial court imposed aggravated term, in part because the jury
necessarily found that defendant had committed perjury. CA
concludes per Dunnigan that a trial court must make specific
findings on each element of perjury (willful statement, under
oath, material, knowingly false) before using perjury to
aggravate. CA stresses the danger that if perjury is used to
freely to aggravate every time a defendant testifies and loses,
there is a danger of chilling the right to present a defense. CA
also notes that a testifying defendant could be confused,
46

mistaken, of have a faulty recollection, or could testify truthfully
about lack of capacity, insanity, duress or self-defense but fail
to persuade the jury that liability should be excused. Here, the
findings were inadequate, but CA finds the error harmless
beyond a reasonable doubt because this is a situation where
either defendant or the victim must have been lying, and the
verdict shows the jury found defendant was the liar.
3.

Stating Reasons Without Identifying Which Sentence
Choice They Support

People v. Powell (1980) 101 Cal.App.3d 513. Trial court stated
several factors as being factors in aggravation. Court then
imposed CS terms without stating reasons. CA holds that the
aggravating factors listed amply supported the CS terms and
that the trial court reasoning was sufficiently articulated to
allow appellate review. No need for repetition when pronouncing
CS terms. Opinion fails to mention whether or not the upper
term had also been imposed (a crucial point).
People v. See (1980) 109 Cal.App.3d 76. Defendant contended
court failed to state reasons for CS terms. CA notes that during
the hearing the judge said defendant had a position of
leadership in the crime. This is a proper aggravating factor and
aggravating factors may be used as basis for CS term. No upper
term was imposed, so there is no dual use of facts problem. CA
holds reasons were adequately stated. Although unclear, it
appears that the trial court never identified this as a reason for
CS terms.
People v. Jones (1980) 110 Cal.App.3d 75. CA holds that trial
court adequately gave reasons for CS terms in its statement of
reasons for denial of probation. Several factors mentioned were
proper factors to support a CS term and the same facts can be
used to deny probation and impose CS terms. The fact that the
trial court never identified these factors as reasons for a CS
term is not discussed.
People v. Ibarra (1982) 134 Cal.App.3d 413. Where the trial
court imposed an upper term, CS terms, and enhancements,
with an inclusive statement of several aggravating factors, CA
holds a remand is required. Without expressing which reasons
support which choices, CA can’t tell whether there was an
improper dual use of facts.
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People v. Wright (1985) 176 Cal.App.3d 1. D was given upper
term for attempted murder, two full term consecutives for sex
offenses, and a five year prior. Trial court gave four reasons
total for these three sentencing choices: violence, premeditation,
a prior and on parole at the time (which itself was two reasons
because the conviction enhancement is separate from the fact of
a prior prison term and D’s parole status. Also violence (rule
421(a)(1)) is two reasons --both violence and high degree of
cruelty. So there were enough factors (though DCA notes the
better rule is to separately state reasons for separate
enhancements).
People v. Engquist (1990) 218 Cal.App.3d 228. Supending
imposition of sentence and placing defendant on probation, trial
court set forth a series of factual findings on factors that would
be relevant to any later sentencing decisions. CA holds this was
adequate to comply with Rule 433 (b), even though the court
did not specify what sentence choices should be made in the
event of a future revocation of probation, or what factors would
apply to what choices. Trial court did enough by making
relevant factual findings, so that specifically tailored findings
can be made later if probation is ever revoked.
People v. Fernandez (1990) 226 Cal.App.3d 669. Defendant was
convicted of 156 child molest counts and given max possible
term - 330 years. Court gave no specific reasons but
incorporated probation report by reference and also mentioned
evidence was overwhelming and pathetic, defendant’s past conduct, probation officer’s conclusion defendant cannot be
rehabilitated, refusal to conform to mores of society, and
behavior beyond all acceptable norms. CA notes incorporation
by reference is invalid, especially here, as probation report
simply listed all factors and had check marks for those thought
to apply. Several didn’t. The statement the court did make was
a vague editorial and parts applied to all such cases. Since
record shows wide possible range, many decisions to make, and
only cursory analysis, CA cannot find errors harmless.
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D.

Reliance On Dismissed Counts Or Dismissed Enhancements In
Making Sentence Choices (This section also includes uncharged
offenses, stayed counts, counts for which there was a hung jury or
an acquittal, and counts not transactionally related to the principal
count.)
1.

Use of Dismissed Counts and Weapon Enhancements
to Deny Probation

People v. Jones (1980) 108 Cal.App.3d 9. CA holds that it
follows from HARVEY that non-transactionally related
dismissed counts cannot be considered in denying probation,
even where defendant admitted those crimes during PC 1203.03
evaluation. CA also holds that this aspect of HARVEY applies
retroactively since it was not a “new rule.”
People v. Gutierrez (1980) 109 Cal.App.3d 230. CA holds that
HARVEY, re: no reliance on dismissed counts that are not
transactionally related, applies retroactively. HARVEY did not
set a new standard, and even if it did, its purpose was to
prevent significant judicial error. Thus, it should apply retroactively at least to cases pending on appeal and not yet final as of
the date of HARVEY.
People v. See (1980) 109 Cal.App.3d 76. Defendant pled to one
burglary. Probation report mentioned three other recent
burglaries that had been dismissed. Judge at sentencing said
four burglaries earns you a trip to prison. Defense counsel
pointed out that three of the burglaries had been dismissed.
The judge never mentioned them again, and denied probation
with a statement of a different and proper reason. CA finds that
the sentence choice was not based upon any improper
consideration.
People v. Axtell (1981) 118 Cal.App.3d 246. Defendant pled to
kidnap for robbery and a count of possession of a sawed-off
shotgun (allegedly used in the kidnap) was dismissed. In
denying probation, the court relied, in part, on use of the
weapon. CA affirms, noting GUEVARA only dealt with
aggravation based on dismissed enhancements, not denial of
probation based on dismissed counts, and that the sentencing
court can properly consider all the circumstances of the crime.
In re Raymond B. (1981) 121 Cal.App.3d 785. In the context of a
juvenile disposition, the court chose a camp placement rather
than some less restrictive alternative, on the basis of

49

consideration of dismissed counts which had been fully
admitted to the probation officer. C.A. distinguishes HARVEY
because here, the maximum period of confinement was based
solely on the sustained counts.
People v. Moreno (1982) 128 Cal.App.3d 103. Defendant
objected at sentencing to references in the probation report to
the details of a count that was dismissed pursuant to a plea
bargain. CA upholds the refusal to strike the references, noting
that the bargain expressly allowed consideration of the dismissed count in determining whether to institute CRC
proceedings. CA also notes that (after the trial court refused to
institute CRC proceedings) there was no indication that the
court relied on the dismissed count in making any other
sentence choice. Thus, even if the failure to strike was error, it
was harmless.
People v. Franco (1986) 181 Cal.App.3d 342. Defendant pled to
1 incident of PC 288(a). Per bargain, two other counts dealing
with similar incidents on same V over a long period of time were
dismissed. In denying probation, trial court referred to the facts
underlying the dismissed counts. CA finds no HARVEY error,
holding that dismissed PC 288(a) counts involving the same V
are not comparable to dismissed PC 211 counts. CA notes in fn
3 that it could try to rely on transactional relationship, but
rather than do that CA creates a new exception. CA streses that
PC 288.1 requires a comprehensive report on defendant’s
mental condition before probation can be granted for a PC
288(a), and such a report cannot realistically exclude
consideration of molestations of the same V which defendant
has admitted to the doctors who prepared the report. Such
factors are necessary to an informed disposition, within the
language used in Harvey .
People v. Moore (1986) 185 Cal.App.3d 1005. Defendant was
charged with child molestation counts involving 6 girls. He was
convicted of counts as to 4 and acquitted as to other 2. In
granting probation with 3 CS 6 month jail terms, court relied on
probation report which stated defendant took advantage of girls
with family problems. Defendant notes only girl with family
problems was 1 for which he was acquitted, so it was improper
to consider this. CA rejects analogy to Harvey since there was
no bargain here. CA finds no error because sentencing courts
commonly consider hearsay about facts about arrests for which
there was no conviction. (No mention of Takencareof.) CA finds
judge could not have been misled since he knew of the acquit50

tal. CA also notes there is no indication that this fact played a
significant role in the sentence. (Unclear whether court has
concluded it would be OK to consider such facts, or whether
court has concluded that inclusion of improper facts in the
probation report was harmless.)
People v. Bustamante (1992) 7 Cal.App.4th 722. Defendant pled
to one count of lewd acts on a child, for dismissal of other
counts involving two other victims. It was expressly stated that
there was no Harvey waiver. The probation report recommended
a diagnostic evaluation. Thereafter, a PC 288.1 psychological
evaluation noted that defendant implied there was only one
victim although police reports indicated three victims. This was
repeated in a supplemental probation report recommending
prison and also including letters from the victim’s mother and
therapist that mentioned other victims. CA finds no Harvey
error, per Franco, which held Harvey inapplicable when PC
288.1 requires a psychological evaluation. (CA never mentions
the fact that Franco restricted itself to other counts involving
the same victim.) CA also finds adequate substantiation in the
letter from the therapist, with firsthand accounts of the victim’s
allegations that others were involved. CA also notes that the
judge was reminded there was no Harvey waiver, and he never
mentioned the other victims, so there is no indication he ever
relied on that factor.
2.

Use of Dismissed Counts to Set Probation Conditions

*People v. Gardner (1983) 139 Cal.App.3d 248. CA holds that
the Harvey rule re: no reliance on dismissed counts does not
apply to consideration of the facts of dismissed counts for the
sole purpose of ascertaining the proper conditions of
probation (such as one year in the county jail). The DISSENT
points out that the majority has failed to deal with clear language in Harvey .
3.
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Use of Dismissed Priors to Impose Upper Term

People v. Guevara (1979) 88 Cal.App.3d 86. CA upholds use of
upper term based in part on facts of counts and weapon
enhancements that were dismissed. CA finds these facts were
still among the attendant circumstances of the principal count.
(The dismissed counts were part of the same transaction.)
People v. Harvey (1979) 25 Cal.3d 754. Trial court gave upper
term based in part on facts of a count that had been dismissed
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per plea bargain. Court holds this is unfair because the plea
bargain implies there will be no punishment due to the
dismissed count. Guevara is distinguished because there the
dismissed count was transactionally related to the principal offense, while here the dismissed count was an independent
offense.
People v. Cortez (1980) 103 Cal.App.3d 491. CA upholds upper
term based in part on facts of a dismissed count and a
dismissed weapon enhancement. CA distinguishes Harvey
because here, as in Guevara, the dismissed count and
enhancement were transactionally related to the principal
offense.
People v. Gaskill (1980) 110 Cal.App.3d 1. Defendant trespassed
and pointed a sawed-off shotgun at victim. He pled to PC 12020
and ADW was dismissed. The trespass had not been charged.
Trial court gave upper term based in part on use of a deadly
weapon and trespassing. CA affirms, finding the offenses
transactionally related even though evidence of antecedent and
separate possession of the weapon would make these separate
acts for purposes of PC 654.
People v. Whitehouse (1980) 112 Cal.App.3d 479. In giving
defendant upper term for PC 245 based on a shooting, trial
court mentioned that defendant had set fire to his wife’s car. CA
holds this was not an improper reference to a dismissed arson
count, but, in context, was merely a rejection of marital
problems as a mitigating factor.
People v. Berry (1981) 117 Cal.App.3d 184. Defendant was
convicted of auto theft, and count charging carrying a concealed
firearm in a vehicle was dismissed. He was given the upper
term, based in part on being armed when apprehended. CA
notes that since defendant was arrested driving the stolen car,
he was still violating VC 10851 when arrested with the gun.
Thoroughly discussing the Harvey-Guevara line of cases, CA
finds Harvey error because the offenses were not transactionally
related, since the gun wasn’t used to obtain or retain
possession of the vehicle. The vehicle was merely a container for
the gun.
*People v. Hazelaar (1981) 125 Cal.App.3d 1017. Defendant
pled guilty pursuant to a bargain that included dismissal of a
prior prison term that had been alleged in the information.
That same prior was then used as part of the basis for
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imposing the upper term, (The plea bargain had left the
choice of upper, middle, or lower term to the judge.) CA
makes a good analogy to the Harvey rule re: not aggravating
on the basis of a dismissed count, but in spite of an excellent
discussion, CA ends by concluding that the Harvey rule does
not apply here since defendant was told when he pled that
the upper term was still a possibility. The conclusion here
does not seem to follow from the discussion.
People v. Alvarez (1982) 127 Cal.App.3d 629. Defendant entered
a guilty plea pursuant to a bargain that included striking an
alleged prior. He received the upper term with the court stating
several factors in aggravation, including the prior prison term
that had been struck as an enhancement. CA refuses to apply
Harvey re: not aggravating on the basis of dismissed counts. CA
manages to find a distinction between DISMISSING (as in
Harvey) and STRIKING (as here).
People v. Klaess (1982) 129 Cal.App.3d 820. Defendant pled
guilty to being an accessory after the fact to two murders and
testified for the prosecution against the principal in return for
dismissal of the two murders (which included special
circumstances). She was given the upper term based on the
facts that she knew that the crimes involved great bodily harm,
that there were multiple victims, and that one of the victims
had been particularly vulnerable. CA finds these facts were
properly considered since they were transactionally related. CA
notes that an accessory to forgery is less culpable than an
accessory to murder, and it is appropriate to consider specific
acts of the principal when the accessory had knowledge of those
acts before providing aid.
In re Knight (1982) 130 Cal.App.3d 602. Defendant pled guilty
pursuant to a bargain that included the dismissal of two
charged priors. The upper term was then imposed, with the
dismissed priors cited as the reason. After Harvey, defendant
sought writ relief and the CA holds that Harvey does apply,
preventing use of the dismissed priors as factors in aggravation.
Such an understanding is implicit and need not be stated as a
term of the bargain. CA notes and apparently approves the
distinction in Alvarez, where the prior was stricken rather than
dismissed. CA uses language that indicates that an uncharged
enhancement or crime could be used to aggravate even if not
transactionally related, but not a dismissed count or
enhancement.
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People v. Myers (1984) 157 Cal.App.3d 1162. Defendant agreed
to a plea bargain that provided that three priors would not be
filed against him, but that (pursuant to a Harvey waiver) the
priors could be considered at sentencing. Based on the priors,
the trial court concluded defendant was ineligible for probation
except in unusual circumstances, per PC 1203(e)(4). Finding
this not an unusual case, probation was denied. The CA
concludes that a Harvey waiver is not an adequate substitute
for the normal “plead and prove” requirement when priors are to
be used to render the defendant ineligible for probation, at least
in the absence of full Tahl-Yurko advisements that include
probation ineligibility as a direct consequence of the Harvey
waiver.
People v. Raby (1986) 179 Cal.App.3d 577. Defendant,
convicted of nine robberies, got an upper term, 8 CS terms, and
5 weapon enhancements. Court cited priors to give CS terms
although court acquitted on the PC 667.5 allegations. CA holds
sentencing court can use priors even though they were not
provable BRD for PC 667.5 purposes.
People v. Brewster (1986) 184 Cal.App.3d 921. In supporting
imposition of the upper term, trial court considered evidence
that was suppressed in a prior proceeding in which defendant
was twice tried for PC 187 but not convicted. The suppressed
evidence linked defendant to the murder weapon. CA finds no
error in using such evidence in aggravation. Per PROP 8, federal
law applies and does not forbid such use of evidence, on the
theory that new criminality is an intervening independent act.
Aside from being pre-PROP 8, Bellici pertained to evidence
suppressed in the very same proceeding.
People v. Miranda (1987) 196 Cal.App.3d 1000. Defendant was
charged with murder and pled to involuntary manslaughter. At
sentencing, the judge made it clear he was amazed that DA
agreed to such a disposition. In sentencing defendant to upper
term, one factor relied on was the extreme severity and
multiplicity of injuries, indicating a prolonged and systematic
battering of the child victim. Defendant argues that the judge
treated this as a murder even though defendant pled to
involuntary manslaughter. CA disagrees. The trial court never
said it was treating this as an intentional or deliberate murder.
Rather, the reference to the facts was merely to distinguish this
case of involuntary manslaughter from the “average”
involuntary manslaughter case. This is no Harvey error, since
the facts relied on were transactionally related to the present
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conviction. The fact that defendant pled to involuntary
manslaughter did not mean the trial judge was not allowed to
consider all of the circumstances of the killing.
People v. Haney (1989) 207 Cal.App.3d 1034. Defendant pled
for guaranty of CC terms and promise DA would not charge
enhancements based on defendant’s prior prison terms. Court
then used the priors to support upper term, and defendant
claims that violates an implied term of the bargain, by analogy
to Harvey. CA finds the better analogy in Alvarez, since these
were not dismissed priors, and were not even stricken priors.
They were simply never charged. CA rejects any implied term
precluding use of the priors for other purposes. CA discusses at
length contract law principles regarding implied terms and
applies them here.
People v. Bradford (1995) 38 Cal.App.4th 1733. Defendant was
found cultivating marijuana at a remote location apparently
dedicated to the purpose. Weapons were found in nearby
cabins. Although a gun use enhancement was dismissed when
defendant pled to cultivation charges, CA finds no Harvey
violation in relying on gun use as a factor in aggravation. By
analogy to Bland, CA finds the gun use was transactionally
related to the cultivation offense.
4.

Use of Dismissed Counts in Juvenile Dispositions

In re Jimmy P. (1996) 50 Cal.App.4th 1679. A supplemental
juvenile petition was filed setting forth 5 areas of unmanageable
behavior during an earlier placement. The minor admitted 1
count for dismissal of the other 4, but at his disposition the
court referred to all of the misbehavior in concluding a Youth
Authority placement was appropriate, despite the absence of
any Harvey waiver. CA finds no error, concluding that Harvey
does not apply to such a decision since a juvenile court cannot
be prevented from considering all of the relevant factors in
determining the proper placement for a minor. In fn. 6, CA
makes it clear it is not implying that the Harvey rule would be
inapplicable to the determination of the maximum length of a
juvenile commitment.
5.

Use of Dismissed Counts as Basis of Restitution

People v. Baumann (1985) 176 Cal.App.3d 67. Defendant was
charged with 6 counts of embezzlement and pled to 1, with
Harveywaiver. She was put on probation with a restitution

55

condition based on 75 checks, all involving 1 victim. CA
upholds restitution order. Harveywaiver was adequate to allow
the consideration of dismissed and uncharged counts even
though waiver didn’t expressly refer to restitution. Defendant
received adequate due process and was not entitled to jury trial
on amount.
People v. Beck (1993) 17 Cal.App.4th 209. Defendant was
charged with grand theft involving several different victims. He
pled to some counts for dismissal of others, and stipulated
(Harvey waiver) that the dismissed counts could be considered
at sentencing. CA holds this waiver allowed the sentencing
court to order direct restitution to victims (per GC 13967)
named in counts that had been dismissed. CA points to
discussion at entry of plea that indicated all parties intended
such restitution, but CA never makes it clear whether that was
a key element, or whether the same result would follow from
any Harvey waiver, even if there was no direct reference to
restitution.
6.

Counts For Which There Was A Hung Jury

People v. Fulton (1979) 92 Cal.App.3d 972. Defendant was
charged with rape and robbery of single victim. He was
convicted of robbery and the jury was hung as to the rape. CA
upholds upper term based on the alleged rape, but notes in fn.
1 that they do not decide whether this would be proper if there
had been an acquittal on the rape.
People v. McClindon (1980) 114 Cal.App.3d 336. Defendant fired
3 shots out window where boys were making noise, resulting in
one boy being hit and permanently disabled. The jury was hung
on the 2 counts of PC 245, and convicted defendant of PC
12021. Defendant got upper term, based in part on bodily harm
caused to the boy who was hit in the assault on which the jury
could not reach agreement. CA finds no problem in aggravating
the PC 12021 count on the basis of the harm done as a result of
the assault.
7.

Counts For Which There Was An Acquittal

People v. Takencareof (1981) 119 Cal.App.3d 492. Defendant
was convicted of second degree burglary and acquitted of arson.
In denying probation on the burglary, the trial court relied
heavily on the damage caused by the arson. CA concludes that
the standard of proof at sentencing is normally by a prepon-
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derance, but CA creates an exception to apply where a person
not previously restrained of his or her freedom is found not
guilty of one count in a multi-count proceeding. Thus,
distinguishing cases of parole or probation violation, CA holds
that the proof beyond a reasonable doubt standard applied here
so that it was improper to consider the arson in imposing
sentence for the burglary.
People v. Rhines (1982) 131 Cal.App.3d 498. Defendant was
convicted of one rape and acquitted of another. He contends
that the court improperly considered facts of the count that
resulted in acquittal in denying probation on the other count.
Noting cases that allow consideration of raw arrest data as long
as information is accurate and reliable, CA seems to indicate
that it would be proper to consider the count for which
defendant was acquitted, but CA goes on to hold that there is
no evidence here that the judge did, in fact, base the denial of
probation on anything other than the count for which defendant
was convicted and the prior record. Mere knowledge of the other
count caused no perceivable prejudice.
People v. Lopez (1982) 131 Cal.App.3d 565. Defendant was
given the upper term for PC 245 based in part on being armed
with a firearm. CA finds no problem with the fact that the jury
had found use of a firearm (PC 12022.5) allegations untrue. CA
notes that the jury was never asked to make a finding as to
arming. CA does not discuss the fact that there was no evidence
of arming other than the evidence of personal use that was
rejected, although in another part of the opinion not dealing
with sentencing, the CA found no problem with inconsistent
verdicts.
*People v. Thornton (1987) 192 Cal.App.3d 1081. Defendant
and wife had very bitter divorce and wife acknowledged
threatening to contract for defendant’s killing. They saw each
other in separate cars and the wife made an obscene gesture.
Seeing her reach toward the floor and believing she was
getting a gun, defendant fired 5 shots at her car, one of which
hit her daughter in the thumb. Accepting defendant’s claim of
self defense, jury acquitted def of attempted murder and
ADW, but convicted him of ex-felon in possession of firearm.
Court imposed upper term, clearly stating it rejected selfdefense and was convinced, based on evidence it had seen,
that defendant was guilty of the other counts, which were
related to the count for which he was convicted. Per
TAKENCAREOF, CA concludes the court usurped the role of
57

ORDERED
UNPUBLISH
ED

the jury. Although sentencing is exclusively a judicial
function, the determination of guilt or innocence was not and
the court was bound by the jury’s determination.
People v. Reyes (1987) 195 Cal.App.3d 957. Defendant was
convicted of PC 211, but PC 1203.09 allegation of GBI on
elderly V was found not true. Defendant complains per
TAKENCAREOF that GBI should not have been used as an
aggravating factor. CA disagrees. Clearly the V was injured and
clearly defendant caused the injuries. Jury found only that they
did not constitute GBI. Nonetheless, the injuries were serious
and the V was elderly, so this constitutes a proper aggravating
factor and was not inconsistent with the verdict.
People v. Gragg (1989) 216 Cal.App.3d 32. Defendant was
charged with 2 counts of PC 664/187 and 1 count of
solicitation, arising from 3 attempts on life of V who was so
unlikeable that jury acquitted defendant on 2 counts while
convicting him of only PC 664/192 on 3d count. In giving upper
term on that count, judge 1st said he would not consider the
acquittals at all, but DA then argued he could consider the
proved facts, and judge then based upper term on vulnerability
and premeditation. CA explains at length that acquittal just
means the crime was not proved BRD and does not mean the
facts did not happen. CA indicates judge can consider the
proved facts. CA then puts aside the vulnerability, since V was
only vulnerable on the counts for which defendant was
acquitted. CA then finds ample premeditation, never explaining
which count supported it; if CA means there was premeditation
on the count of conviction, CA ignores fact that jury must have
accepted unreasonable self-defense argument. (Strange case,
where defendant did plan to kill V, but then got into sudden
fight in which he may well have reacted in self-defense.)
People v. Lewis (1991) 229 Cal.App.3d 259. CA upholds basing
CS terms on use of deadly weapon, even though weapon use
enhancement was found not true by the jury. The enhancement
had to be proved BRD, but for use to justify CS terms it only
had to be found by a preponderance, so the verdict does not
preclude use of the factor for this purpose.
People v. Aragon (1992) 11 Cal.App.4th 749. Defendant pled to
one count and went to trial on another. He was acquitted at the
trial. In sentencing defendant on the count to which he pled,
the trial court imposed the middle term, then stayed it and
granted probation. The trial court noted its belief that defendant
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had committed perjury in his trial. CA holds that the acquittal
did not preclude a trial court finding of perjury, since the jury
verdict is based on finding a reasonable doubt while the trial
court at sentencing uses a preponderance standard. Thus, the
jury might well have suspected perjury, but still found a
reasonable doubt of guilt. CA agrees that a trial court cannot
base a sentence on an uncharged crime (such as perjury), but
can consider perjury insofar as it reflects on defendant’s
character. The present record is silent as to how the trial court
used this factor. CA notes the conflict between Montano and
Perez regarding the impact of a silent record in this context, but
CA need not resolve that since any error was harmless. To the
extent perjury was considered in aggravation, CA notes the
middle term was imposed and that mitigation was relatively
weak even if this factor had not been considered. To the extent
perjury was considered on the issue of probation, CA notes
probation was granted.
8.

Uncharged Offenses

In re Perez (1978) 84 Cal.App.3d 168. CA holds that it is
improper to increase a sentence in order to punish for perjury
in the absence of a perjury conviction, but it is proper to
consider perjury committed during trial testimony along with
other circumstances in assessing
the likelihood
of
rehabilitation. Courts must be very cautious when relying on
such a factor, must be very sure that perjury was committed,
and must avoid confusion with improper punishment for
perjury. The record must clearly show the sense in which
perjury has been considered. To merely state that perjury is the
reason for the sentence is not sufficient. (Note that this case
arose in a misdemeanor context and had nothing to do with
interpreting any provision of determinate sentencing, but its
rationale should apply. Cited with approval in People v.
Redmond (1981) 29 Cal.3d 904, 913-914 and In re Lawanda L.
(1986) 178 Cal.App.3d 423, 429-430.)
*People v. Gomez (1980) 113 Cal.App.3d 795. Analyzing a
number of cases wherein suspected perjury at trial was used
as a factor in determining a sentence, CA concludes that
such a factor can be used to grant or deny probation, but not
to actually increase the term. Thus, false testimony (of which
defendant has not been charged or convicted) is not a proper
aggravating factor.
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*People v. Martinez (1981) 120 Cal.App.3d 698. Defendant
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pointed a gun at two persons. He was charged with ADW
against only one of them. After conviction, upper term was
based in part on multiple victims. CA upholds this as proper
consideration of facts surrounding the offense.
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People v. Redmond (1981) 29 Cal.3d 904. Supreme Court
holds that a trial court’s conclusion that a defendant has
committed perjury may be considered in fixing punishment.
Here, it was used to support the upper term. The opinion does
not discuss the issue of whether such a factor could be appropriate on the question of probation but not on the question of
aggravation. (But see In re Perez (1978) 84 Cal.App.3d 168,
summarized above.) (See People v. Howard (1993) 17
Cal.App.4th 999, summarized below, regarding the need for
express findings on each element of perjury.)
People v. Kellett (1982) 134 Cal.App.3d 949. CA upholds an
upper term that was based in part on the fact that defendant
had been arrested for a similar offense only four months before
the present offense. CA notes arrests can be considered if
factually supported, and that trial counsel had conceded that
defendant had a similar case pending. (CA does not discuss how
that demonstrates the other charges were true.)
People v. Myers (1984) 157 Cal.App.3d 1162. Defendant agreed
to a plea bargain that provided that three priors would not be
filed against him, but that(pursuant to a HARVEY waiver) the
priors could be considered at sentencing. Based on the priors,
the trial court concluded defendant was ineligible for probation
except in unusual circumstances, per PC1203(e)(4). Finding this
not an unusual case, probation was denied. The CA concludes
that a HARVEY waiver is not an adequate substitute for the
normal “plead and prove” requirement when priors are to be
used to render the defendant ineligible for probation, at least in
the absence of full TAHL-YURKO advisements that include
probation ineligibility as a direct consequence of the HARVEY
waiver.
People v. Brewster (1986) 184 Cal.App.3d 921. Court imposed
upper term on basis of defendant’s earlier case in which he was
tried but never convicted for murder because the seized gun
had been suppressed. CA in approving the use of suppressed
evidence at sentencing never addresses question of propriety of
using presenty sentencing to prove the earlier case and use it
here.
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People v. Howard (1993) 17 Cal.App.4th 999. Victim testified
defendant picked her up while hitchhiking and then forced her
to participate in sexual acts. Defendant claimed consensual sex.
Trial court imposed aggravated term, in part because the jury
necessarily found that defendant had committed perjury. CA
concludes per Dunnigan that a trial court must make specific
findings on each element of perjury (willful statement, under
oath, material, knowingly false) before using perjury to
aggravate. CA stresses the danger that if perjury is used to
freely to aggravate every time a defendant testifies and loses,
there is a danger of chilling the right to present a defense. CA
also notes that a testifying defendant could be confused,
mistaken, of have a faulty recollection, or could testify truthfully
about lack of capacity, insanity, duress or self-defense but fail
to persuade the jury that liability should be excused. Here, the
findings were inadequate, but CA finds the error harmless
beyond a reasonable doubt because this is a situation where
either defendant or the victim must have been lying, and the
verdict shows the jury found defendant was the liar.
9.

Aggravating Principal Count By Reliance On Facts Of
Other Counts

*People v. Wright (1980) 107 Cal.App.3d 372. Multiple victims HEARING
as aggravating factor is held improper where based on two GRANTED.
counts, not transactionally related, with single victim in each SUPREME
count.
COURT
OPINION AT 30 Cal.3d 705, “AGREES” WITH THIS
HOLDING. (SEE People v. Ford (1981) 30 Cal.3d 209, 215216 FOR THE IMPACT OF SUCH AN “AGREEMENT”. BUT
SEE ALSO People v. Blade (1991) 229 Cal.App.3d 1541,
1545-1547.)
People v. Bejarano (1981) 114 Cal.App.3d 693. Reiterating
LAWSON, CA holds that it was improper to base the upper term
on multiple victims where defendant was convicted of multiple
counts (and given CS terms) with a single victim for each count.
CA stresses that Rule 421(a)(4) refers to the “crime”, not
“crimes”, at issue.
*People v. Johnson (1982) 130 Cal.App.3d 553. CA agrees it
would be error to aggravate one count by reliance on the facts
of another count, not transactionally related, (for which there
was a consecutive sentence) but CA finds that the entire
context here makes it clear that is not what happened.
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People v. Coulter (1983) 145 Cal.App.3d 489. Defendant was
sentenced to CS terms for 2 unrelated burglaries. Count I
consisted of the theft of a vehicle from one victim and the theft
of a wallet belonging to a second victim from the glove
compartment of the vehicle. The upper term was imposed on
that count based in part on multiple victims. CA discusses the
“transactionally related” line of cases, and concludes Counts I
and II were not related. CA also rejects the contention of
multiple victims on Count I per WRIGHT, since a single
burglary is not made worse because property belongs to more
than one person. But the error is harmless in light of many
other proper factors.
People v. Clark (1990) 50 Cal.3d 583. SC upholds upper term
for PC 664/187, based in part on premeditation and planning.
The crime was based on defendant having set fire to V’s home.
Although the jury may have determined that defendant did not
premeditate the murder of the V, there was ample evidence that
he did premeditate with regard to the arson. Since the planned
arson escalated into the PC 664/187, the planning of the arson
was properly consider in imposing the upper term for the PC
664/187.
10. Counts Stayed Per Penal Code Section 654
*People v. Ramirez (1981) 121 Cal.App.3d 188. CA upholds
upper term, holding it was proper to consider facts of counts
stayed per PC 654 in finding aggravation. (Though not
discussed, the stayed counts were transactionally related.)
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People v. Young (1983) 146 Cal.App.3d 729. Defendant was
convicted of several counts, including PC 245(b), PC 148, and
PC 69. The latter 2 were stayed per PC 654. As to the PC 245(b),
the upper term was imposed for 5 reasons, one of which was
the attempt to avoid arrest at all costs. Defendant contends that
use of this factor constitutes multiple punishment since it is
based on the counts that were stayed. The CA finds no multiple
punishment, noting that this factor would be proper if the PC
69 and PC 148 had never been charged, so defendant should be
no better off for having been convicted. This is not multiple
punishment; it is merely a consideration of circumstances
surrounding the principal count.
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E.

Propriety Of Reasons For Denial Of Probation
People v. Fick (1980) 107 Cal.App.3d 892. CA holds trial court
erred in denying probation based, in part, on prior marijuana
convictions over two years old. H and S 11361.5 and 11361.7
prevent utilization of such a factor.
People v. Fowler (1980) 109 Cal.App.3d 557. Rejecting
contention that trial court denied probation improperly because
of defendant’s insistence on a jury trial, CA concludes that
court merely considered defendant’s refusal to acknowledge
guilt, despite overwhelming evidence, as an indication of lack of
remorse. CA finds this appropriate under rule 4l4(d)(9) (whether
defendant is remorseful).
*People v. Peart (1981) 116 Cal.App.3d 460. Defendant pled
to 5 counts of forgery. He was sentenced to a 3-year upper
term plus 4 CS terms of 8 months each. CA rejects
defendant’s contentions re: impropriety of sentence choice,
concluding that the true essence of his claims is that prison
is never appropriate for forgery. CA responds to that claim
with, “That is not the law. The trial judge did his duty,
violated no rights of defendant, and committed no error.” CA
also rejects a cruel and unusual punishment contention.
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People v. Lutes (1981) 117 Cal.App.3d 830. While remanding for
the failure to state reasons for imprisonment as a sentence
choice, CA notes in footnote 2, that the fact that defendant had
been found to be an unamenable MDSO, could serve as a basis
for denial of probation, if articulated as such.
People v. Axtell (1981) 118 Cal.App.3d 246. Thoroughly
discussing the proper factors to consider in granting or denying
probation, CA finds no abuse of discretion in denying probation
here and no impropriety in the trial court expressly considering
the fact that the victims desired a maximum sentence. Such
victim input is appropriate and the record here demonstrates
that the trial court carefully considered all factors pro and con
and was not improperly swayed by emotions.
People v. Lock (1981) 30 Cal.3d 454. Although the defendant
seemed to be an excellent candidate for probation or MDSO
treatment, the trial court committed him to prison, because, “. .
. it’s about time teachers quit doing these things to the kids in
our schools.” Reversing for the lack of reason for denying an
MDSO commitment, the court notes in fn.5 that the trial court
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apparently violated the principle of individualized sentencing.
While defendant’s status as a teacher, and the vulnerability of
the victims, were relevant factors, it was improper to deny
probation without even considering other relevant facts.
*People v. Lopez (1982) 127 Cal.App.3d 796. Defendant was
convicted in separate proceedings of two separate assaults
committed while he was a jail inmate, and he was sentenced
on separate days with probation denied in each case. As to
the first case, CA finds an adequate statement of reasons
where the court said it read and considered the probation
report (which noted ineligibility for probation) and that
probation was inappropriate even if he was eligible because of
his long record. As to the 2d case, CA finds a sufficient
statement where the court said it did not believe defendant
was legally entitled to probation “upon the facts.” CA adds
that if there was any error, it was harmless per BLESSING.

REHEARIN
G
GRANTED;
SUBSEQUE
NT OPINION
NOT
PUBLISHED

People v. Martinez (1982) 135 Cal.App.3d 819. Defendant was
convicted of 3 sex offenses against 2 separate victims. Probation
was denied based in part on the fact of multiple victims.
Defendant contends this was error since no count had more
than one victim. CA finds no error, stressing that the issue here
is suitability for probation, rather than whether a particular
count should result in an upper term.
People v. Groody (1983) 140 Cal.App.3d 355. A youthful burglar
was committed to CYA but was rejected because of
overcrowding and because of his extensive criminal history. The
trial court then concluded it was without power to grant
probation and committed him to prison. CA notes that
probation was prohibited except in unusual circumstances, and
that none of the Rule 416 factors favored defendant, but the CA
holds that those factors are not exclusive and the unavailability
of the institution (CYA) deemed most appropriate by the trial
court based at least in part on overcrowding, was a factor that
could justify an unusual case finding.
*People v. Dixon (1983) 143 Cal.App.3d 721. Defendant pled
to an offense for which probation was prohibited except in
unusual circumstances. The probation report noted that fact
and did not discuss any of the Rule 416 factors affecting
probation in unusual cases. Noting that at least 3 of the Rule
416 factors were relevant to the present case, the CA holds
that it was improper for the probation officer to recommend
prison without discussing the Rule 416 factors. CA applies a
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WATSON test and concludes the error was not harmless
since the CA cannot tell what the recommendation would
have been if the factors has been discussed. The CA remands
for a new probation report, which should include a PC 1203h
psychological evaluation.
People v. Marquez (1983) 143 Cal.App.3d 797. Probation was
denied in a case where probation was prohibited except in
unusual circumstances. The trial court had acknowledged that
the defendant was young, had never been on probation before,
had never been in jail longer than 10 days before, had strong
family ties, and would do well on probation, but the court did
not consider these factors to constitute unusual circumstances
and committed the defendant to CYA. CA notes that the trial
court was apparently unaware of Rule 416, which expressly
makes such facts the type of acts to consider in determining
whether unusual circumstances justify probation. The CA concludes the trial court was either misinformed or misunderstood
its power, so that a remand for resentencing is necessary.
People v. Lucero (1984) 154 Cal.App.3d 245. Defendant was
convicted of lewd acts and incest with his daughter, age 16,
after a 12 year sexual relationship came to light. He carried a
gun and threatened suicide at the time of his arrest. He and his
wife both expressed feelings of blame on the daughter’s part
and the daughter also became suicidal. Defendant was
sentenced to prison. CA affirmed, holding that the pleading
requirements of PC 1203.066(a)(9) were met by the allegation of
incest identifying the victim as defendant’s daughter. This is
enough to allege a position of special trust, without any need to
allege the daughter in fact trusted him. CA also found no abuse
of discretion in the trial court’s refusal to utilize the exception
allowing probation (subd.(c)). The exception does not apply
unless the trial court is convinced that each factor is fully
satisfied. Here, there was evidence to support the conclusion
that there was still a threat of physical harm to the daughter.
Also, the finding of no available local treatment program was
supported since the contemplated treatment program should be
a formalized program for treating molestation within the family,
not merely occasional visits to a doctor’s office.
People v. Langevin (1984) 155 Cal.App.3d 520. Defendant was
convicted of manslaughter with use of a deadly weapon,
precluding
probation
absent
a
finding
of
unusual
circumstances. The court rejected defendant’s Viet Nam service
as such an unusual circumstance and then imposed a mid65

term prison sentence without stating reasons for rejecting
probation. CA affirms, distinguishing ARCEO. Where a norm
has been established (such as mandatory prison) and a court is
required to justify a departure from the norm (such as finding
unusual circumstances), if a court sentences in accordance
with the norm, all that must appear on the record is that the
court was aware of its discretion. Such awareness was shown
here.
People v. Moreno (1984) 158 Cal.App.3d 109. The trial court
sentenced defendant to prison, expressly stating that it was
denying probation because defendant was convicted of burglary
of a dwelling house. Noting that PC 462(a) makes defendant
ineligible for probation except in unusual circumstances, and
that PC 1203.06(a)(1)(vi) would disallow probation altogether if a
gun had been used, and that Rule 414(a) recognizes as a factor
affecting the decision to grant or deny probation “Statutory
provisions authorizing, limiting or prohibiting the grant of
probation”, the CA concludes this was an adequate statement of
reasons for denying probation.
People v. Delson (1984) 161 Cal.App.3d 56. Defendant was
convicted of 4 counts of forgery and 3 counts of grand theft,
involving watches worth $9000 and $5500 (never recovered),
and a car. The probation report recommended probation, but
the judge chose prison because defendant showed no appreciation of wrongdoing and felt this was a civil matter, not a
criminal matter. The court did order a PC 1170, subd. (d) report
that also recommended probation, but the court rejected it in a
minute order without holding a hearing. The CA holds that an
1170 (d) report derives from former section 1168 and that the
lack of a required hearing carries over. The CA even notes that
there is no requirement that the defendant be supplied with a
copy of the report. CA also holds that the continued denial of
probation here was not an abuse of discretion.
People v. Gopal (1985) 171 Cal.App.3d 524. In denying
probation, court cited Rules of Court by number and concluded
factors against outweighed factors in favor. CA acknowledges
this would be error per ENRIGHT if probation is a sentence
choice where PC 1170(c) require reasons. But only probation
grant is such a choice; denial is not citing advisory comments to
the Rules. So no reasons required in denying probation.
People v. Franco (1986) 181 Cal.App.3d 342. Defendant was
convicted of PC 288(a) and was denied probation. The case had,
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on earlier appeal, been remanded for sentencing reconsideration
because the trial court erroneously believed defendant was
ineligible for probation under PC 1203.066. Probation officer
recommended prison, doctors probation, and court again denied
probation due to seriousness and length of offenses, harm
suffered by victim, circumstances of crime, and possibility of
harm to others. Defendant had only been convicted of one
count; others were dismissed pursuant to bargain. CA holds
HARVEY bars consideration of dismissed counts unless
transactionally related or unless defendant had no reasonable
expectation dismissed counts would not be considered. Since
PC 288.1 and 1203.066(c) require a mental report in these
cases, defendant must know totality of his activities would be
considered in evaluating him for probation. Neither defendants
nor court should be limited in what they can consider and look
only at facts of the admitted offense. So the HARVEY rule has
no application here and court properly looked to the dismissal
and uncharged offenses.
People v. Manners (1986) 180 Cal.App.3d 826. Defendant adied
and abetted a child molestation. She was denied probation with
the court citing PC 1203.066 because the principal occupied a
position of trust and hence was ineligible under PC
1203.066(a)(9). Comparing PC 1203.055 with PC 12022.5,
12022.3, and 288a(c), CA looks to legislative intent to see if
legislature wanted personal action or just derivative liability. CA
concludes statute reaches derivative liability. However, in this
case defendant also qualified for the otherwise ineligible
probation as a household member (PC 1203.066(c)) and since
court was unaware of this, remand is necessary.
People v. McNiece (1986) 181 Cal.App.3d 1048. In a drunk
driving case, court denied probation and sentenced defendant
to prison. CA holds trial court, in making choice, acted
improperly. Court must state factors supporting denial. Here
court cited victim vulnerability and nature of the crime. Victims
of drunk drivers are all vulnerable and hence none are
particularly vulnerable, following BLOOM. Here trial court
distinguished BLOOM because victim had little opportunity to
evade defendant. CA holds this is not enough to distinguish
BLOOM. As to nature of the crime and injury to the victim, all
vehicular manslaughters involve death. Here, defendant’s
conduct was no more reprehensible than intoxication. Since the
legislature does not prohibit probation for drunk drivers, court
must adequately weigh all factors in support of, and against
probation. Here it failed to do so, so remand is required.
67

People v. Lathrop (1986) 181 Cal.App.3d 1217. Defendant was
convicted of eight sex counts against a child with a finding of
special trust (PC 1203.066(a)). Because of a PC 654 problem,
court struck the oral cop. counts and entered conviction as on
the lewd and laciviousness counts and put defendant on
probation. CA reverses because although 288 and 288a carry
same prison term, only 288a triggers the no probation rule of
1203.066 and hence is the “more severely punishable offense.”
Trial court cannot alter result of mandating prison by modifying
verdict or any other means. PC 1385 also cannot be applied
because of the bar in 1203.066(a).
People v. Johnson (1988) 205 Cal.App.3d 755. In choosing midterm rather than lower term for defendant with no record, judge
referred to fact he was not a citizen, so it was a privilege to be
here andand he abused that privilege. CA remands for
resentencing, noting that alienage is an appropriate factor to
consider in deciding on probation (for example, if community
ties are tenuous), but is not an appropriate factor on which to
base the length of the term. CA does find proper consideration
of fact that defendant was big time dealer since that was
supported by the amount of drugs seized, not just by police
hearsay.
People v. Slater (1989) 215 Cal.App.3d 872. Defendant who got
prison even though he thought he had good chance at
probation complains that probation officer erroneously failed to
include 11 favorable letters in his report. CA notes Rule
419(a)(7) re: including collateral information such as written
statements, but CA finds no requirement of including the
originals. Here, probation report summarized the letters and CA
finds that is enough. CA notes defendant can present such
letters in his statement in mitigation, and he did submit his
own statement in support of probation here, countering any
shortcomings in the probation report that he perceived. CA also
sees no harm from probation officer’s reference to the more
serious original charge, since court had seen the pleadings and
was already aware of it.
People v. Golliver (1990) 219 Cal.App.3d 1612. In denying
probation and sentencing defendant to the middle term for
involuntary manslaughter, trial court stated reasons as being
the seriousness of the offense and defendant’s significant prior
record. CA agrees that the simple fact that the victim died
would not support the first reason as it is inherent in the crime,
but CA finds additional facts here to support the reason.
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Defendant had physically fought with the female victim before
running over her with his car. (The latter was accidental
according to defendant and he did not even realize it had happened.) Also, defendant deliberately abandoned the victim in the
middle of the night in a remote location. As for significant prior
record, CA finds that also supported in defendant’s prior
conviction for attempted robbery and resisting arrest, followed
by grand theft less than a year later, followed by the present
crime 7 months after release from parole on the first crime.
People v. Jones (1990) 224 Cal.App.3d 1309. The trial court
initially suspended imposition of sentence and placed defendant
on probation. A few months later defendant admitted
committing a new misdemeanor, but the court decided to
continue her on probation. Within a year, defendant admitted
three new violations of probation and was then given a midterm
prison sentence. CA rejects SLAUGHTER and holds per
JACKSON and PENNINGTON that after a revocation of
probation, where imposition of sentence had previously been
suspended, it is still necessary to state reasons for choosing
prison rather than continued probation. However, CA also finds
that the trial court did state adequate reasons here when it
explained that defendant’s prior conduct demonstrated her
inability to conform to the conditions of probation after being
given several chances. In explaining its reasons for refusing to
extend probation, the court provided a sufficient explanation for
choosing to impose a prison sentence.
People v. Cotton (1991) 230 Cal.App.3d 1072. CA follows JACKSON/HAWTHORNE line and holds that after revocation of
probation, trial court must state reasons for choosing prison
rather than reinstatement on probation. Here, the record does
reflect that the trial court knew it had discretion to reinstate on
probation and modify conditions, but no reasons for choosing
prison were expressed and the only reason that is apparent is
the statement that the defendant failed to exert sufficient effort
to get enrolled in a drug program prior to sentencing. Since
defendant was incarcerated and without funds, it would not
have been proper to use his inability to contact a drug program
as a reason for committing him to prison. Thus, a remand is
necessary.
F.

Propriety Of Reasons For Denial Of MDSO Commitment
People v. Lock (1981) 30 Cal.3d 454. The Supreme Court after
holding that the decision to commit or not to commit a
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defendant as an MDSO is a sentence choice for which reasons
must be stated, holds that reasons that were given for denying
probation and imposing the upper term should not be considered and even if they are, they do not suffice here since they
do not deal with whether the defendant could have benefited
from treatment.
People v. Eubank (1982) 137 Cal.App.3d 339. Defendant was
convicted of sex offenses and found to be an MDSO who could
benefit from treatment, but was sent to prison anyway. CA
affirms, finding no abuse of discretion. The trial court has wide
discretion but must state adequate reasons. The court did so
here, explaining its choice was due to the fact that defendant
had a long history of sex offenses against children and had
undergone multiple prior hospital commitments which had led
to repeated failures. Defendant still posed a distinct danger to
society, justifying the added security of a prison commitment
rather than a hospital commitment.
II.

SELECTION OF THE PRINCIPAL TERM
Note: The principal term is the base term plus enhancements
attached to it. It is, in most instances, the term which is the
longest available of all the counts.
People v. Williamson (1979) 90 Cal.App.3d 164. CA holds that a
12022.5 PC enhancement added to the term selected as the
principal term is part of the principal term, rather than being
an enhancement added after the calculation of the principal
and subordinate terms.
People v. Jackson (1979) 91 Cal.App.3d 767. Defendant was
sentenced CS for escape and burglary, with the escape used as
the principal term. Defendant contended that, since the escape
was (by mandatory statute) required to be sentenced CS, it
could not be the principal term but could only be CS to the
principal term. CA rejects this and finds that, since it carried
the longer term, the escape was the proper principal term.
People v. Carter (1980) 104 Cal.App.3d 370. Defendant escaped
while serving term for 211. He pled to the escape and admitted
a separate prior 487. Trial court imposed principal term on 211,
plus one-third of the mid-term for the CS escape, plus one year
for the prior 487. Rejecting argument that court could not
enhance a nonviolent subordinate term, CA holds the prior was
not an improper enhancement of the escape term, but just part
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of the aggregate term which consists of the principal term plus
subordinate terms plus any priors.
*People v. Silver (1981) 121 Cal.App.3d 533. Defendant was
given the upper term on each of two counts that were to run
concurrently, with one stayed per PC 654. CA holds this was
proper, since a concurrent term is not a subordinate term.
Only consecutive terms are considered subordinate terms.

OPINION
AFTER
REHEARING; THEN
ORDERED
UNPUBLISH
ED

People v. Bustamante (1981) 30 Cal.3d 88. After ordering a
limited remand which could result in the reversal of the
principal count of a multi-count case, the Supreme Court
comments in footnote l2 that, in the event of a reversal of the
principal count, the trial court must select the next most
serious count to compute a new principal term. Also, the Court
notes that whenever an appellate court reverses a conviction for
the principal term, the trial court retains jurisdiction over the
entire cause as needed to make the necessary modifications in
the sentence. (QUERY-Does this imply that the trial court would
not retain jurisdiction over all counts in other situations? For
example, if an enhancement is thrown out on appeal, can the
trial court change a concurrent count to consecutive?)
People v. McCart (1982) 32 Cal.3d 338. In Fn. 7,the court
notes that when a defendant serving a sentence from one case
is subsequently resentenced on a new case (so that a combined
sentence results), the designation of the principal term can
change, but prior CC counts cannot be made CS.
People v. Chagolla (1983) 144 Cal.App.3d 422. Defendant was
convicted of PC 246 and PC 245 with GBI. At his sentencing,
the court made the PC 246 the principal count and enhanced it
with the GBI finding. After the notice of appeal was filed, the
court discovered its error and resentenced defendant with the
PC 245 as the principal term, enhancing it with the GBI. The
CA holds the original sentence was unauthorized, since the GBI
was attached to the wrong count. Thus, the court had the
power to correct the error even while the appeal was pending.
CA distinguishes CANDELARIO and finds no implied dismissal
of he GBI, at the first sentencing, in the failure to impose it on
the PC 245 count. There was obviously no intent to dismiss and
CANDELARIO does not apply to enhancements that require
reasons for dismissal.
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People v. Belmontes (1983) 34 Cal.3d 335. Thoroughly
analyzing PC 667.6, subd. (c), the Supreme Court holds that
when there are sex and non-sex offenses combined, the court
has discretion to use a sex offense as the principal term and
give 1/3 CS for the non-sex offenses, or to use the longest nonsex offense as a principal term and give full CS terms for sex
offenses.
People v. Bozeman (1984) 152 Cal.App.3d 504. Defendant was
sentenced in case A to a three year upper term plus one year for
a prior. He then pled in case B for an agreed limit on the
combined term of six years, eight months. To achieve this, the
judge in case B imposed a 4 year upper term plus an 8 month
CS term on two case B counts, then changed case A to 8
months CS term (one-third of the middle term) plus one year for
the prior, for a total of six years, four months. The CA notes the
normal rule that a lawfully imposed sentence cannot be
modified once execution of the sentence has begun. However,
PC 1170.1, subd (a) provides an exception which requires the
longest term to be the principal term. The CA concludes this
makes sense and is necessary to achieve the goals of
determinate sentencing. Thus, the CA approves of the
sentencing here.
People v. Scott (1993) 17 Cal.App.4th 1383. Defendant was
sentenced to a 6 year term (5 year upper term for robbery and 1
year (1/3 of the mid-term) for auto theft). While still in county
jail awaiting transfer to prison, he escaped by force and then
stole another car. After he was apprehended and convicted of
escape by force and the new auto theft, the trial court imposed
a 6 year upper term for the escape and ran all other counts CS,
imposing 1/3 of the mid-term for each. On People’s appeal, CA
concludes that the 1985 amendment to PC 4532 not only
abrogated Jones, but also Jackson. Thus, when sentencing a
defendant for escape from jail by force after felony conviction,
plus other uncompleted terms for counts which occurred before
or after the escape, the escape count must be put aside while
another principal term is selected and other CS subordinate
terms are given 1/3 of the mid term. Then, the escape count
becomes a second full principal term (lower, middle, or upper),
which must be fully CS to the rest of the term.
III.

SELECTION OF THE BASE TERM (Aggravation and Mitigation)
Note: The determination of whether the base term should be
upper, middle, or lower is one of the key determinations of the
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sentencing judge. A great deal of litigation concerns the
propriety of the choice of factors placed in the balancing scheme
to make this determination. Cases are organized under the particular factor they address.
A.

General Principles
1.

Procedures

People v. Nelson (1978) 85 Cal.App.3d 99. CA finds no due
process or equal protection problems in use of a preponderance
standard for upper term findings. Good concurrence notes
possible problems with such a standard, but concurs as to the
specific factual context of this case.
People v. Thomas (1979) 87 Cal.App.3d 1014. CA holds that the
facts adduced at trial, the probation report, and/or any
statements in aggravation adequately provide notice of potential
bases for upper term. Rule 421 factors are not
unconstitutionally vague and such factors do not require the
specificity of a statute. Purpose of imprisonment stated in PC
1170.2(b) is not the only reason justifying imprisonment. CA
also agrees with NELSON that preponderance standard for
upper term factors is valid.
People v. Betterton (1979) 93 Cal.App.3d 406. Following
NELSON, CA finds no denial of due process in procedures
which allow upper term based on facts for which defendant gets
no jury trial or right of confrontation, short notice, and facts not
proved beyond a reasonable doubt. Also, CA specifically finds
no problem in fact that determination of factors may be based
on hearsay in the probation report.
People v. Pinon (1979) 96 Cal.App.3d 904. CA makes it clear
that the filing of a statement in aggravation is not necessary in
order for the court to impose an upper term. Sole reliance on
the probation report is permissible.
People v. Franklin (1980) 102 Cal.App.3d 250. In context of
adult commitment to CYA, CA holds that judgment as to
maximum length of commitment should not include an extra
year for parole. Court should only set term itself and CYA can
then add appropriate period of parole supervision.
People v. White (1981) 117 Cal.App.3d 270. CA notes that a
sentencing court need not indicate reasons for rejecting a
mitigating factor and, unless the record affirmatively indicates
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otherwise, all proper criteria will be deemed to have been
considered. Imposition of the upper term in the face of
mitigating factors allows a presumption that mitigating factors
were considered but found to be outweighed by aggravating
factors.
People v. Moreno (1982) 128 Cal.App.3d 103. In a case
otherwise dealing with use of an element to enhance, CA, in
language useful in this area, notes that the essence of
aggravation relates to the effect of a particular fact in making
the offense distinctively worse than the ordinary.
People v. McKinzie (1982) 134 Cap.App.3d 1016. Defendant was
placed on probation, but although the court made no findings
in aggravation or mitigation it nevertheless stated that if it had
committed defendant to prison it owuld have done so for the
upper term. Per Rule 433(b), CA holds that findings in
aggravation and mitigation should have been made, but no term
should have been selected. CA discusses the purpose of the
rule. Noting that the trial judge was retired and may not be
available, and that the term of probation is 2/3 complete, CA
strikes the upper term reference but does not remand.
People v. Mendonsa (1982) 137 Cal.App.3d 888. Trial court
imposed the upper term after finding several aggravating factors
and concluding that they outweigh any mitigating factors in the
case. CA finds no error in the failure to specify exactly which
mitigating factors, if any, were found. CA notes that a court
need not indicate reasons for rejecting mitigating factors and
that there is a presumption that relevant factors were
considered.
People v. Swanson (1983) 140 Cal.App.3d 571. Defendant pled
to attempted grand theft. The judge started to impose a middle
term, then apparently realized the sentence would be cut in half
because it was an attempt. The judge then imposed the upper
term, stating adequate reasons to support it. The CA notes
ambiguity as to whether the upper term was imposed solely to
achieve the result the judge wanted. CA uses good language
re:need to apply the sentencing rule and accept the result, not
decide the result and reason backward to justify it. In light of
the ambiguity, CA remands. (But see People v. Calderon (1993)
20 Cal.App.4th 82, below.)
People v. Evans (1983) 141 Cal.App.3d 1019. Co-D’s each pled
to a single count and each complains about the imposition of
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the upper term. CA rejects the contention that the probation
report contained unsupported conjecture. The CA notes that no
objection to the contents was made below, so any error was
waived. The CA also notes that, although the report was filed
only 5 days before sentencing instead of the required 9, there
was an express waiver of the untimely filing below. The CA also
holds it was proper to consider the contents of the codefendant’s file, since it contained material relevant to the 1st
defendant’s role in that crime.
People v. Gunn (1983) 143 Cal.App.3d 887. Defendant was
convicted after a 10 day jury trial and was placed on probation.
He contends the court erred in failing to make findings as to
factors in aggravation or mitigation, in case of a later revocation
of probation. Noting such findings are required by Rule 433(b),
CA remands with directions to make the required findings. CA
distinguishes McKINZIE, which found similar error not worth a
remand, because here there had been a 10 day jury trial, while
McKINZIE was convicted after submission on a 28 page
preliminary exam transcript, making it easier in McKINZIE to
make the necessary findings in the future, if required.
People v. Myers (1983) 148 Cal.App.3d 699. After finding
aggravating
circumstances
outweighed
mitigating
circumstances, court indicated a belief that this meant that the
upper term had to be imposed. The CA remands for resentencing after concluding, per PC 1170(b), and Rule 439, that
the trial court retains discretion to impose the middle term
regardless of whether aggravation out weighs mitigation.
People v. Brady (1984) 162 Cal.App.3d 1. CA holds that even in
cases where defendant is statutorily ineligible for probation,
court should order a POR to obtain information on aggravating
and mitigating factors and other areas affecting the choice of
sentence.
People v. Harvey (1984) 163 Cal.App.3d 90. CA holds where a
given fact can be used either as an enhancement or as an
aggravating factor, rule 441 gives preference to use as upper
term with enhancement to be stricken.
People v. Thornton (1985) 167 Cal.App.3d 72. In a prior appeal,
CA had remanded for resentencing due to reliance on an
improper aggravating factor. On remand, the judge imposed the
upper term without stating reasons and then stayed 1 year of it
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in the interest of justice. CA holds that staying 1 year was
unauthorized. The court must choose 1 of the 3 base terms.
People v. McNiece (1986) 181 Cal.App.3d 1048. In a drunk
driving case, court denied probation and sentenced defendant
to prison for the middle term after finding that aggravation and
mitigation balanced each other and neither outweighed the
other. After holding the applicable aggravating factors
iaapropriate CA remands because once these aggravating
factors are discounted, only mitigating ones are left and hence
the lower term might be more appropriate,
People v. Hunter (1986) 184 Cal.App.3d 1531. Defendant was
sentenced to full CS upper terms on several violent sex offenses
and to CC upper terms on counts of statutory rape on 2 of the
Vs. The statutory rapes were based on the same acts that
constituted PC 667.6 counts. CA holds that the failure to state
reasons for the upper terms on the 2 CC counts was error, and
to simply rely on the reasons for upper terms for the closely
related PC 667.6 counts would violate the letter and spirit of the
rules. CA also finds error in failing to stay the 2 stat rape
counts per PC 654, which applies even when CC terms are
imposed. CA also finds separate BELMONTES error in this
resentencing that occurred after a prior remand per
BELMONTES. Tho trial court made it clear it wanted to impose
maximum permissible term, CA still remands again because the
court paid so litle attention to the directions on the 1st remand.
*People v. Durham (1987) 191 Cal.App.3d 368. Defendant
pled to drug offenses and was placed on probation with judge
stating there was no evidence she did anything with the
drugs she obtained other than use them herself. After several
violations, probation was revoked by a different judge who
committed defendant to prison for the upper term, finding no
factors in mitigation. Defendant claims the 2d judge was
obliged to consider the findings made by the 1st judge. CA
holds such findings are required only when probation is
granted after a TRIAL, giving the judge a better perspective
than the probation report available to later judges. Although
GOLDBERG held findings that have been made should be
considered even when they were not required, CA disagrees
noting it was not at all clear here that the 1st judge was even
considering mitigation, as opposed to reasons for probation.
CA also finds it a burden to require later judge to get RT of
earlier sentencing. CA finds no error in the present
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sentencing.
People v. Jackson (1987) 196 Cal.App.3d 380. The trial court
gave 2 reasons for upper term, one of which was defendant’s
prior prison terms, 1 of which had been used in aggravation. CA
finds dual use and prejudice since this was 1 of only 2 reasons
cited in aggravation, and was mentioned several times by the
judge. CA also notes that the court found that mitigation did
not outweigh aggravation, but that is not sufficient to show a
finding that aggravation outweighed mitigation. The statement
left open the possibility they were equally balanced.
People v. Searle (1989) 213 Cal.App.3d 1091. CA finds error in
relying on facts of 1 drug sale to support upper term on
transactionally unrelated sale 3 months later in a different
location. As for 1 factor that was cited twice to support the
upper term, as it was supported by 2 separate acts, CA finds
that even if it was error to cite 1 factor twice, there could be no
harm since court could have cited it once but given it more
weight. CA finds all errors here harmless as ample valid factors
supported upper term.
People v. Slater (1989) 215 Cal.App.3d 872. Defendant who got
prison even though he thought he had good chance at
probation complains that probation officer erroneously failed to
include 11 favorable letters in his report. CA notes Rule
419(a)(7) re: including collateral information such as written
statements, but CA finds no requirement of including the
originals. Here, probation report summarized the letters and CA
finds that is enough. CA notes defendant can present such
letters in his statement in mitigation, and he did submit his
own statement in support of probation here, countering any
shortcomings in the probation report that he perceived. CA also
sees no harm from probation officer’s reference to the more
serious original charge, since court had seen the pleadings and
was already aware of it.
People v. Kirkpatrick (1991) 1 Cal.App.4th 538. The trial court
imposed a middle term, making it clear that it would have found
aggravation outweighed mitigation and imposed the upper term
except for the fact that the defendant had been awarded the
Silver Star for service in Viet Nam. Later in that day’s
proceedings, during a discussion of bail pending appeal, the
prosecutor notified the court that the defendant had not
received the Silver Star. The matter was put over for more than
two weeks, at which time the court vacated the original
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sentence and imposed an upper term. CA holds that this was
intrinsic fraud, not extrinsic, because the prosecutor possessed
the necessary information at the outset and should have
brought it to the court’s attention sooner. The sentence could
have been modified if the court had acted as soon as it learned
of the mistaken information, because the sentence had not been
entered on the minutes. But it had been so entered by the time
of the amended sentencing, and by then the court had lost
jurisdiction to modify the term. Also, the original judgment was
entered and final, and the defendant filed a notice of appeal that
day, which is another basis for finding the trial court divested of
jurisdiction.
People v. Keeton (1992) 10 Cal.App.4th 1125. Defendant was
sentenced to the lower term for transportation of
methamphetamine, plus a three year mid term per PC 12022,
subd. (c) for being armed with a firearm during the commission
of a drug crime. CA holds that the fact the lower term was
imposed on the substantive count does not mean it must also
be imposed on the enhancement. Here, there were
circumstances directly relating to the arming that militated
against the lower term - the gun was available in the cab of
defendant’s truck, it was loaded and a round was chambered,
and when police approached she took the duffel bag holding the
gun with her toward the restroom. The mitigating factors
justifying the lower term on the substantive count did not
mandate further leniency on the enhancement.
People v. Calderon (1993) 20 Cal.App.4th 82. In an earlier
appeal, CA ordered 1 of many counts dismissed as it was an
LIO of another count. On remand, the trial court lifted a stay on
another count to end up with the same total sentence as the
first time. (The stay was not per PC 654, but CA never discusses
what authority the court had for the stay.) CA rejects Swanson
and finds no problem with the judge stating he wanted to
impose the same sentence because he still believed it was
appropriate for the crimes. CA sees nothing wrong with
determining an appropriate sentence and reasoning backwards
to justify it. CA also sees no punishment for a successful
appeal, since the final sentence did not exceed the earlier
sentence.
People v. Scott (1994) 9 Cal.4th 331. SC holds per Welch that
most errors in discretionary sentencing choices are waived in
the absence of objection. (Fn 15 lists many sentencing
situations in which the waiver rule has previously been
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applied.) Thus, the waiver rule now applies where a trial court
double-counted a factor, misweighed factors, or failed to state
sufficient reasons or any reasons. SC notes the exception for
unauthorized sentences (which may be corrected any time) is
very narrow, applying only where the sentence could not
lawfully be imposed in the particular case under any
circumstances. That exception does not apply when the
sentence is lawful, but imposed in a procedurally or factually
flawed manner. Thus, where CS terms or an upper term could
be imposed, error in imposing it is waived by a failure to object.
But SC applies this expanded waiver rule prospectively only,
since courts and counsel have generally assumed such a waiver
rule did not apply to sentencing errors. To make the waiver rule
effective in the future, trial courts should clearly apprise the
parties of the sentence the court intends to impose and the
reasons supporting any discretionary sentence choices, before
objections are made. DISSENT notes that this will create more
work for trial courts than will be saved for reviewing courts, and
that trial counsel will not have adequate time to respond to a
tentative sentence unless it is supplied in writing several days
before the sentencing hearing.
People v. Black (2005) 35 Cal.4th 1238. SC concludes that
Apprendi/Blakely rationale does not apply to judicial findings of
aggravating factors for upper terms or CS terms under
California’s DSL. SC thoroughly analyzes Blakely and Booker,
conceding the mandatory language of the DSL, requiring midterm unless there is aggravation, offers some support for the
claim that the mid-term should be considered the maximum
term that could be imposed under the bare jury verdict. But SC
summarily concludes the mandatory language is merely a
requirement that a decision to impose an upper term be
reasonable. SC sees the factors considered by judges as being
like traditional sentencing factors rather than crime elements
disguised as sentence factors. Most important, California trial
judges retain the kind of broad sentencing discretion that
Booker indicated was still proper, unlike the more rigid federal
sentencing provisions held improper in Booker. So SC
concludes the upper term is really the statutory maximum even
though the mid-term is the presumptive sentence. The same
rationale also leads to upholding judicial fact-finding to support
CS terms, plus the fact that imposing CS terms is clearly not a
matter of turning crime elements into sentencing factors.
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2.

Permissible Factors (See also Section I-C-2.)

People v. Cheatham (1979) 23 Cal.3d 829. Supreme Court
holds that facts in aggravation or mitigation need not be limited
to circumstances of the crime itself, but may properly include
personal background factors also, as authorized by Rules
421(b), and 423(b). PC 1170(b) allows consideration of probation reports, implying approval of use of types of material
contained in probation reports.
People v. Hubbell (1980) 108 Cal.App.3d 253. CA holds that it is
entirely appropriate, in selecting base term, for court to
consider the juvenile record of an adult defendant.
People v. McClindon (1980) 114 Cal.App.3d 336. Defendant fired
3 shots out window where boys were making noise, resulting in
one boy being hit and permanently disabled. Apparently
defendant claimed he was not firing at anybody. Jury was hung
on the 2 counts of PC 245, but convicted defendant of PC
12021. Defendant got upper term, based in part on the bodily
harm caused to the boy who was hit. Defendant argues that it is
improper to punish for both possession of the weapon and for
an offense in which the weapon is used. CA finds no problem in
aggravating the PC 12021 count on the basis of the harm done
here.
People v. Berry (1981) 117 Cal.App.3d 184. CA finds no due
process problem in basing imposition of the upper term in part
on prior juvenile adjudications.
People v. Boerner (1981) 120 Cal.App.3d 506. Defendant was
given the upper term for robbery based in part on occupying a
leadership role, which was in part based on facts outside the
record (statements of co-defendants apparently made during
their separate sentencing) to conclude defendant was the
leader. C.A. doesn’t actually decide if there was error, but
merely concludes that if there was, it was harmless in light of
other aggravation and no mitigation.
People v. Colds (1981) 125 Cal.App.3d 860. Defendant, who was
found guilty at a court trial, was given the middle term with the
judge stating that there were plenty of reasons to justify the
upper term but that the judge would impose the middle term in
recognition of the waiver of a jury trial. The People both
appealed and sought relief by writ. CA holds that the People
may seek relief either way, that a waiver of a jury trial is not a
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proper factor on which to mitigate a term, and that the resulting
sentence is unauthorized. CA reverses and remands for
resentencing.
*People v. Williams (1982) 127 Cal.App.3d 1057. The trial
court committed a young adult to CYA for the upper term,
stating adequate reasons, but also noting that the middle
term would have been selected if it had been a prison
commitment. CA affirms, noting that the trial court did
violate the letter of rule 453(a), but that other considerations
demonstrate that the trial court was right in concluding it
need not sentence in a vacuum. Considering the
rehabilitative aspect of a CYA commitment and the fact that
such a commitment is indeterminate, CA upholds
consideration of the nature of the receiving institution in
selecting the maximum period of confinement.

ORDERED
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People v. Klaess (1982) 129 Cal.App.3d 820. Defendant pled
guilty to being an accessory after the fact to two murders and
testified for the prosecution against the principal in return for
dismissal of the two murders (which included special
circumstances). She was given the upper term based on the
facts that she knew that the crimes involved great bodily harm,
that there were multiple victims, and that one of the victims
had been particularly vulnerable. CA finds these facts were
properly considered since they were transactionally related. CA
notes that an accessory to forgery is less culpable than an
accessory to murder, and it is appropriate to consider specific
acts of the principal when the accessory had knowledge of those
acts before providing aid.
*People v. Valenzuela (1982) 130 Cal.App.3d 903. Defendant,
with over a year’s worth of presentence credit (including
conduct credit) was sentenced to the middle term of three
years for one count of robbery. The trial court had indicated
that it would have considered the lower term, except that
defendant had so much credit that the lower term would
result in almost immediate release on parole. The court then
found valid factors in aggravation to balance the factors in
mitigation and pronounced the middle term. CA notes there
were sufficient reasons to justify a mid term, but that the
partial reliance on the desire for a longer sentence than credit
provisions would allow was improper and requires a remand
for resentencing. Good time credit should shorten terms, not
lengthen them.
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People v. Santana (1982) 134 Cal.App.3d 773. Defendant was
sentenced on the basis of a probation report that contained
considerable raw arrest data without supporting facts. CA finds
error in basing the upper term in part on prior arrests (rather
than convictions) that were numerous or of increasing
seriousness, but the error was harmless since other proper
factors supported the upper term.
People v. Swanson (1983) 140 Cal.App.3d 571. Defendant pled
to attempted grand theft. The judge started to impose a middle
term, then apparently realized the sentence would be cut in half
because it was an attempt. The judge then imposed the upper
term, stating adequate reasons to support it. The CA notes
ambiguity as to whether the upper term was imposed solely to
achieve the result the judge wanted. CA uses good language
re:need to apply the sentencing rule and accept the result, not
decide the result and reason backward to justify it. In light of
the ambiguity, CA remands. (But see People v. Calderon (1993)
20 Cal.App.4th 82.)
Martin v. Committee of Bar Examiners (1983) 33 Cal.3d 717.
In the context of reviewing a refusal to accept a state bar
applicant because of prior criminal charges for which he had
been tried and acquitted (but for which the BAR believed he was
guilty), the Court makes interesting comments about using a
lack of remorse against somebody. The Court points out that
the refusal to retract claims of innocence (described by the
Court as “courageous adherence to his beliefs”)in the face of a
judicial proceeding attacking the soundness of such claims can
be a sign of good character. The Court discounts the importance
of unwillingness to perform an artificial act of contrition. This
approach seems to restrict the reliance of lack of remorse as a
factor in aggravation to cases where guilt is admitted but
remorse is still lacking. (See p. 725 of the opinion.)
People v. Young (1983) 146 Cal.App.3d 729. Defendant was
convicted of several counts, including PC 245(b), PC 148, and
PC 69. The latter 2 were stayed per PC 654. As to the PC 245(b),
the upper term was imposed for 5 reasons, one of which was
the attempt to avoid arrest at all costs, which, of course, was
the basis of the stayed convictions. CA, noting that this factor
would be proper if the PC 69 and PC 148 had never been
charged, holds defendant should be no better off for having
been convicted; it is merely a consideration of circumstances
surrounding the principal count.

82

People v. Scott (1984) 150 Cal.App.3d 910. Defendant entered
into a plea bargain wherein one count was dismissed and the
maximum sentence would be the middle term on one count
with a CC term on a second count. The judge then noted the
possibility of a CRC commitment and insisted that the defendant agree that if he were sent back from CRC, the court would
have the option of imposing an upper term and a CS term.
Defendant agreed. Later, a mid term and a CC term were
imposed and stayed, and the defendant was sent to CRC. After
he was excluded from CRC, he was imprisoned for the upper
term and a CC term. The CA concludes that after the first
sentence was IMPOSED (even though stayed), there was no
jurisdiction to impose a higher sentence, since the first
sentence was an authorized sentence. ALSO, the trial court
violated the rule precluding basing the length of a term on
events after the first sentencing, another act in excess of
jurisdiction. Such jurisdiction cannot be conferred by a plea
bargain. CA orders the original sentence reimposed and
executed.
People v. Key (1984) 153 Cal.App.3d 888. Defendant was given
an upper term for rape based on lack of remorse. He was also
given a CS term for a second rape of the same victim, with lack
of remorse again stated as a reason. CA holds that if lack of
remorse were valid here, there would be no improper dual use
of facts, since the factor applies separately to each rape. In
other words, defendant was not remorseful about either crime.
However, CA also holds that lack of remorse was not a proper
aggravating factor here. CA notes that it is listed as a factor to
consider regarding suitability for probation, not as a listed
factor in aggravation. CA concludes that a defendant who
admits guilt but is not remorseful can be expected to repeat the
crime. But when evidence of guilt is not overwhelming
(defendant’s word against victim’s word), and defendant has at
all times denied that any rape occurred, his lack of sorrow for
the victim does not indicate a likelihood of repetition.
People v. Levitt (1984) 156 Cal.App.3d 500. In a murder case,
defendant was convicted of voluntary murder after making an
imperfect self-defense claim. CA upholds trial court’s finding of
factors of callousness and viciousness since the judge was not
bound by the jury’s implied partial acceptance of self-defense
because aggravation is decided by a preponderance, not beyond
a reasonable doubt. CA also holds that bereavement by the
victim’s family was not a proper factor since that is a fortuitous
factor not relevant to the level of culpability. CA notes that
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normally the level of its findings here this would require a
remand. But, here it is very clear the trial court would not
impose a lesser term in view of its stated belief that this was
really a double murder. The CA approves of this “correction” of
the jury’s verdict and also agrees with the trial court’s feeling
that where there were 2 intentional killings the defendant
should not be punished as if he had killed only once.
People v. Haynes (1984) 160 Cal.App.3d 1122. Defendant was
given middle term after court balanced aggravating and
mitigating factors. Defendant challenged two of the aggravating
factors and sought the lower term. CA finds no abuse of
discretion and points out court need not give any reasons for a
middle term sentence choice, other than reasons to deny
probation.
People v. Stanley (1984) 161 Cal.App.3d 144. Court used the
report of a “Child Sexual Abuse Treatment Team” made up of
public/private officials to sentence defendant to a maximum
prison term. Report relied on unsupported allegations and was
written by people acting outside their fields of expertise. CA
holds report unreliable and unfairly received and trial court
erred in utilizing it.
People v. Richard (1984) 161 Cal.App.3d 559. Defendant was
given upper term on assault count by reason of his
“dangerousness.” CA upholds finding factual support for said
factor and also holds it is a separate and distinct factor from
weapon usage and the commission of other offenses which were
the subjects of separate enhancements.
*People v. Hill (1985) 167 Cal.App.3d 175. At sentencing,
judge said it would be improper to penalize defendant for
going to trial, but it would be OK to consider the impact of a
continuing denial of guilt on the likelihood of remorse or
inclination to change one’s ways. The judge then said he
would not be relying on such a factor in this case, and then
he recited a number of aggravating factors with no reference
to remorse or the JT. Without analysis CA merely states there
was no error in considering the extent to which defendant
was remorseful.
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People v. Brewster (1986) 184 Cal.App.3d 921. In supporting
imposition of the upper term, trial court considered evidence
that was suppressed in a prior proceeding in which defendant
was twice tried for PC 187 but not convicted. The suppressed
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evidence linked defendant to the murder weapon. CA finds no
error in using such evidence in aggravation. Per PROP 8, federal
law applies and does not forbid such use of evidence, on the
theory that new criminality is an intervening independent act.
Aside from being pre-PROP 8, BELLECI pertained to evidence
suppressed in the very same proceeding.
People v. Johnson (1988) 205 Cal.App.3d 755. In choosing midterm rather than lower term for defendant with no record, judge
referred to fact he was not a citizen, so it was a privilege to be
here andand he abused that privilege. CA remands for
resentencing, noting that alienage is an appropriate factor to
consider in deciding on probation (for example, if community
ties are tenuous), but is not an appropriate factor on which to
base the length of the term. CA does find proper consideration
of fact that defendant was big time dealer since that was
supported by the amount of drugs seized, not just by police
hearsay.
People v. Gonzales (1989) 208 Cal.App.3d 1170. Without
explaining why sentencing was so late, CA notes that in
imposing upper term for 1984 manslaughter, trial court relied
heavily on an incident years later in which defendant fired shots
at another person. CA upholds this, finding that RODRIGUEZ
has not been followed under the DSL in that capital cases allow
subsequent conduct in aggravation and REDMOND and other
cases have approved it (apparently without ever discussing
RODRIGUEZ). No recognition that capital penalty phase is more
like probation decision than term setting, or that probation
cases are different. No explanation why RODRIGUEZ should not
continue to govern.
*People v. Marquez (1991) 226 Cal.App.3d 969. Defendant
was charged with 1st degree murder and convicted of second
degree. Judge imposed upper term based on planning and
premeditation. CA upholds reliance on such facts even
though the jury rejected premeditation. The jury had to find
proof beyond a reasonable doubt, but a lesser standard
applies to sentencing.
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*People v. Mata (1991) 1 Cal.App.4th 674. Defendant was
granted probation in 1989 after a guilty plea to possession of
cocaine. The trial court made no specific findings in
mitigation or aggravation, but did state that he considered
this a midterm case. In 1991, after a violation of probation, a
different judge imposed the upper term, based on facts in
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aggravation that existed at the time of the plea. The later
court made a comment in imposing sentence that indicated a
belief defendant had been treated too leniently the first time,
but CA concludes this was not an abuse here as the court did
properly focus on legitimate factors in aggravation. Even if
the reference was improper, it was harmless here since the
record clearly supports the sentence imposed.
People v. Aragon (1992) 11 Cal.App.4th 749. Defendant pled to
one count and went to trial on another. He was acquitted at the
trial. In sentencing defendant on the count to which he pled,
the trial court imposed the middle term, then stayed it and
granted probation. The trial court noted its belief that defendant
had committed perjury in his trial. CA holds that the acquittal
did not preclude a trial court finding of perjury, since the jury
verdict is based on finding a reasonable doubt while the trial
court at sentencing uses a preponderance standard. Thus, the
jury might well have suspected perjury, but still found a
reasonable doubt of guilt. CA agrees that a trial court cannot
base a sentence on an uncharged crime (such as perjury), but
can consider perjury insofar as it reflects on defendant’s
character. The present record is silent as to how the trial court
used this factor. CA notes the conflict between Montano and
Perez regarding the impact of a silent record in this context, but
CA need not resolve that since any error was harmless. To the
extent perjury was considered in aggravation, CA notes the
middle term was imposed and that mitigation was relatively
weak even if this factor had not been considered. To the extent
perjury was considered on the issue of probation, CA notes
probation was granted.
*People v. Thompson (1994) 29 Cal.App.4th 1635. Defendant
was given the upper term of 5 years for second degree
robbery, plus a mandatory 5 year enhancement for a prior
serious felony conviction, per PC 667. The trial court imposed
the upper term because aggravation outweighed mitigation
(no factors in mitigation), but the court also commented that
10 years was a very long sentence for the crime in question,
and that even 7 years would be a long term for the particular
crime. Nonetheless, the trial court expressly stated it gave
little or no consideration to the impact of the mandatory 5
year enhancement in deciding whether to impose an upper
term or a middle term. Defendant argues the trial court was
obliged to consider the effect of the enhancement when
selecting the base term. CA notes a split between cases which
allow a court to reason backward to justify a particular term
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and cases that do not allow this, but CA notes those cases all
deal with the effect of a discretionary enhancement rather
than a mandatory one. CA does not decide whether a trial
court may consider the effect of a mandatory enhancement,
but holds only that it has no duty to do so. DISSENT argues
it was an abuse of discretion to fail to give appropriate
consideration to the term in the aggregate.
People v. Burbine (2003) 106 Cal.App.4th 1250. Defendant was
convicted of PC 288.5 and 2 counts of PC 288 (a), involving 3
separate victims. He was given the mid term of 12 years on the
PC 288.5 and CS terms of 2 years each on the other 2 counts.
On an earlier appeal, 1 of the PC 288 counts was reversed. On
remand, defendant was given the upper term of 16 years and a
CC term on the remaining PC 288 (a). Defendant argues it was
error to increase the PC 288.5 sentence from 12-16 years. CA
finds no jurisdictional issue, as Henderson cases only preclude
any increase in the total term. Karaman is distinguished, since
jurisdiction here was regained when the case was remanded for
resentencing. CA sees the sentence as made up of interlocking
components, not multiple independent components. CA
summarily rejects the contention that reversal of a count that
removes one of the victims from the case necessarily means less
culpability. CA also sees no res judicata impact, distinguishing
and criticizing Mitchell. CA finds no abuse of discretion, as
ample reasons were cited for the upper term. Statements at the
original sentencing that the purported aggravating factors were
elements of the crime were erroneous and subject to
reconsideration. These crimes were more planned and
sophisticated than necessary for a resident child molest case, as
def cultivated a friendly neighbor position. Def took advantage
of a position of trust and it is possible to have recurring access
without such a position. That the mother encouraged
defendant’s close relationship with her son cuts against
defendant, as he had been deceiving her. Even if there was any
error, the upper term was supported by the cited factor of CC
terms when CS could have been imposed, a factor not present
at the original sentencing. CA sees nothing that precludes a
court from reasoning backward to a desired term, and no
evidence that is what occurred here even if that is improper.
3.

Automatic Upper Term Provisions

People v. Saffell (1979) 25 Cal.3d 223. Upholds validity of
statutory requirement that maximum length of MDSO
commitment must automatically be set at the upper term.
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In re Eric J. (1979) 25 Cal.3d 522. Upholds validity of statutory
requirement that maximum length of CYA commitment (from a
juvenile court) must be automatically set at the upper term.
In re Dennis C. (1980) 104 Cal.App.3d 16. CA holds that juvenile
could not be committed to CYA for upper term without a finding
of aggravation. ERIC J. is inapplicable here because the crime
preceded the 10-1-77 effective date of the W and I 726
amendment upon which ERIC J. was based.
People v. Smith (1981) 120 Cal.App.3d 817. Based on SAFFELL
and MOYE, C.A. finds no problem with the length of a
commitment after an NGI verdict being based automatically on
the upper term without the need to find aggravation.
In re Ricky H. (1981) 30 Cal.3d 176. A juvenile was committed
to CYA, with the middle term specified as the maximum term of
commitment. On the juvenile’s appeal, the Supreme Court notes
that while neither party has brought up the point, this violates
the W and I 726 requirement of basing such a commitment on
the upper term. This is an unauthorized sentence that can be
corrected at any time, even if it results in a longer sentence, and
the court orders it corrected.
People v. Austin (1981) 30 Cal.3d 155. Defendant was
committed by adult court to CYA, with the trial court specifying
the upper term under an apparent impression that a CYA
commitment had to be for the upper term. The Supreme Court
distinguishes adult and juvenile CYA commitments and holds
that the normal adult sentencing rules apply to an adult CYA
commitment. Good language re: ambiguity as to whether the
trial court realized it had discretion.
4.

Plea Bargains

*People v. Crawford (1980) l09 Cal.App.3d 203. CA finds no
ineffective assistance in plea bargain stipulation that there
are facts in aggravation. This was not an argument against
defendant, but a tactical decision calculated to make a
request for CC terms more palatable (though it later failed).
Also, other counts were dismissed and defendant did get
what he bargained for.
People v. Alkire (1981) 122 Cal.App.3d 119. Defendant pled to a
count carrying a potential 2, 3, or 4 years in prison, in return
for dismissal of other counts, a PC 1203.03 90 day evaluation,
and a promise that any further confinement would not exceed 2
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years. After the evaluation, defendant received probation and
served one year as a condition. He later violated probation, was
revoked, and given a three-year middle term prison
commitment. CA holds that in the absence of an express
agreement, the sentence after revocation of probation cannot
exceed the promised two-year limit. This complies with the rule
that the term after revocation must be based on conditions at
the time of judgment, and here that included a two-year limit.
Since defendant already served time as a condition of probation,
specific performance is necessary. Strong DISSENT. (Rejected
by same panel in People v. Hopson (1993) 13 Cal.App.4th 1.)
People v. Jones (1982) 128 Cal.App.3d 253 Defendant pled to a
single count pursuant to a bargain that assured him he would
do no worse than the middle term of two years. In fact, he
ended up with probation, but after a subsequent violation of
probation, he was sentenced to the upper term of three years.
CA rejects the claim that this violated the plea bargain. CA criticizes ALKIRE and declines to follow it, concluding instead that
the bargain was fully complied with at the time of the original
sentencing, and no longer controls after a violation of probation.
CA notes that the reasons given to support the upper term both
existed at the time probation was originally granted. (See also
People v. Bookasta (1982) 136 Cal.App.3d 296.) 3 VOTES FOR
HEARING
People v. Scott (1984) 150 Cal.App.3d 910. Defendant entered
into a plea bargain wherein one count was dismissed and the
maximum sentence would be the middle term on one count
with a CC term on a second count. The judge then noted the
possibility of a CRC commitment and insisted that the defendant agree that if he were sent back from CRC, the court would
have the option of imposing an upper term and a CS term.
Defendant agreed. Later, a mid term and a CC term were
imposed and stayed, and the defendant was sent to CRC. After
he was excluded from CRC, he was imprisoned for the upper
term and a CC term. The CA concludes that after the first
sentence was IMPOSED (even though stayed), there was no
jurisdiction to impose a higher sentence, since the first
sentence was an authorized sentence. ALSO, the trial court
violated the rule precluding basing the length of a term on
events after the first sentencing, another act in excess of
jurisdiction. Such jurisdiction cannot be conferred by a plea
bargain. CA orders the original sentence reimposed and
executed.
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People v. McNight (1985) 171 Cal.App.3d 620. Where defendant
entered into plea bargain with prosecutor, and where he pled in
exchange for DA recommending 21 years, CA holds defendant
can’t appeal sentence “agreed to” on basis of court’s failure to
consider, or counsel’s failure to present, mitigating evidence.
(There is a question, though, on whether this is an agreed-upon
sentence since the plea was for DA’s recommendation rather
than court’s agreement to impose this.)
People v. Rose (1986) 182 Cal.App.3d 813. Defendant pled nolo
to one count of felony murder in rteturn for dismissal of other
counts. He then appealed arguing disproportionate sentencing,
CA reaches issue but expresses doubt of reviewing a sentence
on appeal to which defendant agreed in plea bargain.
People v. Martin (1992) 3 Cal.App.4th 482. Defendant pled per
bargain specifying no more than 2 years prison. He was put on
probation, but was later revoked and sentenced to 4 years. CA
finds no violation of the original plea bargain, since it was no
longer applicable after the violation of probation. CA rejects
Alkire in favor of the dissenting opinion in that case
5.

Sentencing After Revocation of Probation, Or Return
From CYA, Or Other Delayed Sentencing Situations.
(Includes Reliance On Post-Judgment Behavior.) (See
also Section XI-A re: Proceedings on Remand for
Resentencing
a.

General

People v. Colley (1980) 113 Cal.App.3d 870. CA holds that when
probation is revoked and a prison term is imposed, the selection
of the upper, middle, or lower term must be based on
circumstances existing at the time of the offense. Also, when a
middle term prison sentence is imposed and later recalled per
PC 1170(d) and probation imposed, it would appear that the
middle term would be mandatory in the event of a revocation
and prison commitment. (See also People v. Angus (1980) 114
Cal.App.3d 973.)
*People v. Simmen (1981) 121 Cal.App.3d 801 Defendant was
committed to CYA from adult court for the lower term. Per
W&I l737.1, he was returned to court as improper for CYA,
and was then sent to prison for the upper term. CA holds
that W&I 1737.1 confers express jurisdiction to impose any
authorized sentence in this situation, so the court was not
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limited to the lower term. Interesting concurrence argues that
an adult commitment to CYA should be an indeterminate
commitment for the maximum in every case. Concurrence
would invalidate Rule 453(a).
People v. Alkire (1981) 122 Cal.App.3d 119. Defendant pled to a
count carrying a potential 2, 3, or 4 years in prison, in return
for dismissal of other counts, a PC 1203.03 90 day evaluation,
and a promise that any further confinement would not exceed 2
years. After the evaluation, defendant received probation and
served one year as a condition. He later violated probation, was
revoked, and given a three-year middle term prison
commitment. CA holds that in the absence of an express
agreement, the sentence after revocation of probation cannot
exceed the promised two-year limit. This complies with the rule
that the term after revocation must be based on conditions at
the time of judgment, and here that included a two-year limit.
Since defendant already served time as a condition of probation,
specific performance is necessary. Strong DISSENT. (Rejected
by same panel in People v. Hopson (1993) 13 Cal.App.4th 1.)
People v. Jones (1982) 128 Cal.App.3d 253 Defendant pled
pursuant to a bargain that he would do no worse than the
middle term of two years. In fact, he ended up with probation,
but after a subsequent violation of probation, he was sentenced
to the upper term of three years. Criticizing ALKIRE, CA holds
this is not a violation of the bargain since that was fully
complied with at the time of the original sentencing. CA notes
that the reasons given to support the upper term both existed at
the time probation was originally granted. (See also People v.
Bookasta (1982) 136 Cal.App.3d 296.) 3 VOTES FOR HEARING
*People v. Cooke (1982) 131 Cal.App.3d 73. Defendant was
committed to CYA for a maximum of 2 years for PC 496, plus
eight months CS for PC 459. After one year, he was rejected
as unsuitable (W&I 1737.1) He then was sentenced to prison
for the upper term on the PC 496, plus the CS term on the
PC 459. CA upholds the power to resentence to a higher term
(over a strong dissent regarding double jeopardy and equal
protection) and seems to permit consideration of behavior at
CYA (without discussing COLLEY or other cases regarding
basing the term on events prior to the original sentencing).
People v. White (1982) 133 Cal.App.3d 677. Defendant was on
probation in two cases. As a result of a new offense, probation
was revoked in the two earlier cases and CS terms were
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imposed (prison in one case and county jail in the other). CA
holds that the rule against basing the length of the term on
events that occur after the grant of probation does not apply to
the decision to revoke probation and impose prison. No error
since nothing in record shows length of term or decision to
impose CS terms was based on post-probation acts.
People v. McKinzie (1982) 134 Cal.App.3d 1016. Defendant was
placed on probation with the court noting that an appropriate
prison sentence would be the upper term, but without making
any findings regarding aggravation or mitigation. Per Rule
433(b), the CA holds that findings in aggravation and mitigation
should have been made, but no term should have been selected.
Though the rule applies only to trials, not pleas, CA concludes
that it applies to submissions. CA discusses the purpose of the
rule.
People v. Gunn (1983) 143 Cal.App.3d 887. Defendant was
convicted after a 10 day jury trial and was placed on probation.
He contends the court erred in failing to make findings as to
factors in aggravation or mitigation, in case of a later revocation
of probation. Noting such findings are required by Rule 433(b),
CA remands with directions to make the required findings. CA
distinguishes McKINZIE, which found similar error not worth a
remand, because here there had been a 10 day jury trial, while
McKINZIE was convicted after submission on a 28 page
preliminary exam transcript, making it easier in McKINZIE to
make the required findings in the future, if necessary.
*People v. Valdivia (1983) 144 Cal.App.3d 397. An 18 year old
defendant was convicted in Superior Court and committed to
CYA for 5 years (the middle term and 3 CC terms). Five
months later, he was recalled and resentenced to prison per
W&I 1737.1. This time, he was sentenced to 8 years, 6
months (the upper term and 3 CS terms). The CA finds no
double jeopardy problem since defendant’s legitimate
expectation at the time of the 1st sentencing included the
possibility of elongation per W&I 1737. CA also finds that the
reasons given in support of the sentencing choices at the
second sentencing did not appear to include the behavior at
CYA, but even if that behavior was considered, that would be
permissible as evidence of a pattern of violent conduct. (CA
fails to discuss the inconsistent COLLEY-ANGUS line of
cases.)
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People v. Simon (1983) 144 Cal.App.3d 761. Imposition of
sentence was suspended and defendant was placed on
probation, with the trial court making extensive findings
regarding factors in aggravation. Probation was later revoked
and defendant was given an upper term and CS terms. The CA
rejects the contention that the appeal from the sentence
imposed after revocation of probation was untimely. Despite the
earlier extensive findings, the order imposing sentence was the
proper one to appeal.
People v. Savala (1983) 147 Cal.App.3d 63. Defendant was
convicted of multiple counts, each with use of a firearm, and
was given CS enhancements prior to the date of the HARVEY
override. On his first appeal, the case was remanded for
resentencing due to the HARVEY error. The excess use enhancements were stayed, but the upper term was imposed
instead of the midterm originally imposed, resulting in the same
total sentence. CA affirms, holding that the sentence is one total
term made up of interdependent components that can all be
reconsidered on a remand, so long as the new total does not
exceed the prior term. CA finds no double jeopardy problem. CA
also finds no need for a new probation report, since the
defendant is not eligible for probation and the length of the
prison term must be based on factors present at the time of the
original judgment. (ACCORD - see People v. Castenada (1999)
75 Cal.App.4th 611.)
People v. Goldberg (1983) 148 Cal.App.3d 1160. Defendant was
placed on probation after a probation report listed 2 aggravating
factors and 2 mitigating factors, and the judge expressly
mentioned the mitigating factors. Later, probation was revoked
and an upper term was imposed based on the 2 aggravating
factors, with no mention of the mitigating factors. CA reverses.
Since this was a plea and not a trial, no findings on aggravation
or mitigation were required when probation was granted (Rule
433(b)), but since findings were made it was mandatory that
they be considered after revocation, per Rule 435 (b)(1). CA
stresses the need to avoid having the sentence influenced by
bad acts after the original grant of probation. (But see People v.
Mata (1991) 1 Cal.App.4th 674.)
People v. Scott (1984) 150 Cal.App.3d 910. Defendant entered
into a plea bargain wherein one count was dismissed and the
maximum sentence would be the middle term on one count
with a CC term on a second count. The judge then noted the
possibility of a CRC commitment and insisted that the defen93

dant agree that if he were sent back from CRC, the court would
have the option of imposing an upper term and a CS term.
Defendant agreed. Later, a mid-term and a CC term were
imposed and stayed, and the defendant was sent to CRC. After
he was excluded from CRC, he was imprisoned for the upper
term and a CC term. The CA concludes that after the first
sentence was IMPOSED (even though stayed), there was no
jurisdiction to impose a higher sentence, since the first
sentence was an authorized sentence. ALSO, the trial court
violated the rule precluding basing the length of a term on
events after the first sentencing, another act in excess of
jurisdiction. Such jurisdiction cannot be conferred by a plea
bargain. CA orders the original sentence reimposed and
executed.
People v. Leroy (1984) 155 Cal.App.3d 602. Defendant’s
probation was revoked because of a conviction of a new offense.
The trial court imposed a CS term on the revocation offense
because of the facts of the new offense. The CA affirms, holding
that the rule that forbids reliance on subsequent events was not
violated here. The rule deals only with the length of the
sentence for the revocation offense, not with whether the
sentence is to run concurrently or consecutively to terms for
other offenses. The CA notes that if the sentence for the new
offense was pronounced after the sentence for the revocation offense, it would be proper to rely on the facts of the new offense
in deciding whether to impose CS terms, so there is no real
difference in what happened here.
People v. Griffith (1984) 153 Cal.App.3d 796. Defendant was
granted probation. Later, it was learned that he had committed
a new crime after his plea to the present crime, but 3 days
before the grant of probation. Noting that his attorney argued at
sentencing that he had cleaned up and totally changed his past
behavior, CA approves of revoking probation based on the fact
that defendant, through his attorney, had deceived the court.
After the revocation, the upper term was imposed.In rejecting
the claimed mitigating factor of “remorse”, the judge again
referred to the crime committed three days before the first
sentencing. The CA hold that this does not violate the rule
against using post-sentencing factors to determine the length of
a term after a revocation of probation. Here, defendant was put
back in the same position he was in at the original sentencing,
except that his deceptive claim of going straight was taken out
of the picture.
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People v. Preyer (1985) 164 Cal.App.3d 568. Defendant was
convicted of PC 211 with PC 12022.5 and given the upper term,
but execution was suspended and defendant was placed on
probation for reasons not explained. One month later he
violated probation and was sent to prison for the upper term.
CA acknowledges the lack of reasons for the upper term, but
finds that should be done at the original JP, not after the
probation revocation. If that was not done at the original JP,
defendant should have appealed from the judgment but did not.
The issue can’t be reached on appeal from the probation
revocation.
People v. Soto (1985) 166 Cal.App.3d 770. In imposing the
upper term after a revocation of probation, the trial court made
several references to the new offense that led to the violation of
probation. After discussing that in the introduction and then
dealing with another issue, the CA upholds the upper term and
notes that sufficient reasons were stated to support the upper
term, based on facts existing at the time probation was granted.
CA never makes it clear whether the affirmance is a matter of
harmless error, or whether the CA never even recognized the
issue of reliance on later facts.
In re Handa (1985) 166 Cal.App.3d 966. CA reverses trial court
grant of habeas that would have given lifer a new STANWORTH
hearing. Assuming that the Board is required to express a
finding whether the offense is typical or aggravated, the Board
did so here in finding the murder “worse than most”. Among the
aggravating factors, the Board noted that lifer had gone to
lengths to bury the body 200 miles away so that it would not be
found, and had refused for years to disclose the location of the
body, causing likely trauma to the family. CA holds the
concealment was properly considered as a circumstance of the
crime, while the refusal to disclose was post crime behavior that
should not have been considered in setting the length of the
term. The error was harmless, due to the overlap between the
valid and invalid aspects.
People v. Thornton (1985) 167 Cal.App.3d 72. Defendant initially
got a 6-year upper term. This was remanded by CA on initial
appeal for use of improper reasons. On remand, court again
imposed an upper term, this time stating no reasons, but also
stayed one year “in the interest of justice.” Although it looked
like judge incorporated the reasons he originally gave, that is
not permitted. He must explicitly restate his reasons even
though they are the same as those he used.
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People v. Nevill (1985) 167 Cal.App.3d 198. On an earlier
appeal, CA had remanded for resentencing after finding all 4
specified aggravating factors improper. At the resentencing, the
judge stated 3 new factors, including 1 expressly rejected the
1st time. Finding that factor supported by the evidence, CA
finds no problem in relying on a factor expressly rejected before.
In the discussion, CA also notes that a failure to mention a
factor does not mean it was rejected. There is a presumption it
was considered, but there is no requirement to state all factors
found applicable.
*People v. Durham (1987) 191 Cal.App.3d 368. Defendant
pled to drug offenses and was placed on probation with judge
stating there was no evidence she did anything with the
drugs she obtained other than use them herself. After several
violations, probation was revoked by a different judge who
committed defendant to prison for the upper term, finding no
factors in mitigation. Defendant claims the 2d judge was
obliged to consider the findings made by the 1st judge. CA
holds such findings are required only when probation is
granted after a trial, giving the judge a better perspective
than the probation report available to later judges. Although
Gollberg held findings that have been made should be
considered even when they were not required, CA disagrees
noting it was not at all clear here that the 1st judge was even
considering mitigation, as opposed to reasons for probation.
CA also finds it a burden to require later judge to get RT of
earlier sentencing. CA finds no error in the present
sentencing.
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People v. Slaughter (1987) 194 Cal.App.3d 95. Defendant pled to
H&S 11352 for probation and work program, but violated
probation by failing to appear for work program. Probation was
revoked and defendant was sent to prison for middle term. CA
holds that even though imposition of sentence was suspended,
the probationary disposition was still the initial sentencing and
reasons are only required at the initial sentencing. Although
there are choices (reinstatement on same terms, different terms,
or revocation), no reasons are needed at subsequent sentencing.
CA notes that reasons are required for revocation (citing
VICKERS), and those reasons will be the reasons for imprisonment. Also, defendant was ineligible for probation except in
unusual cases and since it does not appear this was an
unusual case, that is another reason why no reasons were
required. (No discussion of how this was an unusual case at the
initial sentencing.) POCHE CONCURRENCE/DISSENT agrees
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with last point, but not with notion that reasons are not
required after initial sentencing. POCHE notes the possibility of
imposing upper term at subsequent sentencing.
People v. Arnold (1988) 206 Cal.App.3d 88. CA holds that after
defendant is committed to CYA and rejected, a resentencing to
prison is a proceeding that requires reasons for sentence
choices, such as decision to send defendant to prison.
*People v. Alexander (1989) 207 Cal.App.3d 412. Rejecting
Slaughter and distinguishing Cushway, CA holds that when
no sentence is imposed and defendant is placed on probation,
reasons for imprisonment are required if probation is later
revoked and midterm is imposed. Although not the initial
sentencing, this was the 1st time sentence was imposed.
Court did give reasons for revoking probation, and those
same reasons could support the choice of imprisonment, but
that choice does not automatically follow from revocation.
Here, the record does not reflect awareness that a separate
choice was being made, so CA remands.

ORDERED
UNPUBLISH
ED

People v. Gonzales (1989) 208 Cal.App.3d 1170. Without
explaining why sentencing was so late, CA notes that in
imposing upper term for 1984 manslaughter, trial court relied
heavily on an incident years later in which defendant fired shots
at another person. CA upholds this, finding that RODRIGUEZ
has not been followed under the DSL in that capital cases allow
subsequent conduct in aggravation and REDMOND and other
cases have approved it (apparently without ever discussing
RODRIGUEZ). No recognition that capital penalty phase is more
like probation decision than term setting, or that probation
cases are different. No explanation why RODRIGUEZ should not
continue to govern.
People v. Superior Court (Flores) (1989) 214 Cal.App.3d 127.
Unfit juvie was convicted of PC 187 with special circumstances
and sentenced to LWOP. On remand after SPEARS, he was
sentenced to 25-life without updated probation report. On 2d
remand, Superior Court found that defendant would have been
suitable for CYA at outset, but no longer was as he was over 25,
so defendant’s motion to dismiss per PC 1385 was granted as it
would have been unfair to send him to prison for 25-life due to
errors that were not his fault. CA grants People’s writ, holding it
was improper to grant PC 1385 on defendant’s motion.
Although defendant can suggest it, it must be on court’s own
motion, and proceedings here indicate only a grant of
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defendant’s motion. (Distinction never explained.) Also, minutes
contained only conclusions rather than facts justifying PC 1385
dismissal; RT is irrelevant as facts must be in minutes. CA goes
on to indicate that a PC 1385 dismissal could be proper in this
situation [can fashion remedy for constitutional deprivation to
suit needs of case], but that court should also consider option it
did not realize it had - defendant was eligible for CYA at last
sentencing and can still be committed even though he is over
25. CYA can then discharge or petition for W&I 1780 prison
commitment.
People v. Mercant (1989) 216 Cal.App.3d 1192. Defendant pled
per bargain for no more than 2 years, then failed to appear for
sentencing. He was brought in 3 years later and requested a
continuance for a current probation report. That was denied
andandhe was sentenced to 2 years. CA holds per PC 1203(b),
requiring reference for probation report “immediately,” and per
COOPER line of cases, a current probation report is always
required. It makes no difference that defendant was not being
resentenced, but was being sentenced for the 1st time, or that
defendant caused the delay. A sentence within the terms of the
plea bargain did not render the error harmless since the 2 years
was an upper limit and the judge had discretion to impose less.
Since CA cannot know what would have been in a current
report, the error cannot be found harmless.
People v. Engquist (1990) 218 Cal.App.3d 228. Supending
imposition of sentence and placing defendant on probation, trial
court set forth a series of factual findings on factors that would
be relevant to any later sentencing decisions. CA holds this was
adequate to comply with Rule 433 (b), even though the court
did not specify what sentence choices should be made in the
event of a future revocation of probation, or what factors would
apply to what choices. Trial court did enough by making
relevant factual findings, so that specifically tailored findings
can be made later if probation is ever revoked.
People v. Morado (1990) 221 Cal.App.3d 890. Defendant was
convicted of an offense for which probation was prohibited
except in unusual circumstances. The court found unusual
circumstances in defendant’s youth and minimal prior record,
and probation was granted. After a subsequent revocation of
probation, the court noted the same mitigating circumstances,
then noted some aggravating circumstances about the original
crime, found that they balanced out, and imposed the middle
prison term. Defendant argues that middle term, rather than
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lower term, was an abuse of discretion since the court must
have weighed the same factors when it originally granted probation despite the statutory presumption against probation.
Defendant concludes that the court must have improperly
based the length of the term on factors that occurred after the
original sentencing, in order to reach a different result after
balancing. CA finds no error. While the grant of probation required consideration of the same mitigating factors, it did not
require a weighing process as is required for choosing the
upper, middle, or lower term. CA also notes that the rules of
court allow the possibility of any of the 3 possible terms after a
revocation of probation. CA refuses to deprive sentencing courts
of discretion to impose any term other than the lower term after
a revocation of probation.
*People v. Gardner (1990) 225 Cal.App.3d 519. Defendant
was sentenced to the low term of 16 months. At his request,
the sentence was recalled per PC 1170, subd. (d) and he was
given probation and put in a drug program. He later violated
probation and after revocation, he was sentenced to mid term
of 2 years. CA finds no violation of the rule that the sentence
after a § 1170 (d) recall can be no greater than the original
sentence. That applies only to the initial resentencing, where
defendant was granted probation. (CA concludes that a grant
of probation is a “sentence” for these purposes.) § 1170 (d)
had no application at the subsequent sentencing after
revocation of probation.
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People v. Harris (1990) 226 Cal.App.3d 141. Defendant was
granted probation, was violated and had probation reinstated,
then was violated again and sentenced to prison. In choosing
the mid term rather than the lower term, the trial court relied
on events that occurred after the initial grant of probation but
before the reinstatement. CA finds no violation of Rule 435
(b)(1). That rule merely precludes reliance on events after the
time probation was granted. CA interprets that to mean after
the latest grant of probation, in circumstances such as the
present case. CA acknowledges that this might violate
RODRIGUEZ, which was the source of the rule, but CA notes
that the rule itself does not strictly comply with RODRIGUEZ. In
any event, defendant has relied only on the rule and not on any
constitutional concern that might underlie RODRIGUEZ, so CA
confines its decision to the application of the rule.
People v. Hawthorne (1991) 226 Cal.App.3d 789. Rejecting
SLAUGHTER in favor of PENNINGTON and JACKSON, CA
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strongly supports the position that when no sentence is
imposed, probation is granted, and later probation is revoked
and a prison term is imposed, the trial court must state reasons
for choosing prison rather than a reinstatement of probation.
This is clearly a sentence choice. CA also holds that the mere
fact that probation was violated is not a substitute for a
statement of reasons; the court still had to choose between
revoking probation or reinstating probation.
People v. Begnaud (1991) 235 Cal.App.3d 1548. Defendant was
given the middle term on one count and a 1/3 CS term on a
second count. The principal count was reversed on appeal, but
the second count was affirmed. On remand, the DA elected not
to retry the first count, and defendant was sentenced to the
upper term on the affirmed count, which was still less than the
original sentence had been. CA affirms, concluding that the old
rule re: no jurisdiction to resentence on a conviction that was
affirmed does not apply to DSL terms, because of the
interlocking nature of determinate sentencing. Thus, when the
principal count is changed (whether due to sentencing error or,
as here, error in the conviction), the entire remainder of t6he
sentence can be reconsidered, a new principal count can be
chosen, and all sentencing choices are available anew, so long
as the end result does not exceed the original sentence. A
contrary suggestion in Bond is disapproved.
*People v. Mata (1991) 1 Cal.App.4th 674. Defendant was
granted probation in 1989 after a guilty plea to possession of
cocaine. The trial court made no specific findings in
mitigation or aggravation, but did state that he considered
this a midterm case. In 1991, after a violation of probation, a
different judge imposed the upper term, based on facts in
aggravation that existed at the time of the plea. The later
court did not review a copy of the RT of the original
sentencing. Defendant argues the court erred in failing to
consider the findings of the first court. CA disagrees. First,
there were no findings here; the statement that this was a
midterm case was not a finding as to any particular factors in
mitigation. Even if this was a finding, it was not required by
Rule 435(b) because that section requires findings only when
there has been a trial. CA concedes that Goldberg holds that
prior findings must be considered even when they were not
required, but CA disagrees with that holding and limits the
Rule 435(b)(1) requirement of considering prior findings to
cases where the prior findings were mandated by Rule 435(b).
CA does note that new trial counsel should have obtained the
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prior probation report in order to familiarize himself with the
facts of the original crime, but CA finds no harm since the
prior report lists only aggravating factors and no mitigating
factors.
People v. Martin (1992) 3 Cal.App.4th 482. Defendant pled per
bargain specifying no more than 2 years prison. He was put on
probation, but was later revoked and sentenced to 4 years. CA
finds no violation of the original plea bargain, since it was no
longer applicable after the violation of probation. CA rejects
Alkire in favor of the dissenting opinion in that case
*People v. Salib (1994) 24 Cal.App.4th 1690. Defendant was
sentenced to prison for an upper term of 4 years, plus a
consecutive 1 year term, plus 5 years for gun use. Probation
in an earlier case was revoked as a result, and defendant was
sentenced to a 6 year upper term, consecutive to the 10 year
term for the newer crimes. CA superficially analyzes a few
words from PC 1203.2a and PC 1203.2, subd. (c) and
concludes that full CS terms for the newer crime and the
term after revocation of probation are proper, since the
statutes require that the term after revocation of probation be
given “full force and effect,” and that a court be able to
pronounce judgment for “the longest period for which the
person might have been sentenced. [Analysis seems quite
shallow and does not address a number of questions that
flow from such a conclusion.]

REHEARIN
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*People v. Howard (1996) 50 Cal.App.4th 1617. Defendant
was convicted of a drug offense, sentence to a 4 year mid
term, and execution of sentence was then suspended and
probation granted. After a subsequent revocation of
probation, the 4 year sentence was executed. Defendant
appeals, claiming the court abused its discretion in not
reducing the sentence to the mitigated term of 3 years, in
light of several mitigating factors. CA concludes that
Karaman undermines Chagolla, and that a trial court does
retain discretion to reduce (but not to increase) an imposed,
but stayed, prison sentence. Colado to the contrary, is
rejected, and the discussion of Colado in Young is found to be
dicta. Rule 435 (b)(2), to the extent it conflicts with PC 1170,
subd. (d), cannot stand, and PC 1170, subd. (d) also provides
authority of for reduction of an imposed, but stayed,
sentence, since it allows reduction for up to 120 days after a
prison commitment. Since the trial court here did not have
the benefit of this discussion and gave no indication whether
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it believed it had any power to reduce the previously imposed,
but stayed sentence, remand is necessary.
*People v. Smith (1997) 51 Cal.App.4th 1440. Defendant was
sentenced to a five year upper term, but execution of
sentence was suspended and he was placed on probation.
Following revocation of probation, he urged a lower sentence
but the trial court concluded it had no authorization to
change the previously stayed prison term. CA rejects Chagolla
and Colado and instead agrees with Howard in concluding
that Karaman changed the rule set forth in Chagolla and now
allows a downward modification of a stayed prison term
anytime before it is actually executed. Pursuant to the
rationale set forth in Karaman, this necessarily follows from
the power to reduce per PC 1170d.
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People v. Kelly (1999) 72 Cal.App.4th 842. Defendant pled per
bargain that called for a 6 year term plus enhancements. He
was sentenced to a 6 year mid term. CDC later informed the
court that the correct mid-term was 4 years. The court then
stated factors in aggravation and sentenced defendant to an
upper term of 6 years. CA distinguishes Drake, since this is not
a case where the court had specifically found the upper term
inappropriate. CA also notes Drake has been routinely criticized
for its compartmentalized approach to sentencing. CA prefers
instead the Savala approach, which recognizes that a change in
one aspect of a sentence can justify a change in other aspects,
since the sentence should be considered as a whole. Here,
everybody understood from the start that six years was the
appropriate term, factors in aggravation justifying an upper
term were present, and CA sees no problem with the end result,
which is fully consistent with the bargain defendant made.
People v. Burbine (2003) 106 Cal.App.4th 1250. Defendant was
convicted of PC 288.5 and 2 counts of PC 288 (a), involving 3
separate victims. He was given the mid term of 12 years on the
PC 288.5 and CS terms of 2 years each on the other 2 counts.
On an earlier appeal, 1 of the PC 288 counts was reversed. On
remand, defendant was given the upper term of 16 years and a
CC term on the remaining PC 288 (a). Defendant argues it was
error to increase the PC 288.5 sentence from 12-16 years. CA
finds no jurisdictional issue, as Henderson cases only preclude
any increase in the total term. Karaman is distinguished, since
jurisdiction here was regained when the case was remanded for
resentencing. CA sees the sentence as made up of interlocking
components, not multiple independent components. CA
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summarily rejects the contention that reversal of a count that
removes one of the victims from the case necessarily means less
culpability. CA also sees no res judicata impact, distinguishing
and criticizing Mitchell. CA finds no abuse of discretion, as
ample reasons were cited for the upper term. Statements at the
original sentencing that the purported aggravating factors were
elements of the crime were erroneous and subject to
reconsideration. These crimes were more planned and
sophisticated than necessary for a resident child molest case, as
def cultivated a friendly neighbor position. Def took advantage
of a position of trust and it is possible to have recurring access
without such a position. That the mother encouraged
defendant’s close relationship with her son cuts against
defendant, as he had been deceiving her. Even if there was any
error, the upper term was supported by the cited factor of CC
terms when CS could have been imposed, a factor not present
at the original sentencing. CA sees nothing that precludes a
court from reasoning backward to a desired term, and no
evidence that is what occurred here even if that is improper.
b.

Need for an Updated Probation Report (Includes
additional cases on propriety of considering conduct
after an initial sentencing)

People v. Savala (1983) 147 Cal.App.3d 63. Defendant was
convicted of multiple counts, each with use of a firearm, and
was given CS enhancements prior to the date of the HARVEY
override. On his first appeal, the case was remanded for
resentencing due to the HARVEY error. The excess use enhancements were stayed, but the upper term was imposed
instead of the midterm originally imposed, resulting in the same
total sentence. CA affirms, holding that the sentence is one total
term made up of interdependent components that can all be
reconsidered on a remand, so long as the new total does not
exceed the prior term. CA finds no double jeopardy problem. CA
also finds no need for a new probation report, since the
defendant is not eligible for probation and the length of the
prison term must be based on factors present at the time of the
original judgment. (ACCORD - see People v. Castenada (1999)
75 Cal.App.4th 611.)
Van Velzer v. Superior Court (1984) 152 Cal.App.3d 742. After a
remand for resentencing, the trial court refused to consider
matters after the first sentencing, such as good behavior in
prison. CA remands again, distinguishing this situation from
that of a failed probationer. Here, the reversal of the first sen103

tence placed defendant in his original position as if he had
never been sentenced. He is entitled to all procedures and rights
available at the time judgment is pronounced, including the
right to a current probation report. In-prison behavior since the
first sentencing may be considered.
People v. Cooper (1984) 153 Cal.App.3d 480. On a previous
appeal, CA had remanded for resentencing because 2 of the 4
factors used to support the upper term were improper. On
remand, defendant sought an updated probation report to
consider in-prison conduct and other new matters. This was
refused and the upper term was reimposed. On the second
appeal, CA notes several cases requiring updated probation
reports following a remand. AG argues that a 1971 amendment
to PC 1203 was meant to eliminate this requirement, but CA
notes that legislative digests and staff analyses at the time
described the amendments as technical and non-substantive.
Thus, CA concludes the cases it cited are still controlling and
remands again. The CA never expressly offers any opinion as to
whether it is proper for the updated report to include in-prison
conduct, but such a conclusion seems implied.
People v. Brady (1984) 162 Cal.App.3d 1. After a remand for
resentencing due to reliance on improper sentencing factors,
the same term was reimposed with the trial court refusing to
order an updated probation report. The CA finds COOPER
(requiring an updated report) better reasoned than SAVALA, but
notes that neither case considered a defendant statutorily
ineligible for probation. The CA notes the general rule against
considering facts after the original sentencing, but also notes. in
fn. 2, a variety of exceptions to the rule. (The CA makes the
common mistake of sliding back and forth between discussing
post-crime factors and post-sentencing factors.) The CA
concludes that even where the defendant is not eligible for
probation, the court might have discretion to strike the
ineligibility factor, and even absent that, there are still a variety
of other decisions to make under the DSL, so an updated
probation report is necessary.
People v. Smith (1985) 166 Cal.App.3d 1003. On 1st appeal, CA
remanded for resentencing due to failure to state reasons for CS
terms. On remand, judge failed to order new probation report,
appointed counsel, and immediately stated reasons for CS
terms without pronouncing sentence. CA holds: 1) 1st appeal
vacated judgement, requiring entire resentencing, allowing
complete restructuring of reasons to avoid dual use problems.
104

Lack of reasons for CS terms infected the entire sentence. CA
explains why stated reasons are needed. 2) New probation
report is needed (even though defendant is ineligible for
probation) per BRADY, and should include in-prison behavior.
3) Counsel had no opportunity to render effective assistance
(probably due to the misunderstanding as to the scope of
hearing). 4) Remand is required even tho there were adequate
proper reasons since (a) 1st sentencing was vacated and 2d was
incomplete, so there is no valid judgment; (b) fairness requires a
new probation report and timely appointment of counsel.
People v. Foley (1985) 170 Cal.App.3d 1039. Disapproving its
own footnote in SAVALA, CA holds that on remand for
resentencing, even if defendant is ineligible for probation, a
supplemental probation report is required. CA also concludes
that in-prison behavior can be considered. (CA bases this on the
fact that the statutes expressly allow consideration of 1203.03
reports which occur after conviction. CA fails to realize that
does not necessarily encompass in prison behavior.) CA
recognizes that the CALIFORNIA double jeopardy protection
precludes use of post conviction behavior to enhance a sentence
to something more than the sentence before appeal, but there is
nothing precluding use of such evidence to reduce a term. CA
stresses that bad conduct as well as good can be included in
the report to give a balanced picture, so long as the sentence is
not increased.
*People v. Wiltse (1986) 177 Cal.App.3d 878. Defendant was
convicted of 187 with special circumstances and, in a prior
appeal, the CA had remanded for resentencing in light of
Williams. On remand, the trial court heard considerable
evidence about defendant’s rehabilitative progress and good
behavior in prison, but declined to order a new probation
report or to strike the special circumstance, noting it did not
believe it should focus on post-conviction behavior. CA first
explains that while it used the word resentencing in the prior
remand, it actually meant there should be a resentencing
only if the trial court concluded it should strike the special
circumstance. Even aside from that, since defendant did
present considerable evidence of his post-sentencing good
behavior, CA finds defendant was not prejudiced by the lack
of a new probation report. CA rejects AG argument that
factors personal to defendant cannot be considered on a
Williamsmotion, but CA concludes the judge here did not
really refuse to consider post conviction behavior, and even if
he did, that is OK since this was not a resentencing. Per
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Cortez, defendant was to be put back in the situation he was
in before, and that is what he received below.
People v. Webb (1986) 186 Cal.App.3d 401. Defendant pled per
bargain for 60 year term and got it. On appeal, CA remanded for
sentence clarification and new sentence was 59 years, which DA
found acceptable. On 2d appeal, defendant alleges error in
failing to sua sponte order a new probation report. Reviewing
many cases that have considered this issue in various contexts,
CA relies on PC 1203(g) to conclude that when a defendant is
not eligible for probation the preparation of a new report is a
matter of discretion. Although CA encourages such reports,
there was no abuse of discretion in not ordering a new report
here, in light of the plea bargain limitations on sentencing discretion in this case. (See also People v. Goldstein (1990) 223
Cal.App.3d 465, rejecting FOLEY and following WEBB in the
context of an original sentencing in a case where the defendant
was statutorily ineligible for probation.)
People v. McClure (1987) 191 Cal.App.3d 1303. Defendant
attacks sentence on remand because trial court failed to get
current probation report. Noting defendant was ineligible for
probation, CA follows WEBB and rejects BRADY and FOLEY whether to order probation report for one ineligible for probation
is a matter of discretion. No abuse of discretion here as
defendant made no request and there is no indication a new
report would have oprovided any essentially useful information
on the one matter in issue - whether to impose a full CS term.
People v. Grimble (1987) 196 Cal.App.3d 1058. After successful
habeas, defendant was remanded for resentencing 6 years after
original sentencing. Trial judge reviewed original probation
report and asked if defendant had any comment. Defense
attorney had none and defendant was sentenced. On appeal,
defendant complains that the trial court was obliged to get a
supplemental probation report, per BRADY, even though
defendant was statutorily ineligible for probation (PC 1203.06).
CA rejects BRADY and follows WEBB instead, holding the when
defendant is ineligible for probation, the decision to get an
updated probation report is a matter of sound discretion by the
trial court. CA finds no abuse of discretion here despite the
great length of time. The facts were very aggravated and
defendant had a substantial prior record. CA sees no possibility
that any amount of good behavior during the intervening 6
years would have resulted in any lower term than the one
defendant received.
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People v. Flores (1988) 198 Cal.App.3d 1156. 17 yr old was tried
as adult, convicted of PC 187, 1st with special circumstances,
and sentenced to LWOP in 1981. CYA amenability study was
ordered, but not actually considered as LWOP precluded CYA.
In 1983, conviction was affirmed but case was remanded for
resentencing per SPEARS. For unexplained reasons, defendant
was not brought back to Superior Court for resentencing until
3-1/2 years later. Court then refused to get new amenability
study or even consider CYA. Defendant was then sent to prison
for 25-life. CA now holds that the trial court on remand was
obliged to exercise discretion re: CYA, and could only do so
intelligently with updated amenability report. Thus, CA
remands again. Defendant ALSO seeks new trial per PC 1191
and 1202, since he did not get timely sentencing. Defendant
argues delay here was so gross that he should get the new trial.
CA concludes that the PC 1191/1202 time limit and new trial
provisions do not apply at all after an appellate remand for
resentencing.
People v. Victor (1991) 227 Cal.App.3d 518. CA finds no need for
updated probation report where defendant was remanded for
resentencing in a situation where there was no option other
than to impose a 20-life term per PC 667.7. Since there was no
discretion at all to exercise, there was no need for an updated
probation report.
People v. Tatlis (1991) 230 Cal.App.3d 1266. Partially rejecting
the BRADY line in favor of the WEBB line, CA concludes that
when a case is remanded for resentencing and the defendant is
not eligible for probation, an updated probation report is not
mandatory, but is a matter of discretion. However, where such a
defendant expressly requests an updated report, that suggests
that mitigating facts would be shown. If the court fails to
inquire what kind of favorable information the defendant
expects, there must be some other good reason to reject the
request, at least where a probation report was ordered at the
original sentencing. There must be a substantial basis for
denying the request, not just a desire to avoid new information.
Here, the only reason given was that the defendant was
statutorily ineligible for probation, and other comments
indicated that the judge was not even open to the possibility of
new mitigating evidence. CA holds this error must be deemed
prejudicial, as sentencing decisions must be based on informed
discretion. CA notes that in companion habeas, defendant has
shown evidence of mitigating circumstances, but CA does not
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indicate that the result here would have differed without such a
showing.
People v. Begnaud (1991) 235 Cal.App.3d 1548. When
defendant was original sentenced, he was ineligible for
probation, but a report was obtained. On appeal, 1 count was
reversed and 1 affirmed. On remand, the reversed count was
dismissed and defendant was eligible for probation on the
remaining count. However, no updated probation report was
obtained. CA reviews a number of contexts in which waiver of
the right to an updated report was found, and CA finds waiver
here. While there was no express waiver, nobody objected to
proceeding without an updated report and counsel specifically
stated there was no legal cause why sentence should not be
pronounced. Defendant waived formal arraignment and counsel
advised the court she was ready to proceed. Counsel relied on
the contents of the prior report and never argued for probation,
only for the middle term. From such conduct, CA infers a
waiver. CA also notes that if there was error, no prejudice has
been shown, since the defendant is in the best position to know
whether his post-conviction behavior would be helpful on
resentencing, so a failure to request an updated report supports
an inference the defendant knew it would not be helpful.
People v. Bullock (1994) 26 Cal.App.4th 985. The same CA
responsible for the Brady line of cases now changes its mind
and follows the Webb line in concluding that an updated
probation report is not mandated after remand for resentencing
when the defendant is not eligible for probation. CA relies on
language of PC 1203, subd. (g), which makes it clear the
legislature intended the trial court to have discretion re:
whether to order a probation report when the defendant is not
eligible for probation. CA adds that an updated report remains
the preferred practice and should be ordered unless there is a
sound reason for departing from the preferred practice. But CA
finds no prejudice here since defendant did not request an
updated report below, nothing in the record suggests one would
have made any difference, or that the trial court acted with
incomplete information, and nothing indicates the trial court
believed it had no discretion to order an updated report.
People v. Johnson (1999) 70 Cal.App.4th 1429. After a remand
for resentencing per Romero, to exercise discretion to strike
priors used for Three Strikes sentencing, the trial court declined
to strike any priors. Defendant argues the court erred in failing
to get an updated probation report. CA concludes defendant
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waived any right to an updated report by not requesting one. CA
concedes that since Begnaud, PC 1203 (b)(4) was amended to
require a stipulation by both sides to waive a supplemental
probation report. But CA concludes per PC 1203 (b)(1) that the
stipulation requirement applies only when a defendant is
eligible for probation. CA also rejects Due Process and other
arguments, noting that in some cases a defendant may make a
tactical decision that it is better to proceed without an updated
report. Indeed, in this case, defendant waived a probation report
at his initial sentencing.
People v. Dobbins (2005) 127 Cal.App.4th 176. Defendant was
granted Prop 36 probation. 2 months after the initial probation
report had been prepared, he was arrested for new low level
robbery (demanded cigarette at knifepoint, which was refused
by female with pepper spray). A probation progress report noted
a dirty test and lack of contact with probation officer. The
robbery was tried to jury which deadlocked, while the probation
violation was simultaneously tried by judge who found it proved
by preponderance. The previously stayed 16 month prison term
was then executed. On appeal, defendant argues error in failing
to get an updated probation report. CA notes defendant could
have been reinstated on probation, and Rule 4.411 (c) calls for a
new report if significant time has passed since the last report.
The time here was 8 months and CA notes Rule comments
suggest a 6 months as cutoff, so CA finds error here. CA finds
no waiver by failure to object below, as PC 1203(b)(4) specifies
how waiver can occur, and its procedure was not followed here.
But CA goes on to find the error harmless, as trial court had
detailed info about defendant’s extensive criminal past, detailed
knowledge of the facts of the new crime, and a progress report
showing poor performance in the 2 months defendant was not
under jail supervision. CA sees no reason to believe any added
information would have led to reinstatement of probation.
B.

Specific Aggravating Factors (Since aggravating factors can be
used to justify CS terms, see Section IV(B)(2)(d) also.)
1.

Rule 421(a)(l): “The crime involved great violence,
great bodily harm, threat of great bodily harm, or
other acts disclosing a high degree of cruelty,
viciousness or callousness.”

People v. Hawk (1979) 91 Cal.App.3d 938. Defendant pled to
rape with GBI enhancement. Trial court gave upper term based,
in part, on viciousness and callousness. CA finds this
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supported by evidence apart from the GBI. Defendant choked
victim, hit her in head, forced her to submit to oral copulation
before the rape, and kicked her after the rape. This adequately
establishes viciousness and callousness beyond the necessary
elements of rape by threat of force.
People v. Dixie (1979) 98 Cal.App.3d 852. CA affirms upper term
for second degree murder based on factor of extreme violence.
CA rejects argument that violence is an element of 187,
describing several types of non-violent murders (poisoning,
etc.). With no discussion of actual facts here, CA notes that extreme violence, cruelty, and callousness here did support the
use of this factor here.
People v. Davis (1980) 103 Cal.App.3d 270. In dicta, CA rejects
contention that reliance on “violence of the act” as aggravating
factor in attempted 211 with 12022.5, was improper. Even
aside from the use of a firearm, other circumstances, including
a direct verbal threat to kill the victim, amply justified use of
“violence” as an aggravating factor.
People v. Cortez (1980) 103 Cal.App.3d 491. Trial court imposed
upper term in 211 PC, based in part on threatening manner in
which defendant used a screwdriver, and threatening language
used by crime partner. CA rejects contention that these threats
were mere elements of 211, noting only that the particular
means of force or threat is not an element of 211, but is a fact
related to the crime within rule 421(a).
People v. Ramos (1980) 106 Cal.App.3d 591. Noting that a
threat of great bodily harm can frequently exceed the minimum
elements of a robbery, CA upholds reliance on this factor in
giving upper term. Here, defendant and two others forced way
into victim’s home, all were armed with canes, defendant struck
the victim with a cane, victim was forced at knife point to part
with money, and then victim was shoved aside.
In re Joe R. (1980) 27 Cal.3d 496. In a context that has
nothing to do with determinate sentencing, fascinating
discussion at pages 506-508 provides useful analogy for
arguing that some violence is a part of any robbery and
therefore does not make one robbery worse than another.
Especially useful is the distinction made between threats
directed at gaining cooperation, in contrast to the more serious
threats to kill a victim even if he or she does cooperate.
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*People v. Guzman (1980) 108 Cal.App.3d 601. CA holds it
was error to consider “bodily harm” as an aggravating factor
in a rape case, where the victim suffered no bodily injury
except that necessary to the act of rape. However, holding a
knife to the victim’s stomach did constitute a threat of great
bodily injury.
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People v. Lee (1980) 110 Cal.App.3d 774. CA notes it was
improper to base upper term in rape, in part, on violence and
cruelty, since those are elements of rape. However, upper term
is upheld based on other factors.
People v. Vizcarra (1980) 110 Cal.App.3d 858. Defendant got
upper term based on co-defendant’s use of knife. Noting Rule
42l(a)(2) requires personal use, CA upholds this anyway under
42l(a)(l) re: threat of great bodily harm, cruelty, viciousness, etc.
Here, the co-defendant poked the victim in the side with the
knife and said “Be cool or I’ll slice you.”
People v. White (1981) 117 Cal.App.3d 270. CA finds
callousness and viciousness would be proper aggravating
factors where defendant fired four shots into the victim, two of
which were to the head from a distance of one foot, as the
victim lay helpless on the ground.
People v. Edwards (1981) 117 Cal.App.3d 436. CA upholds use
of threat of violence as an aggravating factor in a robbery where
defendant was also enhanced for use of a firearm. CA
distinguishes ROBERSON because here there was a direct
verbal threat to kill in addition to pointing the gun at the victims. The trial court’s focus on the verbal threat avoided any
dual use problem.
People v. Collins (1981) 123 Cal.App.3d 535 During a
supermarket robbery, defendant took a female clerk as a
hostage and held a cocked gun to her head for several hours
while he negotiated with the police. CA holds that this went
beyond mere use of a gun, so that it was proper to give the
upper term based on callousness and viciousness (shown by
holding the cocked gun to her head for hours) and to also
enhance for use of the gun. CA criticizes SMITH (re: not
breaking down gun use) as unpersuasive, since the defendant
here is significantly more culpable than one who merely points
a gun at a victim.
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People v. Herrera (1982) 127 Cal.App.3d 590. In the context of
affirming a trial court denial of a P.C. ll70, subd. (f) motion to
recall a sentence as disparate, the CA (in fn. 6) goes off on a
point that should be useful in attacking verbal threats of bodily
harm as aggravating factors. The CA upholds the trial court’s
criticism of the Board of Prison Term’s contention that the
present robbery is less aggravated than some others because
here, there was no spoken threat. In strong language, the CA
agrees that it can see no reason why a verbal threat should be
considered any more aggravated than the implied threat that
arises from pointing a gun at a victim. “The spoken words add
nothing to the message and therefore should add nothing to the
sentence.”
People v. Bennett (1981) 128 Cal.App.3d 354. Defendants
entered a supermarket in a shopping center at 8:15 p.m. in
June, with five employees and 40-50 customers present. They
brandished a shotgun, grabbed two persons trying to leave, and
committed a robbery. Five reasons were stated for the upper
term and a gun use enhancement was also imposed. Noting the
lack of a direct verbal threat and no threat of great bodily harm
separate from gun use, reliance on that threat was improper.
Taking by violence was similarly an improper factor.
People v. Duran (1982) 130 Cal.App.3d 987. While victim was on
ground being kicked in an unprovoked attack, defendant and
another stabbed him nine times, causing death. Defendant was
convicted of voluntary manslaughter and given the upper term
for numerous reasons, including a verbatim reading of rule
42l(a)(1). Noting that great bodily harm would be an improper
factor because it is an element of manslaughter, CA holds that
the cruel and vicious part of the rule can apply to acts other
than those involving great bodily harm. CA holds that here
there were such callous acts transcending the taking of the
victim’s life. While the reading of all of rule 42l(a)(1) verbatim
leaves doubt whether the court relied on the proper or improper
part of the rule, CA holds no remand is needed because of many
valid aggravating facts.
People v. Karsai (1982) 131 Cal.App.3d 224. Defendant attacks
the imposition of the upper term for rape and oral copulation
based on the factor of threat of great bodily harm, including
threats of death. While the threat of great bodily harm is an
element of the offenses, the CA holds that the use of force or
fear beyond that necessary to accomplish the criminal purpose
can be considered in aggravation. Describing specific acts
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against the victim here, the CA holds there was viciousness and
callousness beyond that necessary to the perpetration of the
crime. CA also notes repeated threats to kill the victim and
concludes that the present course of conduct cannot be
considered an essential element of the sexual crimes.
People v. Lopez (1982) 131 Cal.App.3d 565. Defendant was
convicted of six counts of PC 245 involving more than six
victims who were shot and injured. He was given the upper
term based in part on inflicting great bodily injury. (There was
no separate GBI enhancement.) CA rejects the claim that the
trial court erred in failing to identify which victim it had in mind
as suffering the GBI. The CA summarily rejects an attempted
analogy to the rule requiring jury unanimity as to the specific
act on which a crime is based when several acts could suffice.
People v. Reid (1982) 133 Cal.App.3d 354. CA upholds upper
term for P.C. 2ll based in part on threat of great bodily harm,
where the defendant told the victim he would “blow her head
off.” Although he was armed only with a toy gun, this still
constituted a threat.
People v. Alvarado (1982) 133 Cal.App.3d 1003. Defendants
were given an upper term for attempted robbery based in part
on “great violence/threat of great bodily harm”. CA concludes
this must have been based on the presence of firearms. Since
there was a separate use of a firearm enhancement, this violated the dual use of facts. (In deciding this issue, the CA made
no mention of that fact that a victim was killed during the
attempt. The two defendants claiming dual use were acquitted
on the homicide and a third defendant pled to voluntary
manslaughter).
People v. Wilson (1982) 135 Cal.App.3d 343. CA holds that
reliance on Rule 42l(a)(l) for an upper term for sodomy was
proper even though the victim did not suffer great bodily harm
as defined in CAUDILLO. CA notes that the rule factor does not
require GBI chargeable under PC l2022.7, and that the same
factor contains other alternatives met here -viciousness and
callousness.
*People v. Ferris (1983) 140 Cal.App.3d 585. CA finds no
improper aggravation based on an element where the upper
term in a rape case was based on great violence. Although
cruelty and violence may be inherent in rape, the cruelty and
violence here (punching and beating the victim in the
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presence of her minor child) far exceeded the amount
necessary to accomplish a forcible sex crime.
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People v. Arbee (1983) 143 Cal.App.3d 351. CA finds that two of
the reasons given in support of the upper term in a robbery
case were improper. As for threat of great bodily harm, CA finds
dual use of facts since the only threat was a result of the use of
a firearm, for which a separate enhancement was imposed.
People v. Young (1983) 146 Cal.App.3d 729. Defendant fired
shots at an officer, was convicted of PC 245 (b), and received the
upper term based on 5 factors. CA holds seriousness of the
offense was not an element but merely stated the obvious and
did not make the offense worse than the ordinary, and risk to
the officer’s life was an element and hence not useable.
People v. La Fargue (1983) 147 Cal.App.3d 878. Defendant
forced an intoxicated l6 year old girl into a car, drove off,
apparently attempted to rape her without success, but did
manage to inflict numerous bruises and cuts. He was given the
upper term for PC 245 (assault by means likely to produce GBI).
CA notes that threat of great bodily harm would be an improper
factor here, since it is an element of PC 245, but actual injury is
not an element so infliction of bodily harm was a proper factor.
People v. Reeder (1984) 152 Cal.App.3d 900. While committing
sexual assaults, defendant told his victim that the “quicker you
do what I want you to do the quicker you can go home to your
kids.” The CA holds that this did not constitute a threat against
the victim’s children, so it was improper to base the upper term
in part on threats of great bodily injury against the victim and
her children.
People v. Reeder (1984) 152 Cal.App.3d 900. The threat of great
bodily injury was found to be an aggravating factor in several
separate counts of sexual assaults against three separate
victims. As to one submissive victim, the CA holds the factor
was improper since it was an element of the offense and no
excessive use of force or fear occurred. As to the other two
victims, CA finds no error because the threats and force were in
excess of that inherent in the crimes. (Choking, threatening to
break every bone in her body, and threatening to kill her if the
crime was reported, as to one victim. The other victim was
struck with sufficient force to drive a tooth entirely through her
lower lip.)
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People v. Levitt (1984) 156 Cal.App.3d 500. Defendant shot his
former partner (whom his wife left him for) and a customer and
received an upper term based on various aggravating factors.
Though he was charged with murder, jury had found
manslaughter. Nevertheless, CA upholds callousness and
viciousness since the judge was not bound by the jury’s implied
partial acceptance of the self-defense theory advanced by
defendant because aggravation is decided by a preponderance,
not beyond a reasonable doubt.
People v. Reed (1984) 157 Cal.App.3d 489. Defendant pled
guilty to mayhem based on her act of slashing the victim across
the face with a razor-sharp box cutter, producing a several inch
gash that required 70 stitches and left a permanent scar. The
CA upholds basing the upper term in part on the aggravating
factor of viciousness. Viciousness is not an element of mayhem,
so it is available for use as an aggravating factor. The CA notes
that some destructive violence may be due to frustration or
rage, and there need be no specific intent to maim to constitute
mayhem.
People v. Richard (1984) 161 Cal.App.3d 559. Defendant pled
guilty to two assaults and a knife use. He received an upper
term based on his dangerousness and a CS and a knife
enhancement. CA finds dangerousness is a separate factor from
the use of a knife and the CS offense.
*People v. Lovedy (1984) 162 Cal.App.3d 499. Defendant was
given upper terms for sodomy and oral copulation on 9 and
11 year old boys. The CA upholds reliance on the infliction of
bodily harm as an aggravating factor, based on lax anal tone
and stretch marks on the boys caused by frequent and long
term sodomy. Actual bodily harm is not an element of
sodomy. CA also upholds reliance on vulnerability since that
was not based solely on age here, but on the fact that the
acts occurred while the boys were under the control and
supervision of the defendant.
People v. Harvey (1984) 163 Cal.App.3d 90. Defendant was
given upper term for attempted 187. 1 of the 3 reasons for the
upper term was viciousness/callousness. CA refuses to
construe that factor narrrowly to bar it just because viciousness
is inherent in 664/187. Rather, the question is whether this
664/187 was more vicious than others. It was, since the attack
here was unprovoked, unexplained, and the victim had no
opportunity to defend himself.
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People v. Nevill (1985) 167 Cal.App.3d 198. CA upholds
viciousness as an aggravating factor in a voluntary
manslaughter, noting that unlike a manslaughter where 2
matched persons have a sudden quarrel, here defendant
literally blew apart his unarmed defenseless distraught wife by
shooting her 10 times in rapid succession. This was not a
simple shooting, but was butchery. CA notes that even if the V
died instantly from the 1st shot, the firing of 10 shots is still
relevant to show a callousness on def’s part. But CA finds it was
wrong to also base cruelty on using the couple’s child as a lure
to get the V home. The jury rejected the theory that this was
done as a plan to kill. If done to lure her home to talk or argue,
that was not sufficiently related to the killing to be a fact in
aggravation of the crime.
People v. Lewis (1986) 180 Cal.App.3d 816. Upper term was
given in a bar fight manslaughter based in part on “violence”.
CA holds may be an element and so barred but doesn’t reach
because other factors exist to uphold.
People v. Piceno (1987) 195 Cal.App.3d 1353. Defendant lost
control of car speeding on curve and killed pedestrian. He pled
to vehicular manslaughter without gross negligence and was
given upper term. CA holds great danger of bodily harm was
improper factor as rule covers actual great bodily harm. Also,
great bodily harm is an element of PC 192 here (although CA
refuses to rule it out in all homicides).
People v. Marshall (1987) 196 Cal.App.3d 1253. Defendant was
convicted of battery with serious bodily injury and was given the
upper term based in part on great violence. CA affirms, holding
that great violence is not an element of PC 243. That section
focuses on the injury, not the means by which it occurred.
Here, defendant kicked V in the face several times with steeltoed boots, constituting great violence, but serious injuries can
occur without such great violence.
People v. Garcia (1989) 209 Cal.App.3d 790. Defendant was
given upper term in rape case for great violence, among other
factors. V resisted valiantly, resulting in defendant punching,
slapping, and dragging her by hair, throwing her into bushes
and ripping off her clothes. Defendant argues he used only the
force necessary to overcome her resistance. CA notes
amendment to PC 261 removing V’s resistance as prerequisite,
so the force here went beyond the element of force required for
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rape; it was clear here long before defendant desisted that V
was not consenting.
*People v. Holt (1992) 10 Cal.App.4th 1859. CA upholds
finding that defendant’s sexual offenses were excessively
cruel and vicious, based on the fact that he blindfolded
several of the victims (increasing the terror and degradation
they suffered), and that he told one victim, a Christian school
janitor, that she would meet her God sooner than she
thought if she did not comply with his demands.
2.
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Rule 421(a)(2): “The defendant was armed with or
used a weapon at the time of the commission of the
crime.”

People v. Ramos (1980) 106 Cal.App.3d 591. CA upholds use of
weapons factor for upper term, despite equal protection
argument based on fact that direct use of weapons to enhance
(per 12022s) provides greater procedural protections than when
same factor is used for upper term. (CA fails to discuss the
issue re: specific provisions should control over general
provisions. (Rose v. State of California, 19 Cal.3d 713, 723-724.)
*People v. Gomez (1980) 113 Cal.App.3d 795. Where jury
finds both GBI and 12022.5, and trial court strikes the
12022.5, use of the firearm can be considered as a factor in
aggravation.
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People v. Jones (1981) 126 Cal.App.3d 308. Although the victim
of the robbery never saw (or was even aware of) a gun, another
person who pursued the fleeing suspect vehicle heard shots
fired from the area of the car, and a loaded gun was found in
the car when arrests were made soon after the crime. CA holds
that these facts justify “use of a gun or armed with a gun” as an
aggravating factor as to the robbery.
People v. Moreno (1982) 128 Cal.App.3d 103. Limiting broad
language in WHITEHOUSE, CA holds it was error to impose the
upper term for a P.C. 245 count based, in part, on the
aggravating factor of personal use of a knife. Use of a weapon is
an element of the crime and, unlike use of a gun in WHITEHOUSE, CA finds no reason to consider knives worse than other
weapons. In useful language, CA notes that the essence of
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aggravation relates to the effect of a particular fact in making
the offense distinctively worse than the ordinary.
People v. Lopez (1982) 131 Cal.App.3d 565. Defendant was
given the upper term for PC 245 based in part on being armed
with a firearm. CA finds no problem with the fact that the jury
had found use of a firearm (PC 12022.5) allegations untrue. CA
notes that the jury was never asked to make a finding as to
arming. CA does not discuss the fact that there was no evidence
of arming other than the evidence of personal use that was
rejected, although in another part of the opinion not dealing
with sentencing, the CA found no problem with inconsistent
verdicts.
People v. Reid (1982) 133 Cal.App.3d 354. CA holds it was
erroneous to base aggravation in part on use of a deadly
weapon, where the only “weapon” was a toy gun which was
neither used, nor shown to be intended to be used as a club.
People v. Garcia (1986) 183 Cal.App.3d 335. Defendant was
convicted of PC 459 and given upper term based in part on
being armed with a gun. Evidence showed he entered a garage
and a house. Gun was found in the garage after defendant was
chased from scene. Defendant argues no showing he took the
gun in the house, so no evidence he was armed during the PC
459. CA disagrees - no requirement of weapon on person to be
armed. Fact that he had access to the weapon at the scene of
the crime was enough.
People v. Searle (1989) 213 Cal.App.3d 1091. CA also finds
“armed with weapon” factor was supported in drug sale case by
fact defendant had a loaded gun in back of the car from which
he sold drugs.
People v. Lewis (1991) 229 Cal.App.3d 259. CA upholds basing
CS terms on use of deadly weapon, even though weapon use
enhancement was found not true by the jury. The enhancement
had to be proved BRD, but for use to justify CS terms it only
had to be found by a preponderance, so the verdict does not
preclude use of the factor for this purpose. CA also finds
sufficient evidence of use where weapon was used to intimidate
the victim so that she submitted to rape. Even though the
actual sex acts did not occur until after the weapon was
discarded, CA concludes that the rape began when the intimidation began, so the use was in the commission of the rape.
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3.

Rule 42l(a)(3):
vulnerable.”

“The

victim

was

particularly

People v. Hawk (1979) 91 Cal.App.3d 938. CA affirms use of
victim vulnerability as an aggravating factor in a rape, where
defendant was larger than victim (6’0” and 5’2”), defendant
determined that victim was alone and would be alone for two
hours before he initiated rape, and defendant tied victim up
before inflicting a knife wound. CA stresses that tying her up
was a fact apart from the GBI and that it left her particularly
vulnerable to the knife attack.
People v. Smith (1979) 94 Cal.App.3d 433. Two defendants
broke into apartment, jumped on top of two females who were
asleep, harassed them sexually at knifepoint for four hours, and
removed their underpants so they would not run from the
apartment. With little discussion, CA concludes that the victims
were clearly particularly vulnerable.
People v. Eades (1979) 95 Cal.App.3d 688. Defendant, in rear
seat of vehicle, shot and killed the armed police officer-driver
without warning. CA upholds upper term for second degree
murder based solely on vulnerability. Victim was unaware of
defendant’s possession of a weapon, so he could not protect
himself. CA rejects argument that vulnerability should be
limited to actual characteristics, such as age or physical
handicap.
People v. Ramos (1980) 106 Cal.App.3d 591. CA rejects
argument that vulnerability should be limited to personal
characteristics of victim rather than circumstances of the crime.
Here, victim was robbed when defendant and two others forced
their way into his home. The fact that victim was isolated from
help from passers-by made the victim particularly vulnerable.
People v. Hubbell (1980) 108 Cal.App.3d 253. Defendant was
given upper term for PC 207 based in part on victim
vulnerability. CA notes defendant offered her a ride, drove past
her destination, refused to let her out, and forcibly restrained
her when she tried to jump out. CA concludes that being
trapped in the vehicle rendered her vulnerable.
*People v. Guzman (1980) 108 Cal.App.3d 601. With little
discussion, CA finds that a l5 year old slight female rape
victim, walking in a darkened neighborhood was particularly
vulnerable to the rapacious assault by a l85 pound knife-
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armed male. The victim was defenseless, unguarded, unprotected, accessible, and assailable in every sense of these
words.
People v. Flores (1981) 115 Cal.App.3d 924. Defendant was
given upper term for PC 288a, subd. (b)(2) (oral cop with person
under 16). One reason was victim vulnerability. CA finds that
the only vulnerability here was the age of the victim, and that
was an element of the offense. CA notes as examples of
“particular vulnerability” such factors as mental deficiency,
physical handicap, or intoxication.
People v. White (1981) 117 Cal.App.3d 270. Defendant killed
two victims by firing four to five shots at each, with the last two
shots in each case being fired into the head from a short
distance while the victim lay helpless on the floor. CA finds
these victims were obviously particularly vulnerable.
People v. Boerner (1981) 120 Cal.App.3d 506. CA approves
vulnerability of the victims as an aggravating factor where the
victims were illegal aliens, isolated in a foreign society, unable
to speak English, possessing little or no money, and at the
mercy of robbers.
*People v. Ramirez (1981) 121 Cal.App.3d 188. CA upholds
upper term, holding two young and healthy victims were
nonetheless particularly vulnerable in that they were robbed
by defendant and an accomplice late at night in a somewhat
isolated area.
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People v. Ginese (1981) 121 Cal.App.3d 468 Defendant pled to
two counts of lewd acts on a child under 14. The upper term
was based in part on vulnerability of the victims (age 9 and 11)
and on involvement of minors. CA finds this to be an improper
reliance on an element, not made valid by the reference to
specific ages rather than merely to minority. CA approves of
FLORES and adds other factors that could properly show
vulnerability in an age crime--supervision or control over the
victims, isolation, temporary dependency, extreme youth within
the applicable age range, or fear of factors other than
defendant. However, none of these factors were present here.
People v. Collins (1981) 123 Cal.App.3d 535 During a
supermarket robbery, defendant took a female clerk as a
hostage, taped her hands and feet, and held a cocked gun to
her head for several hours while he negotiated with the police.

120

He received the upper term based on callousness and
viciousness (based on holding the gun to her head),
vulnerability of the victim, and several other factors. He was
also enhanced for use of the firearm. CA notes that even if
holding the gun to her head is disregarded as dual use of the
facts, the victim was still rendered vulnerable based solely on
the taping of her hands and feet.
People v. Bennett (1981) 128 Cal.App.3d 354. Defendants
entered a supermarket in a shopping center at 8:15 p.m. in
June, with five employees and 40-50 customers present. They
brandished a shotgun, grabbed two persons trying to leave, and
committed a robbery. Five reasons were stated for the upper
term and a gun use enhancement was also imposed. CA holds
vulnerability was an improper aggravating factor under the total
circumstances, though it might be proper if the victim was a
single clerk in an isolated market in the wee hours, or if there
was not a separate gun use enhancement.
People v. Karsai (1982) 131 Cal.App.3d 224. Defendant was
given the upper term for rape based in part on the factor of
vulnerability of the victim. The CA upholds the reliance on that
factor here, since the victim was 16 years old, and since the
defendant was able to physically overpower her with relative
ease, indicating that she was particularly vulnerable to the
defendant’s depredations.
People v. Wilson (1982) 135 Cal.App.3d 343. CA upholds
reliance on particular vulnerability in that the rape victim was a
young female home alone at night, and defendant cut her phone
cord so she could not call for help.
*People v. Bledsoe (1983) 140 Cal.App.3d 267. CA finds HEARING
adequate support for the upper term since one fact alone is GRANTED.
enough to support an upper term. Without indicating any of SUPREME
the 4 stated factors were erroneous, CA specifically approves COURT
of the factor of particular vulnerability based on the fact that OPINION
the rape victim was 14 years old.
AT 36 Cal.3d 236, 252, fn. 16, “AGREES” WITH THIS
HOLDING. (SEE People v. Ford (1981) 30 Cal.3d 209, 215216 FOR THE IMPACT OF SUCH AN “AGREEMENT”. BUT
SEE ALSO People v. Blade (1991) 229 Cal.App.3d 1541,
1545-1547.)
*People v. Ferris (1983) 140 Cal.App.3d 585. Defendant
subjected a mother and her 10 year old daughter to forcible
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sex offenses and was given an upper term based in part on
vulnerability of the victims. Recognizing that age alone does
not support aggravation for vulnerability where it is an
element of the offense that the victim be a minor, CA finds
adequate other bases in that the victims were confined in a
small room, led to believe defendant had a weapon, and that
the mother, after being beaten, consented to oral copulation
as the only way to protect her daughter from further humiliation.
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People v. Bloom (1983) 142 Cal.App.3d 310. CA holds it was
error to rely in part on particular vulnerability as a factor in
aggravation in a felony drunk driving case. The CA approves of
a broad definition of vulnerability and concludes that all victims
of drunk drivers are vulnerable, but CA recognizes that it is
precisely because of that fact that this victim was not
particularly vulnerable in any special or unusual degree.
People v. Salazar (1983) 144 Cal.App.3d 799. CA upholds the
upper term in a rape case, holding that a rape victim in a
private residence is more vulnerable than a woman fending off a
rapist in a car on a dark street (especially when the residence is
that of the rapist). (ACCORD - See People v. Burrell-Hart (1987)
192 Cal.App.3d 593, 601.)
People v. Simon (1983) 144 Cal.App.3d 761. Defendant pled to
12 counts of forgery, all involving checks from a children’s
soccer league of which defendant was treasurer. CA upholds an
upper term and concludes the soccer league was a victim (not
just the bank) and it was a vulnerable victim since it was
operated on trust.
People v. La Fargue (1983) 147 Cal.App.3d 878. Defendant
forced an intoxicated l6 year old girl into a car, drove off,
apparently attempted to rape her without success, but did
manage to inflict numerous bruises and cuts. He was given the
upper term for PC 245 (assault by means likely to produce GBI).
CA holds that the victim’s youth was a proper aggravating
factor. Vulnerability was also a proper factor, based on
intoxication.
People v. Garcia (1983) 147 Cal.App.3d 1103. Defendant was
given the middle term for lewd acts (PC 288(a)) on his 7 year old
step-daughter after the court found that several mitigating
factors were counterbalanced by aggravating factors, including
the vulnerability of the victim. CA notes cases that disallow
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vulnerability based on age in a PC 288(a) case, but finds no
problem with vulnerability based on defendant’s position of
authority and control over the child. CA rejects the contention
that most PC 288(a) violations are committed by parents or
custodians, citing 4 published cases involving other types of
defendants.
People v. Price (1984) 151 Cal.App.3d 803. Defendant was
sentenced to 4 full CS upper terms for violent sex offenses on
one victim on one occasion, plus two CC terms for 2 counts of
robbery during the same incident. CA holds that the victim was
not particularly vulnerable where she was an adult woman in a
liquor store at 9 PM with 2 clerks present, who were able to
summon the police. Though she was moved to a rear storage
area, the police were already on their way by then. If this victim
was particularly vulnerable, then any female victim of a sex
offense would be. CA stresses the need to consider both the
personal characteristics of the victim and the setting of the
crime.
People v. Hetherington (1984) 154 Cal.App.3d 1132. Defendant
was given the upper term for lewd acts on a minor for several
reasons, including vulnerability of the victim. The CA found no
improper reliance on an element (age), since the vulnerability
was properly based on the fact that the offense occurred in a
child care home run by the defendant and his wife.
People v. Levitt (1984) 156 Cal.App.3d 500. Defendant shot a
business partner and a customer who was with the partner. CA
upheld an upper term based in part on vulnerability of the
victim because he shot an unarmed bystander.
*People v. Lovedy (1984) 162 Cal.App.3d 499. Defendant was
given upper terms for sodomy and oral copulation on 9 and
11 year old boys. The CA upholds reliance on the infliction of
bodily harm as an aggravating factor, based on lax anal tone
and stretch marks on the boys caused by frequent and long
term sodomy. Actual bodily harm is not an element of
sodomy. CA also upholds reliance on vulnerability since that
was not based solely on age here, but on the fact that the
acts occurred while the boys were under the control and
supervision of the defendant.
People v. Garcia (1985) 166 Cal.App.3d 1056. Trial court found
in aggravation that child molest V was vulnerable, not just
because of age but also because of the relationship to
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defendant, an adult who lived in the same home. CA finds no
error, noting cases re: age crimes that allow vulnerability to be
based on relationship. Also, this V was 2-1/2, qualifying as
extreme youth within the statutory age range. In light of this
reliance on the relationship, CA finds technical error in also
finding in aggravation the nearly identical factor of taking
advantage of a position of trust. But the error was harmless
since the judge made it clear he was not just counting the
number of factors, but had actually considered the total
circumstances.
People v. Nevill (1985) 167 Cal.App.3d 198. CA upholds
vulnerability as an aggravating factor in defendant’s
manslaughter of his wife, based on defendant’s use of their
infant child as a means of luring the wife from her place of
employment to their home where he shot her. CA also notes the
V was emotionally distraught and unarmed, powerless against
the larger, athletic defendant. At home, there was no one to aid
her as there would have been at work. She was unsuspecting in
her own bedroom when shot. CA also notes she was helpless
after the 1st shot as defendant pumped 9 more bullets into her.
People v. Estrada (1986) 176 Cal.App.3d 410. Defendant was
convicted of multiple sex crimes and got an upper term and
consecutive sentences. Defendant claimed these terms were
based on victim’s age (5 years old). Trial court cited age and
vulnerability in giving upper term. CA holds nature of child plus
her very young age is sufficient to find aggravation, and is not
an element of the offense.
*People v. Daye (1986) 177 Cal.App.3d 1152. Trial court
imposed full CS terms in rape case based in part on a finding
that the V was vulnerable in that she was a young woman
out alone at night at a shopping center with no means to
defend herself. CA upholds reliance on vulnerability, noting
also that V was small (5’3”, 115-120 pounds), and was alone
in the parking lot away from other customers when she was
attacked while getting in her car.
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People v. Parrott (1986) 179 Cal.App.3d 1119. Court cited victim
vulnerability in sentencing on a selling marijuana to a minor
conviction. CA holds minority of the victim is an element and so
victim vulnerability based on age is improper.
People v. McNiece (1986) 181 Cal.App.3d 1048. Defendant was
convicted of vehicular manslaughter by drunk driving and with
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gross negligence, and of felony drunk driving. (1 death, 1
injury.) CA notes concerns re:sentencing - Reasons given for
choosing prison over probation were faulty. Vulnerable V does
not apply because this V was no more vulnerable than any
other V of a drunk driver. This is not a case where defendant
took deliberate advantage of a vulnerability. Fact that the
intersection where defendant ran a stop sign had limited
visibility does not make vulnerable V factor apply. Degree of
harm also cannot apply since death is an element.
People v. Combs (1986) 184 Cal.App.3d 508. Defendant was on
bail on charges of molesting the 14 ywear old son of her
common-law husband, who was already in prison based on
similar charges. Defendant and husband devised a scheme for
an inmate soon to parole to follow the boy, kidnap him, take
him to the desert, force him to write recantation letters, and
then kill him, pour battery acid on him, and burn the body. CA
upholds upper term for solicitation of murder, concluding
vulnerability was a proper aggrvating factor here in light of all
the plans for the boy.
People v. Loudermilk (1987) 195 Cal.App.3d 996. Defendant
shot a man sleeping in a tree grove near a highway offramp at 3
AM. Defendant was given upper term for PC 245, based on
premeditation. CA agrees that evidence of premeditation may be
too thin, but probation report also mentioned victim was
vulnerable. CA agrees that sleeping V is vulnerable. Judge
refered to fact V was asleep and, although not very precise, CA
sees no need to remand where vulnerability is all that is needed
to justify upper term. (Seems very shallow as CA admits
defendant had mental problem, ignored by trial court, that
could even result in mitigation.) OPINION AFTER REHEARING.
People v. Piceno (1987) 195 Cal.App.3d 1353. Defendant lost
control of car speeding on curve and killed pedestrian. He pled
to vehicular manslaughter without gross negligence and was
given upper term. CA holds vulnerability was an improper factor
since all Vs of drunk drivers are vulnerable and this V was not
vulnerable in any special sense. Fact V was pedestrian rather
than in another car makes no difference. CA stresses fact that
defendant did not TAKE ADVANTAGE of any vulnerability, as
opposed to one who seeks out a vulnerable V.
People v. Hall (1988) 199 Cal.App.3d 914. Defendant entered a
home and attacked husband and wife asleep in their bed. Both
resisted and the wife got a gun and pointed it at defendant. CA
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upholds upper term based in part on victim vulnerability.
Although it was 2 adults armed with a gun against a single
unarmed intruder, CA nonetheless relies on cases which have
held that people attacked in their own home are vulnerable.
People v. Quinones (1988) 202 Cal.App.3d 1154. CA remands
for resentencing in lewd acts by force case where trial court
relied in aggravation on fact that V was 9 years old as basis of
finding she was particularly vulnerable. Per GINESE, youth was
an element of the offense and no finding was made that fear or
dependency due to V’s relatively young age was the basis for
aggravation. DISSENT would reject GINESE if it is interpreted to
preclude aggravation based on age considerably below that
which is an element.
People v. Clark (1990) 50 Cal.3d 583. SC upholds upper term
for rape of former wife, based in part on vulnerability. Accepting
SMITH requirement that V be vulnerable in a special or unusual
degree, to an extent greater than in other cases, SC finds that
test met here. Defendant used his prior relationship to persuade
her to admit him into her apartment, exploiting her concern
and manipulating her trust. This allowed him to gain entrance
to a location where V was alone, inaccessible, unprotected, and
unable to protect herself.
People v. Fernandez (1990) 226 Cal.App.3d 669. Defendant was
convicted of 156 child molest counts. Reviewing reasons for
sentence choices, CA concludes vulnerability was an element if
based on age; if it was based on parental relationship, it was
repetitive of position of trust aggravating factor.
People v. Lewis (1991) 229 Cal.App.3d 259. CA finds sufficient
evidence to support use of victim vulnerability as a reason for
CS terms where rape victim was intimidated into compliance
with sexual demands. CA finds this shows mental vulnerability
People v. Jones (1992) 10 Cal.App.4th 1566. Defendant,
separated from his wife, took his two children for a visit and
kept them at his commune for an extended time, beyond the
anticipated visit, molesting one of them while there. CA upholds
use of these facts to support 3 separate aggravating factors: the
manner of the abduction and molestation supported a finding
the crimes were planned and sophisticated, removal of the
victims to an unfamiliar setting away from their mother and
step-father rendered them particularly vulnerable, and the fact
that defendant acted under color of law supported a finding that
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he took advantage of a position of trust. These are separate factors, even if supported by overlapping facts, and CA sees no
reason why the prohibition against the dual use of facts should
preclude what was done in this sentencing.
People v. Spencer (1996) 51 Cal.App.4th 1208. Prosecution tried
to prove defendant unexpectedly shot 2 friends while they sat in
a car, opening the door to welcome him. The defense claimed
self-defense or imperfect self-defense. The jury returned verdicts
of voluntary manslaughter and attempted involuntary
manslaughter. The trial court agreed the verdicts implied
acceptance of the imperfect self-defense theory, but also
imposed an upper term based on vulnerability of the victims.
CA remands for resentencing, concluding that a verdict based
on imperfect self-defense means the jury found the victims
engaged in conduct that caused the defendant to honestly,
albeit unreasonably, believe in the need for self-defense. CA
concludes this is inconsistent with victim vulnerability as that
term is used in the aggravating factor context.
4.

Former Rule 421(a)(4): “The crime involved multiple
victims.”

People v. Guevara (1979) 88 Cal.App.3d 86. Defendant was
charged with five counts of kidnapping. He pled to one count,
which named a single victim. CA upholds upper term based in
part on multiple victims, noting that the circumstances were
that the mother was kidnapped along with the named victim, so
there were multiple victims.
*People v. Wright (1980) 107 Cal.App.3d 372. Multiple victims HEARING
as aggravating factor is held improper where based on two GRANTED.
counts, not transactionally related, with single victim in each SUPREME
count. Also, while a burglary may involve theft of property COURT
belonging to more than one person, this is not an aggravating OPINION AT
factor where none of the “victims” are present in the 30 Cal.3d
705,
residence during the burglary.
“AGREES” WITH THIS HOLDING.(SEE People v. Ford
(1981) 30 Cal.3d 209, 215-216 FOR THE IMPACT OF
SUCH AN “AGREEMENT”. BUT SEE ALSO People v. Blade
(1991) 229 Cal.App.3d 1541, 1545-1547.)
People v. Lawson (1980) 107 Cal.App.3d 748. CA briefly notes
trial court erred by basing aggravation on multiple victims
where principal count involved only one victim. A court may not
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find multiple victims by adding victims from independent
crimes.
People v. Bejarano (1981) 114 Cal.App.3d 693. Reiterating
LAWSON, CA holds that it was improper to base the upper term
on multiple victims where defendant was convicted of multiple
counts (and given CS terms) with a single victim for each count.
CA stresses that Rule 421(a)(4) refers to the “crime” at issue-singular, not plural.
People v. Burney (1981) 115 Cal.App.3d 497. CA approves
aggravating factors cited here, including multiple victims factor,
where there were two related offenses with one victim in each
offense and CC terms were imposed.
People v. White (1981) 117 Cal.App.3d 270. Defendant was
given CS terms for two counts of manslaughter. One reason for
imposition of the upper term on the principal count was that
defendant had caused two deaths. Citing LAWSON, CA notes
merely the fact of two deaths is not a proper basis for the upper
term.
*People v. Martinez (1981) 120 Cal.App.3d 698. Defendant
pointed a gun at two persons. He was charged with ADW
against only one of them. After conviction, upper term was
based in part on multiple victims. C.A. upholds this as proper
consideration of facts surrounding the offense.

ORDERED
UNPUBLISH
ED

People v. Alvarado (1982) 133 Cal.App.3d 1003.Defendants
were each given CS terms for 2 counts of attempted robbery
(two victims robbed simultaneously) based on multiple victims
and separate acts of violence. CA points out an apparent
conflict with Rule 425, since this was a single violent action
rather than separate acts, and since there was only one victim
of each count,not multiple victims of a single crime or count.
People v. Martinez (1982) 135 Cal.App.3d 819. Defendant was
convicted of 3 sex offenses against 2 separate victims. Probation
was denied based in part on the fact of multiple victims. No
count had more than one victim. CA finds no error, stressing
that the issue here is only suitability for probation, rather than
an upper term.
*People v. Ferris (1983) 140 Cal.App.3d 585. CA holds that
when multiple victims results in mandatory full CS terms per
PC 667.6,subd.(d), it is an improper dual use of facts to also
base the upper term on multiple victims. However, here there
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was a third victim; the brother of the younger victim was a
victim of false imprisonment and a witness while his mother
was beaten, so he qualifies as a victim of the entire criminal
transaction.

NT OPINION
NOT
PUBLISHED

People v. Coulter (1983) 145 Cal.App.3d 489. Defendant was
sentenced to an upper term on count I. Count I consisted of the
theft of a vehicle from one victim and the theft of a wallet
belonging to a second victim from the glove compartment of the
vehicle. The upper term was imposed on that count based in
part on multiple victims. CA discusses the “transactionally
related” line of cases, and concludes counts I and II were not
related, and there were not multiple victims in count I since a
single burglary is not made worse because property belongs to
more than one person.
People v. Savala (1983) 147 Cal.App.3d 63. CS terms were
imposed for multiple robberies committed at different locations
with different victims. Although there was only one victim in
each count, the CA finds no error. Here, the court was not really
relying on multiple victims, but on the separate and distinct
nature of the crimes, a proper factor within Rule 425.
*People v. Lovedy (1984) 162 Cal.App.3d 499. CS terms were
imposed based on predominantly independent objectives,
multiple victims, numerous convictions, and the conclusion
that the sodomy and oral copulation convictions were part of
“an ongoing thing”. The CA upholds the multiple victims
factor per BURNEY, since there were two victims in counts
that were separate but transactionally related. However, in
light of that conclusion, the “predominantly independent”
factor cannot stand. Nevertheless, the valid factors weighed
heavily in favor of CS terms, so the CA concludes that the
error was harmless.

ORDERED
UNPUBLISH
ED

People v. McNiece (1986) 181 Cal.App.3d 1048. Defendant was
convicted of vehicular manslaughter by drunk driving and with
gross negligence, and of felony drunk driving. (1 death, 1
injury.) CA notes concerns re:sentencing - Although no reasons
are required for mid-term, the court gave reasons for finding
aggravation and mitigation balanced here so CA reviews them
and concludes multiple Vs cannot apply because there was only
1 V on the 192.3 count.
People v. Searle (1989) 213 Cal.App.3d 1091. CA finds error in
basing upper term for cocaine sales to undercover officer on
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multiple Vs. Trial court said amount of drugs indicated
defendant envisioned many users, but CA finds no evidence of
many intended Vs and notes other factors cover large quantity
of drugs. Although drug crimes impact on the entire
community, so do all other crimes.
People v. Blade (1991) 229 Cal.App.3d 1541. Defendant broke
into a home in which three young men lived. None of them were
there. Defendant stole property, including items owned by each
of the 3 residents. The trial court imposed the upper term based
only the the multiple victims aggravating factor. CA holds that
even though none of the victims were present, the fact that
property belonging to three different victims was taken
substantially increased the gravity of the burglary. CA rejects
COULTER as improperly relying on dicta in WRIGHT that would
not constitute precedent even if it had been a holding, since it
was simply an informal approval of a vacated prior CA opinion,
utilized to complete disposition of issues which the Court did
not deem necessary to address formally. CA notes that it is not
deciding whether there would be multiple victims if there had
just been an entry of a home in which multiple parties lived, but
no theft of property belonging to different victims. CA never
explains how the crime is more aggravated in the absence of
proof that def knew he was stealing from 3 persons rather than
1. CA also never indicates how this would apply in the case of a
burglary of a residence of a family that jointly owned the items
stolen.
OPINION
AFTER
REVIEW
GRANTED
AND
RETRANSFERRED.
5.

Rule 42l(a)(4): “The defendant induced others to
participate in the commission of the crime or
occupied a position of leadership or dominance of
other participants in its commission.”

People v. Berry (1981) 117 Cal.App.3d 184. Defendant was given
the upper term for auto theft, based in part on inducing others
to participate. CA finds no evidence that more than one person
took the car. While there was a passenger in the stolen car
when defendant was arrested, all charges were dropped against
the passenger and there was no evidence connecting him to the
offense. CA concludes that the evidence does not support
reliance on this factor.
People v. Edwards (1981) 117 Cal.App.3d 436. CA imposed
upper term for robbery, stating several reasons inc1uding that
defendant was a very active participant in the robbery.
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Defendant argues this was error, since he was the ONLY
participant in the robbery. CA declines to call this an error,
saying instead that the trial court was only stating the obvious.
CA then goes on to note there were other proper aggravating
factors and no mitigating factors so a different choice is not
reasonably probable and no remand is necessary.
People v. Kellett (1982) 134 Cal.App.3d 949. Defendant was
given an upper term based in part on being a dominant party
among several crime partners. CA acknowledges that others did
most of the planning and that defendant was not the dominant
party, but CA upholds the factor anyway since defendant did
occupy a position of leadership by his frequent contacts with
the dominant parties and his key role in committing the offense.
People v. Arbee (1983) 143 Cal.App.3d 351. CA finds that two of
the reasons given in support of the upper term in a robbery
case were improper. As for inducing others to participate, the
evidence showed only that a female companion did participate,
but there was no evidence that she was induced to do so by
defendant.
*People v. Swearington (1983) 148 Cal.App.3d 160. Defendant
was given the upper term for one burglary and CS terms for
several more. Four reasons were given for the upper term.
With respect to the factor of inducement, CA finds it improper
since defendant was the only participant, he could not have
occupied a position of leadership.

ORDERED
UNPUBLISH
ED

*People v. Gammage (1990) 225 Cal.App.3d 57. CA upholds
“position of leadership or dominance” aggravating factor,
where 16 year old victim was gang-raped by a half dozen
teen-aged males at defendant’s home and defendant did
nothing to stop them. CA points out that defendant and one
other initiated the attack by pulling the victim into the
bathroom and defendant quickly got two others off the victim
and ended the events when defendant’s mother was
approaching the home. CA also notes that defendant was the
biggest of the attackers.

REVIEW
GRANTED

6.

Rule 42l(a)(5): “The defendant induced a minor to
commit or assist in the commission of the crime.”

People v. Flores (1981) 115 Cal.App.3d 924. Defendant was
given upper term for PC 288a, subd. (b)(2) (oral cop with a
person under 16). One reason was that defendant involved a
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minor (the victim) in the offense. CA holds this was improper
since minority is an element of the offense.
People v. Ginese (1981) 121 Cal.App.3d 468. Defendant pled to
two counts of lewd acts on a child under 14. The upper term
was based in part on vulnerability of the victims (age 9 and 11)
and on involvement of the minors. CA finds this to be an
improper reliance on an element, not made valid by the
reference to specific ages rather than merely to minority. CA
approves of FLORES and adds other factors that could properly
show vulnerability in an age crime -- supervision or control over
the victims, isolation, temporary dependency, extreme youth
within the applicable age range, or fear of factors other than
defendant himself. However, none of these factors were present
here.
People v. Parrott (1986) 179 Cal.App.3d 1119. In a sentence for
seeling marijuana to a minor, court used victim vulnerability
based on the victim’s age. CA holds that is an element and
strikes it.
7.

Rule 421(a)(6): “The defendant threatened witnesses,
unlawfully prevented or dissuaded witnesses from
testifying, suborned perjury, or in any other way
illegally interfered with the judicial process.”

In re Perez (1978) 84 Cal.App.3d 168. CA holds that it is
improper to increase a sentence in order to punish for perjury
in the absence of a perjury conviction, but it is proper to
consider perjury committed during trial testimony along with
other circumstances in assessing
the likelihood
of
rehabilitation. Courts must be very cautious when relying on
such a factor, must be very sure that perjury was committed,
and must avoid confusion with improper punishment for
perjury. The record must clearly show the sense in which
perjury has been considered. To merely state that perjury is the
reason for the sentence is not sufficient. (Note that this case
arose in a misdemeanor context and had nothing to do with
interpreting any provision of determinate sentencing, but its
rationale should apply. Cited with approval in People v.
Redmond (1981) 29 Cal.3d 904, 913-914 and In re Lawanda L.
(1986) 178 Cal.App.3d 423, 429-430.)
*People v. Gomez (1980) 113 Cal.App.3d 795. Analyzing a
number of cases wherein suspected perjury at trial was used
as a factor in determining a sentence, CA concludes that
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G
GRANTED;

such a factor can be used to grant or deny probation, but not SUBSEQUE
to actually increase the term. Thus, false testimony (of which NT OPINION
defendant has not been charged or convicted) is not a proper FOLLOWED
aggravating factor.
REDMOND AND WAS NOT PUBLISHED.
People v. Laws (1981) 120 Cal.App.3d 1022. Defendant was
convicted of perjury and preparing a false document based on
submitting a false declaration under penalty of perjury which
claimed compliance with conditions of an earlier probation. The
declaration was used to obtain relief under PC 1203.4.
Defendant was given the upper term based on interfering with
the judicial process and he attacks this factor as being an
element of the offense. CA notes that the particular means of
committing a crime is not an element of the crime, and that
neither of the PC sections at issue require actual interference
with the judicial process as elements. Here, there was
interference justifying the upper term.
People v. Redmond (1981) 29 Cal.3d 904. Supreme Court
holds that a trial court’s conclusion that a defendant has
committed perjury may be considered in fixing punishment.
Here, it was used to support the upper term. The opinion does
not discuss the issue of whether such a factor could be appropriate on the question of probation but not on the question of
aggravation. (But see In re Perez (1978) 84 Cal.App.3d 168,
summarized above.) (See People v. Howard (1993) 17
Cal.App.4th 999, summarized below, regarding the need for
express findings on each element of perjury.)
People v. Benson (1982) 130 Cal.App.3d 1000. Defendant
attacked the imposition of the upper term, arguing that the
court improperly relied on its belief that defendant had
committed perjury at trial and that there was no factual basis
for the finding of particular vulnerability. Without discussing
the merits of either point, CA merely concludes that numerous
other aggravating factors were also listed, so even if there was
any error, it was harmless, since a more favorable result
“cannot be conceived of in the absence of the challenged factors.”
People v. Lewis (1991) 229 Cal.App.3d 259. CA finds sufficient
evidence to support use of subornation of perjury as a reason
for CS terms where a police officer testified that a defense
witness told him that defendant called him from jail and wanted
the witness to lie for him. CA holds the trial court could infer
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that the witness believed defendant wanted him to lie because
the defendant had asked him to lie. CA also holds that an
attempt to suborn perjury is enough to bring this factor into
play.
People v. Howard (1993) 17 Cal.App.4th 999. Victim testified
defendant picked her up while hitchhiking and then forced her
to participate in sexual acts. Defendant claimed consensual sex.
Trial court imposed aggravated term, in part because the jury
necessarily found that defendant had committed perjury. CA
concludes per Dunnigan that a trial court must make specific
findings on each element of perjury (willful statement, under
oath, material, knowingly false) before using perjury to
aggravate. CA stresses the danger that if perjury is used to
freely to aggravate every time a defendant testifies and loses,
there is a danger of chilling the right to present a defense. CA
also notes that a testifying defendant could be confused,
mistaken, of have a faulty recollection, or could testify truthfully
about lack of capacity, insanity, duress or self-defense but fail
to persuade the jury that liability should be excused. Here, the
findings were inadequate, but CA finds the error harmless
beyond a reasonable doubt because this is a situation where
either defendant or the victim must have been lying, and the
verdict shows the jury found defendant was the liar.
8.

Rule 421(a)(7): “The defendant was convicted of
other crimes for which consecutive sentences could
have been imposed but for which concurrent
sentences are being imposed.”

People v. Simpson (1979) 90 Cal.App.3d 919. Agreeing that
normally it is proper to base upper term on fact that defendant
could have been (but was not) given CS terms, CA holds that
factor inapplicable here because plea bargain for concurrent
terms meant this was no longer a case where defendant could
get CS terms. (Accord, see People v. Clark (1993) 12 Cal.App.4th
663, 665-666.)
People v. Cortez (1980) 103 Cal.App.3d 491. After plea bargain
for CC terms, court based upper term on many factors,
apparently including rule 421(a)(7) re: CS terms could have
been, but were not, imposed. CA notes that reference to the
potential CS term (an old case for which probation was revoked
due to the new case), was proper since poor performance on
probation and commission of present crime while on probation
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are proper aggravating factors. CA concludes rule 421(a)(7)
played no part in the sentence.
People v. Ramirez (1985) 165 Cal.App.3d 214. Defendants were
convicted of multiple sex offenses involving a single V. They
were given one upper term, some full CS terms, and some CC
terms. One reason for the upper term was that some counts
that could have been CS were made CC. While that is a valid
reason, the CA holds that the judge was also required to state
the underlying rationale - that is, what reasons would have
justified making them CS. Also, CA finds BELMONTES error in
not separately identifying reasons for the full CS term, as well
as for CS terms generally. CA rejects a harmless error
contention, noting the serious consequences from a decision to
use 667.6(c) rather than 1170.1. When the former is used, a
clear statement of reasons is required.
9.

Rule 421(a)(8): “The manner in which the crime was
carried out indicates planning, sophistication or
professionalism.”

People v. Mathews (1980) 102 Cal.App.3d 704. Defendant got
upper term for clumsy 459 based in part on “professionalism.”
CA affirms, holding, “Professionalism does not so much import
the notion of expertise as it does experience.” Here, defendant
took easily marketable items and crime required some degree of
foresight and planning negating view that defendant acted
spontaneously.
People v. Ramos (1980) 106 Cal.App.3d 591. CA upholds upper
term in 211 based in part on premeditation. Rejecting argument
that there was no more premeditation here than in any typical
211, CA notes defendant and two others all forced way in to
victim’s house, were all armed with walking canes, and all left
on foot. CA merely concludes this shows more than a random
amalgamation of individuals, and does indicate a preplanned
scheme directed at a particular victim.
People v. Berry (1981) 117 Cal.App.3d 184. CA upholds use of
premeditation as a factor in aggravation in an auto theft, based
on timing (nighttime, when the business from which the car
was stolen was closed) and use of special instrument to reach
through barred window of the business and extract keys to the
vehicle.
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People v. White (1981) 117 Cal.App.3d 270. CA finds ample
evidence of premeditation in the manslaughter convictions in
the Dan White case, based on bringing a gun into City Hall,
entering through a basement window to avoid a metal detector,
and reloading between killings.
*People v. Ramirez (1981) 121 Cal.App.3d 188. CA upholds
upper term, holding sudden confrontation of victims in a
parking lot indicated premeditation (in a 2ll case).

ORDERED
UNPUBLISH
ED

People v. Kellett (1982) 134 Cal.App.3d 949. Defendant and
others cut the chain to a gate, entered business premises, and
stole a truck loaded with fuel. CA upholds planning and
professionalism as an aggravating factor based on defendant’s
assurance to his partners that he would have the necessary
tools and knowledge to cut through the gate and hotwire the
truck. CA also notes that bolt cutters were seized from
defendant when he was arrested.
People v. Wilson (1982) 135 Cal.App.3d 343. Defendant was
given upper terms for rape and sodomy. One factor in
aggravation was that the method in which the crimes (plural)
were carried out indicated premeditation. CA acknowledges that
it would be a dual use of facts to aggravate on the basis of a
separate count which received a consecutive term, but here the
crimes were so closely connected that the reference was not
error.
People v. Stewart (1983) 140 Cal.App.3d 11. CA holds the trial
court properly aggravated in part based on sophistication
despite the fact that defendant was easily caught.
Sophistication properly referred to the scheme here (stealing
and disposing of large amounts of technological equipment) and
not to infallibility.
People v. Salazar (1983) 144 Cal.App.3d 799. CA upholds the
upper term in a rape case, holding that there was evidence of
premeditation in that defendant ripped off the victim’s clothes
as soon as she entered his apartment, without any attempt to
seduce her.
People v. La Fargue (1983) 147 Cal.App.3d 878. Defendant
forced an intoxicated 16 year old girl into a car, drove off,
apparently attempted to rape her without success, but did
manage to inflict numerous bruises and cuts. He was given the
upper term for PC 245 (assault by means likely to produce GBI).
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CA holds that premeditation was a proper factor based on
evidence of stalking - the defendant had seen the victim in a
store an hour earlier in a different location and had apparently
followed her.
People v. Levitt (1984) 156 Cal.App.3d 500. After defendant’s
wife left him for his business partner, defendant bought a gun
under a false name, went to the business, and shot the partner
along with a customer who was with the partner. Defendant
claimed he went for reasons other than to shoot the partner and
was attacked by the partner, so that he shot in self-defense. Although the jury partly accepted defendant’s explanation by
returning manslaughter convictions, CA upholds the factor of
planning and premeditation.
People v. Parrott (1986) 179 Cal.App.3d 1119. Defendant’s sale
of marijuana to a minor was found to be sophisticated. CA
agrees because Defendant kept a ledger of his sales.
People v. Combs (1986) 184 Cal.App.3d 508. Defendant was on
bail on charges of molesting the 14 ywear old son of her
common-law husband, who was already in prison based on
similar charges. Defendant and husband devised a scheme for
an inmate soon to parole to follow the boy, kidnap him, take
him to the desert, force him to write recantation letters, and
then kill him, pour battery acid on him, and burn the body. CA
upholds upper term for solicitation of murder, concluding
premeditation was a proper aggravating factor - not an element
of 653f as the request could be made spontaneously. At any
rate, here there was much more premeditation than was needed
to commit the crime.
People v. Clark (1990) 50 Cal.3d 583. SC upholds upper term
for PC 664/187, based in part on premeditation and planning.
The crime was based on defendant having set fire to V’s home.
Although the jury may have determined that defendant did not
premeditate the murder of the V, there was ample evidence that
he did premeditate with regard to the arson. Since the planned
arson escalated into the PC 664/187, the planning of the arson
was properly consider in imposing the upper term for the PC
664/187.
People v. Read (1990) 221 Cal.App.3d 685. After finding trial
court erroneous believed that defendant was ineligible for
probation except in unusual circumstances, CA finds the error
prejudicial since the court was also wrong in finding as an
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aggravating factor that the crime involved planning, sophistication, and professionalism. Def had been caught on a second
floor balcony at an apartment building, attempting to break in.
CA notes that even this was an attempted second story breakin, there was no indication of professionalism or planning and
the sophistication with which the crime was carried out was
questionable. Thus, this aggravating factor was not supported
by the facts.
People v. Fernandez (1990) 226 Cal.App.3d 669. Defendant was
convicted of 156 child molest counts and given max possible
term - 330 years. Discussing reasons given for the sentence
choices, CA concludes planning and sophistication was an
improper factor as it was no different than in every resident
molester case.
*People v. Marquez (1991) 226 Cal.App.3d 969. Defendant
was charged with 1st degree murder and convicted of second
degree. Judge imposed upper term based on planning and
premeditation. CA upholds reliance on such facts even
though the jury rejected premeditation. The jury had to find
proof beyond a reasonable doubt, but a lesser standard
applies to sentencing.

ORDERED
UNPUBLISH
ED

People v. Zamora (1991) 230 Cal.App.3d 1627. Defendant
attacks reliance on premeditation in aggravation of term for
possession for sale of drugs, since premeditation is an element.
CA holds that “element of the offense,” as used in Rule 441(d)
refers to the essential components of the legal definition of the
crime in the abstract. Premeditation is not an element that
must be proved in a prosecution for possession of drugs for
sale. CA also notes that this kind of crime could be committed
spontaneously, but the evidence here showed ongoing activity
for a period of one year. Thus, the factor was properly relied on
here.
People v. Forster (1994) 29 Cal.App.4th 1746. CA upholds use of
planning as aggravation in felony drunk driving case. The jury
rejected defendant’s claim that he drank substantial vodka
while waiting at customs, because of pain from an injury
suffered in a bar fight. CA concludes that the sentencing court
was entitled to infer that defendant had traveled to Mexico for
the purpose of getting intoxicated.
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10. Rule 421(a)(9): “The crime involved an attempted or
actual taking or damage of great monetary value.”
*People v. Montoya (1979) 95 Cal.App.3d 640. CA rejects
aggravation based on great taking, where offense was grand
theft of $700. CA notes that grand theft requires minimum
taking of $200, and that no enhancement per PC 12022.6 is
possible for less than $25,000. Since upper, middle, and
lower terms must cover $200 to $25,000, upper term for
$700 leaves no distinction between $700 and $25,000.

ORDERED
UNPUBLISH
ED

*People v. Wright (1980) 107 Cal.App.3d 372. Declining to set HEARING
a precise amount, CA upholds use of “great taking” factor GRANTED.
where $6,550 worth of property was taken in two burglaries. SUPREME
Noting $25,000 is required for one year enhancement per PC COURT
12022.6, CA concedes amount here might not justify upper OPINION AT
term standing alone, but was nonetheless properly consid- 30 Cal.3d
ered here along with other aggravating factors.
705,
“AGREES” WITH THIS HOLDING. (SEE People v. Ford
(1981) 30 Cal.3d 209, 215-216 FOR THE IMPACT OF
SUCH AN “AGREEMENT”. BUT SEE ALSO People v. Blade
(1991) 229 Cal.App.3d 1541, 1545-1547.)
People v. Bejarano (1981) 114 Cal.App.3d 693. Defendant was
given the upper term for a burglary based, in part, on the taking
of property of great monetary value. All that was taken was a
rifle, a shotgun, and a television. CA holds this was an improper
factor. CA notes that the record does not disclose the actual
value, but, “unless these items were gold plated or diamond
studded we don’t believe that the ordinary value of the items
taken would meet the test of having great monetary value.”
People v. Berry (1981) 117 Cal.App.3d 184. Defendant was given
the upper term for auto theft, based in part, on an
unreimbursed loss of $450. CA holds that such an amount does
not constitute “great monetary value” under Rule 421(a)(10).
People v. Simon (1983) 144 Cal.App.3d 761. Defendant pled to
12 counts of forgery, all involving checks from a children’s
soccer league of which defendant was treasurer. CA upholds an
upper term and concludes the $2500 check in the principal
count was “a substantial amount of money”.
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11. Rule 421(a)(10): “The crime involved a large quantity
of contraband.”
People v. Maese (1980) 105 Cal.App.3d 710. CA affirms upper
term for possession of heroin based on large quantity – just
under half an ounce. Noting that one-half ounce makes one
ineligible for probation in a sales case, CA finds it reasonable to
call that a large quantity in a simple possession case.
12. Rule 421(a)(11): “The defendant took advantage of a
position of trust or confidence to commit the
offense.”
People v. White (1981) 117 Cal.App.3d 270. In the Dan White
case, CA finds defendant took advantage of a position of trust
(county supervisor) to get into a position to kill Supervisor Milk
and Mayor Moscone.
*People v. Tilcock (1983) 142 Cal.App.3d 720. The trial court
imposed an upper term for one count of receiving stolen
property based in part on the fact that the defendant took
advantage of a position of trust (in that he knew the people
who owned the property that was stolen). (No further discussion of the standard.)
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People v. Garcia (1985) 166 Cal.App.3d 1056. Trial court found
in aggravation that child molest V was vulnerable, not just
because of age but also because of the relationship to
defendant, an adult who lived in the same home. CA finds no
error, noting cases re: age crimes that allow vulnerability to be
based on relationship. Also, this V was 2-1/2, qualifying as
extreme youth within the statutory age range. In light of this
reliance on the relationship, CA finds technical error in also
finding in aggravation the nearly identical factor of taking
advantage of a position of trust. But the error was harmless
since the judge made it clear he was not just counting the
number of factors, but had actually considered the total
circumstances.
People v. Clark (1993) 12 Cal.App.4th 663. CA upholds use of
“position of trust” as an aggravating factor in a case of
continuous sexual contact with a minor. The offense can be
committed by any person in the household, not just those in
positions of special trust. Defendant here was the victim’s stepfather, so the parental relationship supported this factor.
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People v. Franklin (1994) 25 Cal.App.4th 328. Defendant was
convicted of continuous sexual conduct with the child of a
friend in whose home he lived. He was given the upper term
based solely on abusing a position of trust. He claims that such
a factor will be present in every resident child molester case,
and should not be relevant in aggravation unless it is more
egregious than in the usual case. CA simply notes that the
statute merely requires residence within the same home and
defendant, as a close family friend, was not merely a resident
but was a person in whom the victim reposed trust and
confidence.
13. Rule 421(b)(1): “He has engaged in a pattern of
violent conduct which indicates a serious danger to
society.”
People v. Williams (1980) 103 Cal.App.3d 507. Defendant
argued that trial court improperly found a pattern of violent
conduct by considering arrests that had not resulted in
convictions. CA merely notes that even without arrests there is
an ample pattern of violent conduct in a 1966 juvie purse
snatching, 1967 juvie armed robbery, 1968 grand theft from
person, 1970 robbery (state prison commitment), 1977
attempted grand theft (reduced from robbery), and present 1978
robbery.
People v. West (1980) 107 Cal.App.3d 987. With little
discussion, CA upholds upper term for second degree burglary,
based on a pattern of violent conduct. Here, defendant had
prior arrests for assaultive behavior and carrying deadly
weapons, and made violent threats against officers in this case
and officers of the court in an earlier proceeding.
*People v. Johnson (1982) 130 Cal.App.3d 553. CA agrees
that the factor used to support CS terms, pattern of violent
conduct, was not necessarily established by prior resisting
arrest and disturbing the peace convictions, but, per rule
408, CA holds it was nonetheless proper to consider these
and other priors, and that the expressed belief that the wellbeing of the community required CS terms was an adequate
reason for CS terms.
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*People v. Cooke (1982) 131 Cal.App.3d 73. CA finds error in
reliance on pattern of violence as an aggravating factor, since
there was only one violent incident and one incident is not a
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pattern.
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People v. Sanchez (1982) 131 Cal.App.3d 718. Defendant was
given an upper term based in part on numerous priors of
increasing seriousness, and CS terms based in part on a
pattern of violent conduct. CA finds no overlap resulting in any
dual use of facts, concluding that the present offense alone (3
sexual assaults against one victim over several hours) shows
the pattern of violent conduct independent of the prior offenses
used to justify the upper term. In ambiguous dicta, CA may
have indicated that numerous priors and priors of increasing
seriousness could constitute two separate factors, although this
interpretation is not necessary in the context of the discussion.
People v. Richard (1984) 161 Cal.App.3d 559. Defendant, on
plea to two assaults and a knife use, was sentenced to upper
term for dangerousness and received a CS on the other count.
CA finds this was based on a dual use of facts but holds the
error harmless.
People v. Williams (1984) 161 Cal.App.3d 638. Defendant, on
plea to three sex offenses involving two victims, received an
upper term on three full term consecutive counts. The court
cited different victims, violent conduct, and a pattern of violent
conduct including defendant’s prior in support of these terms.
The court then imposed an enhancement for the prior. CA holds
this was a dual use and remands.
*People v. Lovedy (1984) 162 Cal.App.3d. 499. Defendant got
four full term consecutives on four PC667.6 sex offenses in
part because the crimes were “ongoing.” CA holds this is just
another way to state a pattern of violent conduct and upholds
the sentence.
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*People v. Abril (1984) 162 Cal.App.3d 1013. Defendant was
convicted of rape and false imprisonment. He got a CS term
based on a pattern of violent sexual conduct. CA says this is
factually supported by one prior sex-related assault and other
non-sex crimes.
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People v. Norwood (1985) 174 Cal.App.3d 358. Defendant
sentenced to upper term with court citing his prior record. CA
holds this valid: priors need not be violent; non-violent criminal
conduct is appropriate to find Defendant constitutes a danger.
Also even if one or more factors invalid, one valid one is enough
to sustain in face of harmless error tests.
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People v. Thompson (1990) 222 Cal.App.3d 1647. Defendant
was convicted of 2 counts of assault with a deadly weapon,
based on a single incident with multiple victims. He was given
CS terms based, in part, on the factor of a pattern of violence.
Noting he has only 1 prior conviction involving violence, defendant argues that the present case should not be considered
in determining whether there is a pattern of violent conduct.
Defendant also argues that without the present case, there is no
such pattern here. Citing Sanchez and Lutz, CA sees no reason
why the present case should not be considered in determining
whether there is a pattern of violent conduct. CA finds such a
pattern established here. (Note that context is CS terms rather
than aggravation, but same rationale would seem to apply.)
14. Rule 421(b)(2): “The defendant’s prior convictions as
an adult or adjudications of commission of crimes as
a juvenile are numerous or of increasing
seriousness.”
People v. Simpson (1979) 90 Cal.App.3d 919. Defendant was
given upper term for rape based in part on priors which were
numerous and of increasing seriousness. Priors were two petty
thefts, joyriding, grand theft, and burglary. CA upholds use of
this factor on this record and rejects defense argument based
on the fact that the priors were all non-violent property crimes.
People v. Ramos (1980) 106 Cal.App.3d 591. CA upholds upper
terms for 211 based on prior record of increasing seriousness.
Here, the priors were two juvenile offenses of possession of
alcohol in a vehicle and adult offenses of petty theft and
unlicensed driving. Since robbery is more serious than petty
theft, aggravation was justified.
People v. Bejarano (1981) 114 Cal.App.3d 693. Defendant was
given upper term based in part on numerous prior convictions,
and was also enhanced for a prior prison term. CA approves,
noting defendant has six prior convictions not counting the one
for which he was enhanced.
People v. Berry (1981) 117 Cal.App.3d 184. Defendant was
convicted of auto theft and given the upper term based in part
on prior juvenile grand theft auto and prior adult burglary. CA
holds that two priors are not “numerous” under Rule 421(b)(2),
but that the priors can still be considered in aggravation under
Rules 408(a) and 409 (listed factors not exclusive). Per TAYLOR,
(92 Cal.App.3d 83l; see Section VI-C, herein) prior arrests
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without factual support in the probation report cannot be
considered. ALSO, CA rejects any notion of a due process
violation in considering juvenile record in setting the term.
*People v. Silver (1981) 121 Cal.App.3d 533. Defendant was
given a consecutive term based on “numerous prior
convictions” and was also enhanced one year for a prior per
PC 667.5. CA finds that not counting that prior, all that is left
is a prior juvenile adjudication. Although that can be considered (assuming judge meant to include it as a prior
“conviction”), it is not “numerous”. CA rejects AG argument
that reliance on prior conviction for aggravation and prior
prison term for enhancement is not dual use of one fact. The
effect is the same and there can only be one punishment for
one criminal act. (CA follows FLORES re: dual use prohibition
applying to a CS term and an enhancement for a prior.)
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People v. Sanchez (1982) 131 Cal.App.3d 718. Defendant was
given an upper term based in part on numerous priors of
increasing seriousness, and CS terms based in part on a
pattern of violent conduct. CA finds no overlap resulting in any
dual use of facts, concluding that the present offense alone (3
sexual assaults against one victim over several hours) shows
the pattern of violent conduct independent of the prior offenses
used to justify the upper term. In ambiguous dicta, CA may
have incidated that numerous priors and priors of increasing
seriousness could constitute two separate factors, although this
interpretation is not necessary in the context of the discussion.
People v. Sanchez (1982) 131 Cal.App.3d 718. Defendant was
enhanced for a prior prison term and was given an upper term
for numerous priors of increasing seriousness. CA notes that
defendant’s record satisfies that description without regard to
the prior for which he was separately enhanced, and that the
judge did not expressly mention that prior in referring to
numerous priors of increasing seriousness. CA concludes that
there is no dual use of facts since the record does not
affirmatively indicate reliance on that particular prior in
imposing the upper term.
People v. Santana (1982) 134 Cal.App.3d 773. Defendant was
sentenced on the basis of a probation report that contained
considerable raw arrest data without supporting facts. CA
reviews much of the case law in this area and responds to
varied points. CA points out the dangers but finds that much of
what the court relied on was okay since defendant himself
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admitted the accuracy of some of the information and of his
actual guilt in some instances. CA does find error in basing the
upper term in part on prior arrests (rather than convictions)
that were numerous or of increasing seriousness, but the error
was harmless since other proper factors supported the upper
term.
People v. Kellett (1982) 134 Cal.App.3d 949. CA upholds the
upper term in an auto theft case based in part on the increasing
seriousness of defendant’s record. Noting prior convictions for
Unemployment Insurance Code violations and for disturbing the
peace, CA finds this a proper factor.
People v. Simon (1983) 144 Cal.App.3d 761. Defendant pled to
12 counts of forgery, all involving checks from a children’s
soccer league of which defendant was treasurer. CA upholds an
upper term and concludes one prior minor forgery supported
the finding of increasingly serious criminal activity and did not
compel mitigation based on an insignificant prior record.
People v. Salazar (1983) 144 Cal.App.3d 799. CA upholds the
upper term in a rape case, holding, among other points, that
defendant’s 1975 assault conviction, together with the present
case, shows a pattern of violent and increasingly serious
behavior.
People v. Piceno (1987) 195 Cal.App.3d 1353. Defendant lost
control of car speeding on curve and killed pedestrian. He pled
to vehicular manslaughter without gross negligence and was
given upper term. In regard to defendant’s prior record, CA
holds that although all of it was juvenile and fairly minor, there
were 7 offenses and it was proper to consider them in
aggravation. However, most were when defendant was 13 and
15, and 2 when he was 17 were very minor. Defendant was only
2 months past 18, very remorseful, and a hard worker in
school. Under these facts, CA finds as a MATTER OF LAW that
defendant’s juvenile record alone was insufficient to aggravate
the term.
People v. Marshall (1987) 196 Cal.App.3d 1253. In imposing
upper term, one item mentioned by the court was defendant’s
recent conviction, apparently referring to the present case. CA
acknowledges it is unclear just what the judge meant, but CA
notes that the aggravating factors listed by the judge follow the
probation report precisely and in that context CA concludes
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wwhat the court meant was that defendant’s convictions were
becoming increasingly serious.
People v. Searle (1989) 213 Cal.App.3d 1091. CA finds priors
numerous and of increasing seriousness - defendant’s 3 prior
driving under the influence convictions are “numerous” and
present cocaine sale is more serious.
People v. Robinson (1992) 11 Cal.App.4th 609. Upper term was
based in part on defendant’s single prior conviction. CA holds
that was improper, since the same prior was used as the basis
for a PC 667.5 enhancement. CA adds that the single prior
could not constitute “numerous” convictions. CA also note that
the prior was for the same offense as the present crimes, so
“there is no question of increasing seriousness.”
People v. Clark (1993) 12 Cal.App.4th 663. CA holds it is proper
to consider the present offense in determining that defendant’s
priors are of increasing seriousness.
15. Rule 421 (b) (3): “The defendant has served prior
prison terms.”
People v. Covino (1980) 100 Cal.App.3d 660. Although rule
421(b)(3) speaks of prior prison terms(plural) as a factor in
aggravation, CA holds it would be unreasonable not to allow
aggravation on the basis of a single prior. However, where the
underlying conviction that resulted in that prior term was later
vacated by habeas corpus, the prior cannot be used in
aggravation.
*People v. Wright (1980) 107 Cal.App.3d 372. CA upholds HEARING
upper term based in part on prior prison terms as a factor in GRANTED.
aggravation. CA rejects double jeopardy arguments. The SUPREME
increased penalty is attributable to the new crime, and is not COURT
OPINION
additional punishment for the old crime.
AT 30 Cal.3d 705, “AGREES” WITH THIS HOLDING. (SEE
People v. Ford (1981) 30 Cal.3d 209, 215-216 FOR THE
IMPACT OF SUCH AN “AGREEMENT”. BUT SEE ALSO
People v. Blade (1991) 229 Cal.App.3d 1541, 1545-1547.)
*People v. Davis (1981) 119 Cal.App.3d 704. Despite the fact
that a prior CRC commitment does not constitute a prior
prison term within PC 667.5 (per LARA), C.A. holds that it is
proper to consider a prior CRC commitment as an
aggravating factor under rule 42l(b)(3), especially when the
new offenses are drug related. Even if 421(b)(3) is not
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applicable, rule 408 allows consideration of unlisted criteria
and this would properly come under that rule.
People v. Petty (1981) 127 Cal.App.3d 255. Trial court imposed
the upper term based on several stated reasons, including
“prior criminal terms.” Defendant argues that his priors are outof-state convictions not shown to come within the P.C. 668
definition of punishable out-of-state convictions. CA notes that
rule 42l(b)(3) re: prior prison terms expressly allows use of those
which do not come within P.C. 667.5. Even if the rule was
meant to limit aggravation to priors punishable by
imprisonment in California, the priors here appear to qualify
and defendant has not advanced any evidence or contention to
the contrary.
People v. Alvarez (1982) 127 Cal.App.3d 629. Defendant entered
a guilty plea pursuant to a bargain that included striking an
alleged prior. He received the upper term with the court stating
several factors in aggravation, including the prior prison term
that had been struck as an enhancement. CA refuses to apply
HARVEY re: not aggravating on the basis of dismissed counts.
CA manages to find a distinction between DISMISSING (as in
HARVEY) and STRIKING (as here). Somehow, the defendant
making a plea bargain is supposed to understand that there are
very different legal consequences from striking rather than
dismissing.
*People v. Johnson (1982) 130 Cal.App.3d 553. CA holds that
a prior CYA commitment was a proper reason for CS terms,
per rule 42l(b)(3) or rule 408.
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In re Knight (1982) 130 Cal.App.3d 602. Defendant pled guilty
pursuant to a bargain that included the dismissal of two
charged priors. The upper term was then imposed, with the
dismissed priors cited as the reason. After HARVEY, defendant
sought writ relief and the CA holds that HARVEY does apply,
preventing use of the dismissed priors as factors in aggravation.
Such an understanding is implicit and need not be stated as a
term of the bargain. CA notes and apparently approves the
distinction in ALVAREZ, where the prior was stricken rather
than dismissed. CA uses language that indicates that an
uncharged enhancement or crime could be used to aggravate
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even if not transactionally related, but not a dismissed count or
enhancement.
People v. La Fargue (1983) 147 Cal.App.3d 878. Defendant was
given the upper term based in part on a notation in the
probation report that he had served l4 months in a Cuban
prison for attempted murder. CA holds that the PC 668
requirements for a non-CALIFORNIA prior do not apply to use of
a prior to support an upper term, but CA also notes that a prior
cannot be used for any purpose if the foreign proceedings did
not satisfy American constitutional standards. CA also holds
that the defense attorney’s comments at sentencing - that the
prior had not been substantiated and that it would not be
proper to use it in aggravation - were adequate to raise the
question of constitutional validity, so CA remands for
resentencing without regard to the prior unless the court first
determines it is valid.
People v. Raby (1986) 179 Cal.App.3d 577. Two Texas priors
and 1 Nevada prior were alleged. DA failed to prove the Nevada
prior BRD, so judge found it not true. Judge also rejected the
Texas priors due to 5 year washout period. Judge then imposed
the upper term based on prior prison terms and parole status.
CA upholds that. Priors can be used to aggravate even if they
are not chargeable per PC 667.5. BRD standard for PC 667.5 is
not the standard for aggravation. Also, status as parolee is a
factor separate from the prison terms.
16. Rule 421(b)(4): “The defendant was on probation or
parole when he committed the crime.”
In re Marks (1969) 71 Cal.2d 31. In a context unrelated to
determinate sentencing, the court notes (at p. 41) that a high
rate of relapse is a normal, expected part of the CRC
rehabilitation process. The language here can be very useful in
arguing that a current or past failure on CRC parole is a weak
aggravating factor at most. (See also In re Cruz (1965) 62 Cal.2d
307, 314.)
People v. Pinon (1979) 96 Cal.App.3d 904. CA approves upper
term based on fact that defendant was on parole when present
offense was committed. While the prior for which defendant was
on parole was an element of the present (12021 PC) offense, the
relationship of the prior to the present offense is a proper factor
in aggravation even though the fact of the prior would not be.
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People v. Raby (1986) 179 Cal.App.3d 577. Judge imposed the
upper term based on prior prison terms and parole status. CA
holds that status as parolee is a factor separate from the prison
terms.
17. Rule 421(b)(5): “The defendant’s prior performance
on probation or parole was unsatisfactory.”
In re Marks (1969) 71 Cal.2d 31. In a context unrelated to
determinate sentencing, the court notes (at p. 41) that a high
rate of relapse is a normal, expected part of the CRC
rehabilitation process. The language here can be very useful in
arguing that a current or past failure on CRC parole is a weak
aggravating factor at most. (See also In re Cruz (1965) 62 Cal.2d
307, 314.)
People v. Calhoun (1981) 125 Cal.App.3d 731. Defendant was
enhanced for use of a firearm (in a robbery) and for a prior
prison term. He was also given the upper term for four reasons,
including prior poor performance on parole. CA finds dual use
of facts in the prior poor probation since the only thing that was
unsatisfactory about the performance on probation was the
commission of the offense that resulted in the conviction and
prior prison term that was used to enhance.
18. Penal Code section 1170.71: “a person who commits
a violation of section 288 has used obscene or
harmful matter to induce, persuade, or encourage
the minor to engage in a lewd or lascivious act”
People v. Gill (1987) 195 Cal.App.3d 410. In first construction of
PC 1170.71 (use of obscene or harmful matter to induce 288
shall be a circumstance in aggravation), CA first notes the
section is mandatory. CA rejects contention that the factor
should not apply when there is a significant time delay between
showing the obscene matter to the child and the commission of
the lewd acts. CA finds the crucial issue is the purpose of the
use of obscene materials. Persuading a child that lewd acts are
normal can be a long, slow process, so time is not crucial. Here,
CA finds defendant’s lewd purpose obvious and notes nobody
has suggested any other purpose. Thus, the factor did apply.

149

C.

Aggravating Factors Not Listed in Rule 421 or in Statutes
(including non-rule factors used to justify consecutive terms.)
(See Rule 408.) (See also Section I(C)(2)re: impermissible reasons.)
People v. Garfield (1979) 92 Cal.App.3d 475. Trial court gave
upper term for 459 PC based in part on defendant’s possession
of a weapon when arrested. Noting that defendant was not
armed during commission of the crime, CA says trial court
erred because possession of a firearm per se is not a cognizable
circumstance in aggravation under rule 421.
People v. Taylor (1979) 92 Cal.App.3d 831. CA upholds upper
term based, in part, on defendant’s prior arrest record. As long
as the prior arrests are factually supported and are not
presented in a misleading manner, they come within the
discretion allowed under rule 408 (listed criteria not exclusive)
since they are reasonably related to the decision being made.
CA relies also on PC 1170, subd. (b) which allows consideration
of probation reports, which commonly contain arrest data.
People v. Fulton (1979) 92 Cal.App.3d 972. Defendant was
charged with rape and robbery of single victim. He was
convicted of robbery and the jury was hung as to the rape. CA
upholds upper term based on the alleged rape, but notes in fn.
1 that they do not decide whether this would be proper if there
had been an acquittal on the rape.
People v. Hall (1980) 112 Cal.App.3d 123. Trial court put
defendant on probation after suspending a prison term, but
before the suspension the court set the term at the upper term
and ordered CS terms. The major reason given was to
encourage defendant to lead an uprighteous life and not violate
probation. CA upholds this was a proper reason for these
sentence choices, slipping back and forth between discussing
aggravation and CS terms, and never referring to the apparent
dual use of facts.
People v. Flores (1981) 115 Cal.App.3d 924. Defendant was
convicted of oral cop on a person under 16. MDSO proceedings
resulted in a finding that he was an unamenable MDSO. In
imposing the upper term, the court relied in part on a
psychiatric prediction of likely recidivism. CA holds that such a
psychiatric prediction is a proper basis for selection of the
upper term.
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People v. Berry (1981) 117 Cal.App.3d 184. Defendant was
convicted of auto theft and given the upper term based in part
on prior juvenile grand theft auto and prior adult burglary. CA
holds that two priors are not “numerous” under Rule 42l(b)(2),
but that the priors can still be considered in aggravation under
Rules 408(a) and 409 (listed factors not exclusive).
People v. White (1981) 117 Cal.App.3d 270. In imposing the
upper term of four years for manslaughter, the trial court noted
that four years was too light a term. CA holds that statement
must be disregarded since, as the trial court pointed out, that is
a matter for the Legislature.
People v. White (1981) 117 Cal.App.3d 270. Defendant was
given the upper term and a CS term for two counts of
manslaughter, with PC 12022.5 enhancements on each count.
In each count, the victim was first shot in the chest, then shot
in the head from a short distance while helpless on the floor.
One reason given for the upper term was that the offenses were
of “maximum violence”. CA notes that is true of most killings
with firearms and that it is too vague to allow meaningful
review, but CA goes on to find that the facts constitute
callousness and viciousness per Rule 421(a)(1).
People v. White (1981) 117 Cal.App.3d 270. In imposing the
upper term for manslaughter in the DAN WHITE case, the court
relied in part on a defense psychiatric witness who had noted
that defendant might be a danger to himself in the event of an
early release from prison. CA holds that such a danger to self is
not a proper basis for aggravation.
*People v. Davis (1981) 119 Cal.App.3d 704. Despite the fact
that a prior CRC commitment does not constitute a prior
prison term within PC 667.5 (per LARA), C.A. holds that it is
proper to consider a prior CRC commitment as an
aggravating factor under Rule 421(b)(3), especially when the
new offenses are drug related. Even if 421(b)(3) is not
applicable, rule 408 allows consideration of unlisted criteria
and this would properly come under that rule.
People v. Ginese (1981) 121 Cal.App.3d 468. In imposing CS
terms for two counts of lewd acts on children under 14, C.A.
referred to separate victims and also stated that, pursuant to
the Rule 408 authorization to consider unlisted factors, CS
terms were needed to protect society to the maximum and to
punish the defendant to the maximum, for what he did to
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young innocent children. C.A. holds the reasons stated were
proper and adequate and that the reference to children and
youth merely described the nature of the offense and was not
an improper reliance on an element. (NOTE--The notion that a
desire to impose maximum punishment or protect society is a
“reason” for a sentence choice should be scrutinized carefully.
Shouldn’t the crucial questions be, “Why does this case merit a
maximum sentence?” or “Why does this case require maximum
protection of the public?” Without stating reasons that answer
those questions, what has the trial court told us regarding the
reason for a particular sentence choice in a particular case?)
People v. Klaess (1982) 129 Cal.App.3d 820. Defendant pled
guilty to being an accessory after the fact to two murders and
testified for the prosecution against the principal in return for
dismissal of the two murders and testified for the prosecution
against the principal in return for dismissal of the two murders
(which included special circumstances). She was given the
upper term based on the facts that she knew that the crimes
involved great bodily harm, that there were multiple victims,
and that one of the victims had been particularly vulnerable. CA
finds these facts were properly considered since they were
transactionally related. CA notes that an accessory to forgery is
less culpable than an accessory to murder, and it is appropriate
to consider specific acts of the principal when the accessory had
knowledge of those acts before providing aid.
*People v. Johnson (1982) 130 Cal.App.3d 553. CA agrees
that the factor used to support CS terms, pattern of violent
conduct, was not necessarily established by prior resisting
arrest and disturbing the peace convictions, but, per rule
408, CA holds it was nonetheless proper to consider these
and other priors, and that the expressed belief that the wellbeing of the community required CS terms was an adequate
reasons for CS terms. Also, prior CYA commitment was a
proper reason for CS terms, per rule 421(b)(3) or rule 408.
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People v. Kellett (1982) 134 Cal.App.3d 949. CA upholds an
upper term that was based in part on the fact that defendant
had been arrested for a similar offense only four months before
the present offense. CA notes arrests can be considered if
factually supported, and that trial counsel had conceded that
defendant had a similar case pending. (CA does not discuss how
that demonstrates the other charges were true.)
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People v. Kellett (1982) 134 Cal.App.3d 949. Defendent was one
of several crime partners who committed the offense after
extensive planning over the telephone. The upper term was
imposed in part because he “did a lot of phone calling.” CA
questions whether this was an aggravating factor at all and
notes it was also included in a separate factor of “occupying a
position of leadership.” CA finds the error harmless in light of
the quantity and quality of other aggravating factors.
People v. Bloom (1983) 142 Cal.App.3d 310. In a felony drunk
driving case, CA approves of factors in aggravation which
included the non-Rule factors of an astonishingly high B.A. level
(.31) and the fact that defendant continued to drink beer
regularly even after the fatal accident.
People v. Young (1983) 146 Cal.App.3d 729. Defendant was
convicted of several counts, including PC 245(b), PC 148, and
PC 69. The latter 2 were stayed per PC 654. As to the PC 245(b),
the upper term was imposed for 5 reasons, one of which was
the attempt to avoid arrest at all costs. Defendant contends that
use of this factor constitutes multiple punishment since it is
based on the counts that were stayed. The CA finds no multiple
punishment, noting that this factor would be proper if the PC
69 and PC 148 had never been charged, so defendant should be
no better off for having been convicted. This is not multiple
punishment; it is merely a consideration of circumstances
surrounding the principal count.
People v. Young (1983) 146 Cal.App.3d 729. Defendant fired
shots at an officer, was convicted of PC 245(b), and received the
upper term based on 5 factors. Four of the factors were firing at
an officer in the performance of his duties, threat of great bodily
harm, serious nature of the offense, and risk to life for an officer
on the job. The CA holds that the actual firing was not an element of the ADW, but was an improper dual use because a
firearm use enhancement was also imposed; the threat of great
bodily harm was similarly a dual use; seriousness of the offense
was not an element but merely stated the obvious and did not
make the offense worse than the ordinary, and risk to the
officer’s life was an element.
People v. La Fargue (1983) 147 Cal.App.3d 878. Defendant
forced an intoxicated l6 year old girl into a car, drove off,
apparently attempted to rape her without success, but did
manage to inflict numerous bruises and cuts. He was given the
upper term for PC 245 (assault by means likely to produce GBI).
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CA holds that the victim’s youth was a proper aggravating
factor.
*People v. Swearington (1983) 148 Cal.App.3d 160. Defendant
was given the upper term for one burglary and CS terms for
several more. Four reasons were given for the upper term. CA
finds two of the reasons were improper since defendant was
the only participant, he could not have occupied a position of
leadership, and the fact that the crimes were committed for
profit is true of all acquisitive crimes and does not
demonstrate added culpability for this defendant.

ORDERED
UNPUBLISH
ED

People v. Key (1984) 153 Cal.App.3d 888. Defendant was given
an upper term for rape based on lack of remorse. He was also
given a CS term for a second rape of the same victim, with lack
of remorse again stated as a reason. CA holds that if lack of
remorse were valid here, there would be no improper dual use
of facts, since the factor applies separately to each rape. In
other words, defendant was not remorseful about either crime.
However, CA also holds that lack of remorse was not a proper
aggravating factor here. CA notes that it is listed as a factor to
consider regarding suitability for probation, not as a listed
factor in aggravation. CA concludes that a defendant who
admits guilt but is not remorseful can be expected to repeat the
crime. But when evidence of guilt is not overwhelming
(defendant’s word against victim’s word), and defendant has at
all times denied that any rape occurred, his lack of sorrow for
the victim does not indicate a likelihood of repetition.
People v. Richard (1984) 161 Cal.App.3d 559. Defendant was
convicted of assault with intent to commit rape against one
victim and assault with a deadly weapon against another victim.
He was sent to Atascadero as an MDSO and eventually returned
for sentencing. The upper term was imposed on the basis of
several factors, including “dangerousness”. The CA holds that
was a proper factor to consider, since it was a circumstance
related to the crime (per WRIGHT). CA also notes ample support
for this factor was present in various reports, though the CA
does not discuss what the supporting facts were.
People v. Jones (1985) 164 Cal.App.3d 1173. Defendant was
given mid-term for felony drunk driving with injury (2 killed,
plus 2 fetuses killed, plus 1 injured). Only aggravating factor
specified in probation report was multiple Vs, inapplicable here
per HUMPHREYS. Tho probation report mentioned in mitigation
defendant’s insignificant prior record, restitution, and
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intoxication (a questionable mitigating factor in a crime
w/intoxication as an element), the judge said mitigation did not
apply. Defendant complains that judge failed to consider
mitigation. CA notes there is no need to express factors when
the mid term is imposed, only to consider them. Judge did refer
to the gravity of the offense and the need for deterrence as
reasons for refusing to impose a lower term. CA summarily
concludes these were proper aggravating factors (?) and they
rationally counterbalanced the mitigation. (Seems to have
missed the point.)
People v. Combs (1986) 184 Cal.App.3d 508. Defendant was on
bail on charges of molesting the 14 year old son of her commonlaw husband, who was already in prison based on similar
charges. Defendant and husband devised a scheme for an
inmate soon to parole to follow the boy, kidnap him, take him to
the desert, force him to write recantation letters, and then kill
him, pour battery acid on him, and burn the body. CA upholds
upper term for solicitation of murder, concluding bail status
was a proper factor in aggravation, even though unlisted, as
such status is a serious concern, especially here, where
defendant was on bail for a crime involving the same V as the
prersent crime.
People v. Garcia (1989) 209 Cal.App.3d 790. Defendant was
given upper term in rape case based in part on knowledge he
had herpes. CA holds that can be aggravation even though not
listed. Defendant claimed that while he knew he had herpes, he
did not believe it was contagious at the time of the rape. CA
merely concludes that defendant knew there was some risk of
infection, and lack of absolute certainty should not preclude
this as aggravation.
People v. Searle (1989) 213 Cal.App.3d 1091. CA finds error in
relying on facts of 1 sale to support upper term on
transactionally unrelated sale 3 months later in a different
location. As for 1 factor that was cited twice, as it was
supported by 2 separate acts, CA finds that even if it was error
to cite 1 factor twice, there could be no harm since court could
have cited it once but given it more weight. CA finds all errors
here harmless as ample valid factors supported upper term.
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D.

Specific Mitigating Factors
1.

Rule 423(a)(4): “The defendant participated in the
crime under circumstances of coercion or duress, or
his conduct was partially excusable for some other
reasons not amounting to a defense;” and

2.

Rule 423(b)(2): “The defendant was suffering from a
mental or physical condition that significantly
reduced his culpability for the crime.” (SEE ALSO
SECTION III(E) (FAILURE TO CONSIDER MITIGATING
FACTORS)

People v. Simpson (1979) 90 Cal.App.3d 919. Second degree
burglary. Probation report clearly established that defendant
suffered from alcoholism. CA finds error in failure to consider
alcoholism as a mitigating factor, and that the failure was
affirmatively established in that the trial court referred to it as a
possible aggravating factor (since it increased likelihood that
defendant would reoffend in future).
People v. Eades (1979) 95 Cal.App.3d 688. CA rejects argument
based on SIMPSON, re: failure to consider alcoholism as a
mitigating factor. Here, the probation report did mention
defendant’s difficulty with alcohol and the trial court noted that
the probation report had been read and considered. CA finds
that is enough to satisfy SIMPSON.
People v. Dixie (1979) 98 Cal.App.3d 852. Defendant was
charged with 187, 1st degree, and pled to 2nd degree. In
imposing upper term, trial court refered to defendant’s drinking,
but noted it had been taken into account by DA in agreeing to
2nd degree, and that one medical report found no diminished
capacity. CA finds no SIMPSON problem, concluding that this
was enough to show trial court did consider defendant’s
intoxication, but found it outweighed by aggravating factors.
People v. Davis (1980) 103 Cal.App.3d 270. CA rejects argument
that trial court failed to consider heroin addiction as a
mitigating factor. (Rule 423(a)(4) and 423(b)(2).) Defense counsel
did urge this factor at sentencing. Trial court need not state
reasons for rejecting a mitigating factor.
People v. Jackson (1980) 103 Cal.App.3d 635. CA rejects
argument that trial court failed to consider drug addiction in
mitigation. SIMPSON distinguished because there, record
showed erroneous consideration of alcoholism as an
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aggravating factor. Here, addiction was never mentioned and
played no role at sentencing. Unless record affirmatively shows
otherwise, it is assumed (per rule 409) that all relevant criteria
were considered.
People v. Regalado (1980) l08 Cal.App.3d 53l. CA rejects
contention that trial court failed to consider heroin addiction as
a mitigating factor. It was clearly “considered” and CA finds no
abuse in rejecting it. Addiction isn’t automatically a mitigating
factor. It depends on circumstances. Here, court had previously
sought to help defendant with his addiction and he failed to
take advantage of the opportunity. Also, the facts indicate he
knew what he was doing and did not commit the offense
because of being under the influence. CA fails to discuss the
point that, while he knew what he was doing, the addiction still
amounted to duress. CA also notes that aggravation based on
poor performance on probation, with specific mention of
addiction during probation, was not an improper use of
addiction as an aggravating factor.
People v. Gaskill (1980) 110 Cal.App.3d 1. CA rejects contention
that trial court failed to consider alcoholism as a mitigating
factor. Probation report and diagnostic report discussed the
alcoholism and the trial court inquired about it at sentencing.
Unlike SIMPSON, there was no indication here that alcoholism
was not given appropriate consideration along with other
relevant factors.
People v. Lee (1980) 110 Cal.App.3d 774. CA presumes that
court considered alcoholism as a mitigating factor, though trial
court did not expressly say so. ALSO, CA holds that MDSO
finding and commitment, followed by a return to court as
unamenable and still a danger, does not amount to a mitigating
mental condition. (On the MDSO point, see also People v. Lutes
in Section I-E, Denial of Probation.)
People v. Lambeth (1980) 112 Cal.App.3d 495. Defendant
robbed a pharmacy of narcotics, syringes, and money, and
underwent detoxification after arrest. CA rejects argument that
there was any failure to consider the addiction in mitigation,
finding facts here very similar to those in REGALADO.
Defendant here demonstrated minimal motivation to change.
People v. Bejarano (1981) 114 Cal.App.3d 693. CA finds no
problem in failing to consider heroin addition as mitigation,
with little discussion other than a long quote from REGALADO.
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People v. Flores (1981) 115 Cal.App.3d 924. After defendant was
convicted of oral cop on a minor, MDSO proceedings resulted in
a finding that he was an MDSO, but was unamenable.
Defendant was then given the upper term and sent to prison.
CA summarily rejects the contention defendant’s status as an
unamenable MDSO was a mitigating factor.
People v. White (1981) 118 Cal.App.3d 767. Rape defendant
given middle term complains that the court failed to consider
such mitigating evidence as a psych. report and the effect of
drugs and alcohol on defendant. CA finds SIMPSON and
COVINO distinguished and rejects the suggestion a court
should be required to explain reasons for rejection of mitigating
evidence. CA finds that the judge here clearly considered the
intoxication but that several aggravating facts would have even
justified the upper term.
People v. Boerner (1981) 120 Cal.App.3d 506. CA rejects a
contention of failure to consider alcoholism or psychiatric
problems as mitigation. CA concludes that the trial court
listened to argument on those points and apparently cast them
aside. The trial court need not indicate its reasons for rejecting
a mitigating factor.
*People v. Ramirez (1981) 121 Cal.App.3d 188. CA upholds
upper term, holding trial court fairly considered defendant’s
intoxication evidence, found he was not intoxicated, and
properly refused to consider it as a mitigating factor. (There
was no evidence of actual alcoholism.)

ORDERED
UNPUBLISH
ED

People v. Collins (1981) 123 Cal.App.3d 535. In a case with
several aggravating factors, the sole mitigating factor was that
defendant was addicted to the use of amphetamines. CA notes
that defendant was not under the influence during the crime,
that amphetamines do not affect the ability to determine right
from wrong, and that the defendant had been addicted for
several years and had sold drugs to support his habit. In light
of all this, CA concludes that it was reasonable for the trial
court to conclude that this was a very weak mitigating factor,
outweighed by a number of aggravating factors, so the upper
term was proper.
People v. Reid (1982) 133 Cal.App.3d 354. CA finds no error
where trial court expressly found no mitigation despite evidence
of drug use. The failure to find mitigation doesn’t prove a failure
to consider the drug use as a mitigating factor. (But see the
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opinion of this same CA in People v. Burney (1981) 115
Cal.App.3d 497.) CA also notes the longstanding nature of
defendant’s drug problem and the lack of evidence that he was
under the influence during the offenses.
In re Handa (1985) 166 Cal.App.3d 966. CA reverses trial court
grant of habeas that would have given lifer a new STANWORTH
hearing. Assuming that the Board is required to express a
finding whether the offense is typical or aggravated, the Board
did so here in finding the murder “worse than most”. As for
drug use as mitigation, CA holds Board is subject to no greater
formality than a sentencing court which cannot ignore
undisputed mitigation, but can dispute drug use as mitigation,
such as when it had little effect on lifer’s capacity to exercise
judgment or when a long term addict has failed to attempt to
overcome his addiction.
People v. Reyes (1987) 195 Cal.App.3d 957. Defendant was
convicted of PC 211. Evidence showed he had a strong odor of
alcohol when arrested and appeared under the influence. His
BA was .11. He had motor control and spoke sensibly.
Defendant argues that the trial court failed to consider
alcoholism in mitigation. CA 1st purports to distinguish
SIMPSON, concluding it only requires the court to consider
alcoholism, not to actually find it in mitigation. Then CA
launches into philosophical discussion re: people with drug or
alcohol problems who show no disposition to change and who
use the problem as a reason or excuse for crime, deserve longer
terms, not shorter ones. Mitigation is proper when someone
trying to reform has temporary relapse, or when drug problem
grows out of medical treatment. CA then goes on to conclude
SIMPSON was plain wrong and should not be followed.
People v. Geddes (1991) 1 Cal.App.4th 448. Trial court
recognized that defendant suffered from alcoholism and mental
illness, but expressed concern that his refusal to recognize his
problems and seek help made him more dangerous. CA finds no
abuse in imposing middle term. CA concludes the court did not
punish defendant more seriously because of his problems.
Rather, the court recognized the mitigating aspects of the
problems, but properly concluded that in relation to the other
aggravating factors, defendant’s mental difficulties did not
warrant the lower term.
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3.

Rule 423(a)(5): “A defendant with no apparent
predisposition to do so was induced by others to
participate in the crime.”

People v. Kellett (1982) 134 Cal.App.3d 949. CA notes that
evidence of a police setup could be considered in mitigation
even though the jury rejected entrapment as a defense, but CA
finds no error in failing to find mitigation here since there was
no evidence that defendant was pressured into participation in
the crime.
4.

Rule 423(a)(6): “The defendant exercised caution to
avoid harm to persons or damage to property, or the
amounts
ofmoney
or
property
taken
were
deliberately small, or no harm was done or
threatened against the victim.”

People v. Simpson (1979) 90 Cal.App.3d 919. Defendant was
convicted of second degree burglary based on stealing $250
worth of liquor and cigarettes after breaking a $120 window to
gain entry. CA rejects argument that this should have been
considered as a mitigating factor. (Defendant’s argument was
that a lot more damage could have been done, and that more
could have been taken.)
*People v. Wright (1980) 107 Cal.App.3d 372. In absence of HEARING
evidence that defendant did anything affirmative to avoid GRANTED.
harm to victims, court need not consider lack of injuries as a SUPREME
mitigating factor. (Here, offense was burglary and no victims COURT
were present.)
OPINION
AT 30 Cal.3d 705, “AGREES” WITH THIS HOLDING. (SEE
People v. Ford (1981) 30 Cal.3d 209, 215-216 FOR THE
IMPACT OF SUCH AN “AGREEMENT”. BUT SEE ALSO
People v. Blade (1991) 229 Cal.App.3d 1541, 1545-1547.)
People v. Regalado (1980) l08 Cal.App.3d 53l. Defendant
convicted of 459, contends trial court failed to consider in
mitigation the fact that he deliberately avoided a confrontation
with the victim who returned home while defendant was still in
the house. CA finds no error since there is no evidence that
defendant knew the house was unoccupied when he entered or
that defendant’s departure when the victim arrived was not just
an attempt to escape or even just a coincidence.
People v. Reid (1982) 133 Cal.App.3d 354. CA holds that use of
a toy gun in a robbery could be considered as exercising caution
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to avoid harm, but that the court was not required to use this
as a mitigating factor. CA also notes that an express finding of
no mitigation does not affirmatively demonstrate a failure to
consider the factor. (On the last point, see the seemingly
inconsistent opinion of the same Court of Appeal in People v.
Burney (1981) 115 Cal.App.3d 497.)
5.

Rule 423(a)(8): “The defendant was motivated by a
desire to provide necessities for his family or
himself.”

*People v. Wright (1980) 107 Cal.App.3d 372. CA holds that HEARING
trial court was not required to accept defendant’s contention GRANTED.
that his purpose in committing 459 was to get money to SUPREME
return to family in Oregon. CA concludes that this does not COURT
qualify as a “necessity” for his family or himself.
OPINION
AT 30 Cal.3d 705, “AGREES” WITH THIS HOLDING. (SEE
People v. Ford (1981) 30 Cal.3d 209, 215-216 FOR THE
IMPACT OF SUCH AN “AGREEMENT”. BUT SEE ALSO
People v. Blade (1991) 229 Cal.App.3d 1541, 1545-1547.)
6.

Rule 423(b)(1): “He has no prior record or an
insignificant record of criminal conduct considering
the recency and frequency of prior crimes.”

People v. Simpson (1979) 90 Cal.App.3d 919. Second degree
burglary. Probation report clearly established that defendant
suffered from alcoholism. CA finds error in failure to consider
alcoholism as a mitigating factor, and that the failure was
affirmatively established in that the trial court referred to it as a
possible aggravating factor (since it increased likelihood that
defendant would reoffend in future).
People v. Eades (1979) 95 Cal.App.3d 688. CA rejects argument
based on SIMPSON, re: failure to consider alcoholism as a
mitigating factor. Here, the probation report did mention
defendant’s difficulty with alcohol and the trial court noted that
the probation report had been read and considered. CA finds
that is enough to satisfy SIMPSON.
People v. Dixie (1979) 98 Cal.App.3d 852. Defendant was
charged with 187, 1st degree, and pled to 2nd degree. In
imposing upper term, trial court refered to defendant’s drinking,
but noted it had been taken into account by DA in agreeing to
2nd degree, and that one medical report found no diminished
capacity. CA finds no SIMPSON problem, concluding that this
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was enough to show trial court did consider defendant’s
intoxication, but found it outweighed by aggravating factors.
People v. Davis (1980) 103 Cal.App.3d 270. CA rejects argument
that trial court failed to consider heroin addiction as a
mitigating factor. (Rule 423(a)(4) and 423(b)(2).) Defense counsel
did urge this factor at sentencing. Trial court need not state
reasons for rejecting a mitigating factor.
People v. Jackson (1980) 103 Cal.App.3d 635. CA rejects
argument that trial court failed to consider drug addiction in
mitigation. SIMPSON distinguished because there, record
showed erroneous consideration of alcoholism as an
aggravating factor. Here, addiction was never mentioned and
played no role at sentencing. Unless record affirmatively shows
otherwise, it is assumed (per rule 409) that all relevant criteria
were considered.
People v. Regalado (1980) l08 Cal.App.3d 53l. CA rejects
contention that trial court failed to consider heroin addiction as
a mitigating factor. It was clearly “considered” and CA finds no
abuse in rejecting it. Addiction isn’t automatically a mitigating
factor. It depends on circumstances. Here, court had previously
sought to help defendant with his addiction and he failed to
take advantage of the opportunity. Also, the facts indicate he
knew what he was doing and did not commit the offense
because of being under the influence. CA fails to discuss the
point that, while he knew what he was doing, the addiction still
amounted to duress. CA also notes that aggravation based on
poor performance on probation, with specific mention of
addiction during probation, was not an improper use of
addiction as an aggravating factor.
People v. Gaskill (1980) 110 Cal.App.3d 1. CA rejects contention
that trial court failed to consider alcoholism as a mitigating
factor. Probation report and diagnostic report discussed the
alcoholism and the trial court inquired about it at sentencing.
Unlike SIMPSON, there was no indication here that alcoholism
was not given appropriate consideration along with other
relevant factors.
People v. Lee (1980) 110 Cal.App.3d 774. CA presumes that
court considered alcoholism as a mitigating factor, though trial
court did not expressly say so. ALSO, CA holds that MDSO
finding and commitment, followed by a return to court as
unamenable and still a danger, does not amount to a mitigating
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mental condition. (On the MDSO point, see also People v. Lutes
in Section I-E, Denial of Probation.)
People v. Lambeth (1980) 112 Cal.App.3d 495. Defendant
robbed a pharmacy of narcotics, syringes, and money, and
underwent detoxification after arrest. CA rejects argument that
there was any failure to consider the addiction in mitigation,
finding facts here very similar to those in REGALADO.
Defendant here demonstrated minimal motivation to change.
People v. Bejarano (1981) 114 Cal.App.3d 693. CA finds no
problem in failing to consider heroin addition as mitigation,
with little discussion other than a long quote from REGALADO.
People v. Flores (1981) 115 Cal.App.3d 924. After defendant was
convicted of oral cop on a minor, MDSO proceedings resulted in
a finding that he was an MDSO, but was unamenable.
Defendant was then given the upper term and sent to prison.
CA summarily rejects the contention defendant’s status as an
unamenable MDSO was a mitigating factor.
People v. White (1981) 118 Cal.App.3d 767. Rape defendant
given middle term complains that the court failed to consider
such mitigating evidence as a psych. report and the effect of
drugs and alcohol on defendant. CA finds SIMPSON and
COVINO distinguished and rejects the suggestion a court
should be required to explain reasons for rejection of mitigating
evidence. CA finds that the judge here clearly considered the
intoxication but that several aggravating facts would have even
justified the upper term.
People v. Boerner (1981) 120 Cal.App.3d 506. CA rejects a
contention of failure to consider alcoholism or psychiatric
problems as mitigation. CA concludes that the trial court
listened to argument on those points and apparently cast them
aside. The trial court need not indicate its reasons for rejecting
a mitigating factor.
*People v. Ramirez (1981) 121 Cal.App.3d 188. CA upholds
upper term, holding trial court fairly considered defendant’s
intoxication evidence, found he was not intoxicated, and
properly refused to consider it as a mitigating factor. (There
was no evidence of actual alcoholism.)

ORDERED
UNPUBLISH
ED

People v. Collins (1981) 123 Cal.App.3d 535. In a case with
several aggravating factors, the sole mitigating factor was that
defendant was addicted to the use of amphetamines. CA notes
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that defendant was not under the influence during the crime,
that amphetamines do not affect the ability to determine right
from wrong, and that the defendant had been addicted for
several years and had sold drugs to support his habit. In light
of all this, CA concludes that it was reasonable for the trial
court to conclude that this was a very weak mitigating factor,
outweighed by a number of aggravating factors, so the upper
term was proper.
People v. Reid (1982) 133 Cal.App.3d 354. CA finds no error
where trial court expressly found no mitigation despite evidence
of drug use. The failure to find mitigation doesn’t prove a failure
to consider the drug use as a mitigating factor. (But see the
opinion of this same CA in People v. Burney (1981) 115
Cal.App.3d 497.) CA also notes the longstanding nature of
defendant’s drug problem and the lack of evidence that he was
under the influence during the offenses.
People v. Simon (1983) 144 Cal.App.3d 761. Defendant pled to
12 counts of forgery, all involving checks from a children’s
soccer league of which defendant was treasurer. CA upholds an
upper term and concludes one prior minor forgery supported
the finding of increasingly serious criminal activity and did not
compel mitigation based on an insignificant prior record.
In re Handa (1985) 166 Cal.App.3d 966. CA reverses trial court
grant of habeas that would have given lifer a new STANWORTH
hearing. Assuming that the Board is required to express a
finding whether the offense is typical or aggravated, the Board
did so here in finding the murder “worse than most”. As for
drug use as mitigation, CA holds Board is subject to no greater
formality than a sentencing court which cannot ignore
undisputed mitigation, but can dispute drug use as mitigation,
such as when it had little effect on lifer’s capacity to exercise
judgment or when a long term addict has failed to attempt to
overcome his addiction.
People v. Reyes (1987) 195 Cal.App.3d 957. Defendant was
convicted of PC 211. Evidence showed he had a strong odor of
alcohol when arrested and appeared under the influence. His
BA was .11. He had motor control and spoke sensibly.
Defendant argues that the trial court failed to consider
alcoholism in mitigation. CA 1st purports to distinguish
SIMPSON, concluding it only requires the court to consider
alcoholism, not to actually find it in mitigation. Then CA
launches into philosophical discussion re: people with drug or
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alcohol problems who show no disposition to change and who
use the problem as a reason or excuse for crime, deserve longer
terms, not shorter ones. Mitigation is proper when someone
trying to reform has temporary relapse, or when drug problem
grows out of medical treatment. CA then goes on to conclude
SIMPSON was plain wrong and should not be followed.
*People v. Mata (1991) 1 Cal.App.4th 674. CA finds no
ineffective assistance of counsel in failing to argue that
defendant’s lack of an extensive prior record was a factor in
mitigation. The defendant, being sentenced for possession of
cocaine (after a revocation of probation based on possession
of stolen property), had three prior misdemeanor Vehicle
Code convictions, two of which were for drunk driving. This
did not qualify as no prior record or as an insignificant prior
record, so it did not constitute a mitigating factor and
counsel was not ineffective for failing to urge it!!
7.

Rule 423(b)(2) - See rule 423(a)(4), above.

8.

Rule
423(b)(3):
“The
defendant
voluntarily
acknowledged wrong-doing prior to arrest or at an
early stage of the criminal process.”

ORDERED
UNPUBLISHED

People v. Gaskill (1980) 110 Cal.App.3d 1. CA holds that the
fact that defendant pled guilty pursuant to a favorable plea
bargain is not the type of early acknowledgement of guilt that
necessarily constitutes a mitigating factor.
People v. Burg (1981) 120 Cal.App.3d 304. Defendant pled
guilty to possession of cocaine in return for dismissal of
possession for sale and ex-felon in possession of a firearm
charges. CA notes that one of the two mitigating factors -- early
admission of guilt -- was not really a mitigating factor, since the
judicial council did not have a plea bargain in mind when it
proposed this mitigating factor.
People v. Holguin (1989) 213 Cal.App.3d 1308. CA finds no
problem with trial court’s refusal to find defendant’s confession
to police a factor in mitigation. “Acknowledgment of
wrongdoing” factor need not be found where it is equivocal. CA
notes the lack of authority as to what is “equivocal” in this
context, but cases where this factor is found are all guilty plea
cases, except for one where defendant then tendered an
insanity defense. Here, despite the early confession, defendant
did not acknowledge wrongdoing during any part of the judicial
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proceedings, and had full JT after “not guilty” plea. This clearly
constitutes equivocation. CA also notes this in no way impedes
on the right to a JT. Only issue here is what factors affect
sentencing.
People v. Alexander (1992) 8 Cal.App.4th 602. On the last day
on which defendant could be tried without a PC 1382 dismissal,
over the objection of the DA, defendant was allowed by the court
to plead guilty and admit 3 priors with the understanding that
the punishment for the priors would not be imposed. The priors
were then stricken per PC 1170.1, subd. (h) based on the fact
that defendant waived his right to a jury trial and admitted
wrongdoing at an early stage. On People’s appeal, CA concludes
that waiver of jury trial is not a proper factor in mitigation, and
that a plea agreement 131 days after arrest and on the final day
on which the case could be tried is not a voluntary admission of
wrongdoing at an early stage of the proceedings. CA remands
for the priors to be stricken for a proper reason, or for the
opportunity to withdraw the plea if the court states an intention
to impose the enhancements.
E.

Mitigating Factors Not Listed in Rule 423 and Rejection of or
Failure To Consider Mitigating Factors (Note: For More Cases on
Failure To Consider Mitigating Factors, see Section III(D) (Specific
Mitigating Factors, Rule 423(a)(4) and (b)(2)). (See also Section
I(C)(2) re: impermissible reasons and Section I(B)(10) re: rejecting
mitigating factors.)
People v. Covino (1980) 100 Cal.App.3d 660. CA holds trial
court erred in considering in mitigation only factors specifically
listed in rule 423. Those factors are not exclusive. Other factors
here (that defendant was a good worker, a kind person, and
that he had a drinking problem) could also be considered in
mitigation.
People v. Burney (1981) 115 Cal.App.3d 497. CA remands for
failure to consider mitigating factors: past performance on
parole was good, defendant acknowledged wrongdoing at an
early stage and defendant’s unsuccessful insanity defense may
be a factor reducing culpability. Failure to consider was
established here by a specific finding of no circumstances in
mitigation In ordering the remand, CA merely notes that failure
to consider mitigation entitles defendant to a new hearing.
People v. Boerner (1981) 120 Cal.App.3d 506. Defendant urged
as mitigation the facts that the robbery victims were illegal
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aliens and that the victims had solicited a ride. C.A. labels the
contention that these factors constitute mitigation as
“outrageous”, and concludes that the argument “warrants no
discussion.” (C.A. had approved victim vulnerability, based on
illegal alien status, as an aggravating factor here.)
People v. Murtishaw (1981) 29 Cal.3d 733. In the context of
the penalty phase of a capital trial, the Supreme Court notes (in
fn. 9) that there was a factor in mitigation here overlooked by
the court -- that the defendant turned himself in to the police
before he was a suspect in the case.
*People v. Missin (1982) 128 Cal.App.3d 1015 Defendant
attacks his mid-term sentence, arguing that there were six
mitigating factors (provocation, unusual circumstances
unlikely to recur, mistaken belief in right of selfdefense,insignificant prior record, diminished mental
condition, and early acknowledgment of wrongdoing). CA
acknowledges that the trial court stated that there were no
factors in mitigation, but CA holds that this alone does not
show that the court failed to consider these mitigating criteria
and, in the absence of contrary evidence, it is presumed that
all applicable criteria were considered. CA concludes that
under the present facts, none of these criteria constitutes
mitigation as a matter of law, so the failure to find any
mitigating factors was not an abuse of discretion.

ORDERED
UNPUBLISH
ED

People v. Lopez (1982) 131 Cal.App.3d 565. CA rejects an
argument of failure to consider various mitigating factors. The
CA notes that the court did expressly consider the defendant’s
age, the fact that the jury returned inconsistent verdicts, and
the fact that other persons were involved. The trial court also
expressly rejected the argument that defendant was really
avictim himself. The CA concludes that mitigating factors were
properly considered and rejected and that the trial court is not
required to explain why it rejected a mitigating factor.
People v. Kellett (1982) 134 Cal.App.3d 949. CA notes that
evidence of a police setup could be considered in mitigation
even though the jury rejected entrapment as a defense, but CA
finds no error in failing to find mitigation here since there was
no evidence that defendant was pressured into participation in
the crime.
People v. Mendonsa (1982) 137 Cal.App.3d 888. Trial court
imposed the upper term after finding several aggravating factors
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and concluding that they outweigh any mitigating factors in the
case. CA finds no error in the failure to specify exactly which
mitigating factors, if any, were found. CA notes that a court
need not indicate reasons for rejecting mitigating factors and
that there is a presumption that relevant factors were
considered.
People v. Thompson (1982) 138 Cal.App.3d 123. Defendant was
sentenced to a middle term with the trial court stating it found
no mitigation and no aggravation. Defendant contends there
was an erroneous failure to consider the mitigating factors of no
prior record and cocaine addiction. CA notes that a proper
reason was given for the sentence choice of imprisonment
(“Seriousness of the offenses”) and that no further statement of
reasons is required if the middle term is imposed. The specific
finding of no mitigation meant that the trial court had
determined that it was rejecting as insignificant the mitigating
influence of the factors. No reasons need be given for rejecting a
proffered mitigating factor.
People v. St. Germain (1982) 138 Cal.App.3d 507. CA summarily
rejects an argument that the trial court failed to consider a
factor in mitigation, concluding instead that the factor was
considered and rejected.
People v. Salazar (1983) 144 Cal.App.3d 799. CA upholds the
upper term in a rape case. CA finds no error in minimizing or
entirely disregarding claimed mitigating factors (insignificant
prior record and good prior performance on probation) without
stating reasons for such disregard.
People v. Simon (1983) 144 Cal.App.3d 761. Defendant pled to
12 counts of forgery, all involving checks from a children’s
soccer league of which defendant was treasurer. CA upholds an
upper term and CS terms and concludes one prior minor
forgery supported the finding of increasingly serious criminal
activity and did not compel mitigation based on an insignificant
prior record. Other mitigating facts were considered even
though reasons for rejection were not explained.
People v. Goldberg (1983) 148 Cal.App.3d 1160. Defendant was
placed on probation after a probation report listed 2 aggravating
factors and 2 mitigating factors, and the judge expressly men
mentioned the mitigating factors. Later, probation was revoked
and an upper term was imposed based on the 2 aggravating
factors, with no mention of the mitigating factors. CA reverses.
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Since this was a plea and not a trial, no findings on aggravation
or mitigation were required when probation was granted (Rule
433(b)), but since findings were made it was mandatory that
they be considered after revocation, per Rule 435 (b)(1). CA
stresses the need to avoid having the sentence influenced by
bad acts after the original grant of probation.
People v. Jones (1985) 164 Cal.App.3d 1173. Defendant was
given mid-term for felony drunk driving with injury (2 killed,
plus 2 fetuses killed, plus 1 injured). Only aggravating factor
specified in probation report was multiple Vs, inapplicable here
per HUMPHREYS. Tho probation report mentioned in mitigation
defendant’s insignificant prior record, restitution, and
intoxication (a questionable mitigating factor in a crime with
intoxication as an element), the judge said mitigation did not
apply. Defendant complains that judge failed to consider
mitigation. CA notes there is no need to express factors when
the mid term is imposed, only to consider them. Judge did refer
to the gravity of the offense and the need for deterrence as
reasons for refusing to impose a lower term. CA summarily
concludes these were proper aggravating factors (?) and
rationally counterbalanced the mitigation. (Seems to have
missed the point!)
In re Handa (1985) 166 Cal.App.3d 966. CA reverses trial court
grant of habeas that would have given lifer a new STANWORTH
hearing. Assuming that the Board is required to express a
finding whether the offense is typical or aggravated, the Board
did so here in finding the murder “worse than most”. As for
drug use as mitigation, CA holds Board is subject to no greater
formality than a sentencing court which cannot ignore
undisputed mitigation, but can dispute drug use as mitigation,
such as when it had little effect on lifer’s capacity to exercise
judgment or when a long term addict has failed to attempt to
overcome his addiction.
People v. Foley (1985) 170 Cal.App.3d 1039. Remanding for
resentencing, CA notes that the fact that after his 1st
sentencing defendant testified in another case for the
prosecution, and the judge in that case commented that he
believed defendant testified truthfully, can be considered as a
factor in mitigation in the present case.
People v. Long (1985) 174 Cal.App.3d 964. D received upper
term on burglary because it involved violence and threat of
harm and was premeditated and D had a pattern of violent
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conduct. A statement in mitigation had been filed; CA holds no
error in lack of reasons for rejecting mitigation factor. If court
reads or is made aware of a factor and yet still imposes an
upper term, law presumes court rejected mitigating factors.
People v. Jordan (1986) 42 Cal.3d 308. Defendant was
convicted of PC 211 based on V’s testimony of an unprovoked
stealing of his wallet, countered by defendant’s testimony that
they had been together all day and had argued over payment for
a hamburger. Trial court imposed the upper term for PC 211,
but struck 4 1 year enhancements for PC 667.5 priors, stating
in mitigation that defendant’s priors were mostly minor, he was
59 and 9 years was almost a life term, and the facts of the case
were mitigating. (Judge described facts, accepting much of
defendant’s version, but still finding a 211.) CA had found
abuse of discretion since there were no proper mitigating
factors, and remanded for imposition of the 4 priors. SC holds
defendant’s age was entitled to little or no weight, but the other
2 factors (esp. the last) were proper and supported the decision.
Trial court’s version of facts was reasonable and supported by
record. Although there is no discretion to strike when there is
no mitigation, there is discretion to strike when there is
mitigation, even if outweighed by aggravation.
People v. Jackson (1987) 196 Cal.App.3d 380. Discussing rules
re: choosing prison or probation, upper term and CS or CC
terms, CA holds trial court was entitled to consider in
mitigation the fact that defendant’s drug sales were small.
*People v. Jenkins (1987) 196 Cal.App.3d 1410. Defendant
stole car which was recovered unharmed a few blocks away
1/2 hour later. In denying probation, trial court noted that
the offense was not particularly serious, there was no
significant harm or loss, no injury, no weapon, and no
planning or professionalism. But other factors re: defendant’s
record caused denial of probation. Then, in imposing the
upper term, trial court found no mitigation. CA finds no
inconsistency, since the factors relevant to probation are not
necessarily relevant to choice of term. Lack of weapon or
injury do not make this a mitigated VC 10851; they merely
show why defendant was not charged with a more serious
crime. Although planning or professionalism would be
aggravating, their absence is not mitigating. CA concludes
that it is against public policy to find spontaneity mitigating.
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People v. Bobb (1989) 207 Cal.App.3d 88. Defendant was
sentenced to lower prison term with the court stating only that
the offense was not aggravated and there were mitigating
factors. CA finds these are adequate reasons to justify lower
term. However, imposition of the lower term did not relieve the
court of the duty to express reasons for choosing imprisonment
rather than probation. CA remands for resentencing.
People v. Johnson (1990) 224 Cal.App.3d 52. Defendant was
convicted of sale of .22 grams of cocaine after a court trial and
was sentenced to the upper term. He argues the trial court
improperly failed to consider in mitigation the fact that the sale
was a single, small sale, and that defendant’s waiver of a jury
trial served the interests of judicial economy. CA notes that
both of these factors were mentioned below, so they were
considered, but they were found to be entitled to little or no
weight in view of the strong aggravating factors, especially
numerous prior convictions and parole status at the time of the
sale. Indeed, defendant was on parole for a similar crime,
allowing the court to infer that this was not an isolated, small
sale, but part of a pattern. CA appears to indicate the jury
waiver could properly be considered in mitigation, but that it
was a weak factor here in light of the strong aggravating factors.
•••NOTE - Review was granted, but only in regard to habeas
corpus petition that had been consolidated with this appeal.
The sentencing issue was an appeal issue only, so it apparently
remains as citable precedent, although that was not crystal
clear in the order granting review.•••
*People v. Johnson (1990) 224 Cal.App.3d 52. Defendant was
convicted of sale of .22 grams of cocaine after a court trial
and was sentenced to the upper term. He argues the trial
court improperly failed to consider in mitigation the fact that
the sale was a single, small sale, and that defendant’s waiver
of a jury trial served the interests of judicial economy. CA
notes that both of these factors were mentioned below, so
they were considered, but they were found to be entitled to
little or no weight in view of the strong aggravating factors,
especially numerous prior convictions and parole status at
the time of the sale. Indeed, defendant was on parole for a
similar crime, allowing the court to infer that this was not an
isolated, small sale, but part of a pattern. CA appears to
indicate the jury waiver could properly be considered in
mitigation, but that it was a weak factor here in light of the
strong aggravating factors.
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People v. Zamora (1991) 230 Cal.App.3d 1627. In denying
probation, the trial court noted that defendant was a passive
participant in drug sales that were being conducted by his wife.
Defendant argues the court erred in failing to also consider this
factor in mitigation of the sentence. CA concludes this shows
the court was aware of the factor and considered it, and no
reason or explanation need be given for the court’s decision to
minimize or even reject this as a mitigating factor.
People v. Strunk (1995) 31 Cal.App.4th 265. Defendant was
convicted by jury, but was sentenced by a judge other than the
trial judge. CA criticizes blanket rule sending all cases to 1
judge for sentencing, and urges instead that, absent defendant’s
consent or other good cause, sentencing after a trial should be
by the trial judge familiar with the facts. Here, the probation
report listed no mitigating factors and the judge found none,
stating only that he had read and considered the probation
report. On appeal, defendant claims several mitigating factors,
and all depend on the facts adduced at trial. CA concludes that
only the trial judge could properly review and weigh the claimed
mitigation, so defendant was denied a fair sentencing hearing
and the matter must be remanded. (CA finds no waiver by lack
of objection, noting Scott is prospective only.)
IV.

ENHANCEMENTS
A.

General
People v. Casarez (1981) 124 Cal.App.3d 641. Defendant pled to
Penal Code 211 and submitted a Penal Code 12022(a)
enhancement on the PH RT. On appeal, he challenges the
procedures used in taking waivers on the enhancement. CA
discusses problems involved in splitting enhancements from
counts and concludes that a plea to a count waives JT on the
enhancement, but proof beyond a reasonable doubt is still the
standard and BUNNELL waivers must be taken as to other
rights when the plea to the count clearly doesn’t include the
enhancement. Thus, defendant gets a new trial (but no jury) on
the enhancements.
In re Monigold (1983) 139 Cal.App.3d 485. Due to a strict
interpretation of P.C. 2931, the Department of Corrections
refused to grant conduct credits against the term for an
enhancement on a life term (here, 15-life for second degree
murder, with a gun use enhancement per P.C. 12022.5). The
CA recognizes a possible equal protection problem if such credit
is denied, but avoids deciding that issue and instead
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determines legislative intent by reviewing the statutory context
and the purpose of the amendment to P.C. 669 (effective 1-1-79)
that abrogated the merger of enhancements (or anything) CS to
life terms. The CA concludes that the reference in P.C. 2931 to
terms imposed pursuant to P.C. 1170 was just a shorthand
notation for all determinate terms. Since the terms for
enhancements are determinate, conduct credit provisions do
apply. (Note that P.C. 190 expressly provides for conduct credits
to reduce the minimum term imposed for murder).
People v. Best (1983) 143 Cal.App.3d 232. Defendants were
convicted of rape in concert. The trial court noted
circumstances in mitigation and said it would be inclined to
strike the additional punishment for the “in concert” finding if it
could, but the court believed it had no such power. The CA affirms, rejecting the argument that an “in concert” finding is an
enhancement that can be stricken per PC 1170(a)(2) or
1170.1(h). The CA holds that rape in concert is a separate
substantive crime, not merely rape with an enhancement.
People v. Wolcott (1983) 34 Cal.3d 92. Defendant was
convicted of robbery with use of a firearm and contends that the
trial court erred in failing to instruct sua sponte on assault with
a deadly weapon as a lesser included offense. The Supreme
Court discusses the nature of enhancements and holds that
enhancements are not to be counted in determining what lesser
included offenses are present.
People v. McKissick (1984) 151 Cal.App.3d 439. Defendant was
convicted of PC 187, 2d degree with use of a firearm. The
information pled use per PC 12022.5, but didn’t mention PC
1203.06. CA holds that defendant was still ineligible for
probation. All that need be pled is the fact of firearm use, not
the section number. Discussing the definition of firearms use in
these 2 contexts, CA concludes 12022.5 is broader, so there
was no prejudice and adequate notice of the charges. (CA also
mentions that notice requirements apply only to offenses, and
neither PC 12022.5 nor PC 1203.06 define an offense.)
*People v. Courie (1984) 155 Cal.App.3d 415. Defendant was
sentenced to the mid term of 2 years for attempted voluntary
manslaughter, plus 3 years for GBI (PC 12022.7). Defendant
argued this is cruel and unusual, since PC 12022.7 does not
apply to a completed manslaughter, so defendant would have
received less time (4 years for a midterm) if he had succeeded
in killing the victim. The CA agreed and indicated it would
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normally order a reduction to 4 years to avoid this absurd
result. However, since there was other sentencing error, the
CA remanded. The CA never explained why it would reduce to
the same sentence as the completed crime, rather than to a
lesser sentence.
People v. Smith (1984) 160 Cal.App.3d 1100. Defendant was
charged with 7 counts of lewd acts on a child under 14. The
pleading alleged nonforcible violations per PC 288 (a). Each
count also alleged probation ineligibility sections, including the
use of force, per PC 1203.066(a)(1). Defendant pled NGI and so
found. His maximum commitment was calculated by assuming
full CS terms per PC 667.6. While 667.6 does not cover PC 288
(a), the trial court reasoned that the force allegations were
sufficient to bring the crimes under PC 288(b), which is covered
by PC 667.6. By analogy to WOLCOTT, the CA concludes that
the special allegations can’t be deemed to affect the nature of
the substantive crime as pled. The CA also stresses the due
process notice problem, by pleading only PC 288 (a). Although
this defendant was advised when he pled that the trial court
might impose full CS terms under the theory utilized, the CA
does not discuss the impact of that on the notice question and
merely orders the sentence modified to CS terms under PC
1170.1, rather than under PC 667.6. People v. Harvey (1984)
163 Cal.App.3d 90. Rule 441 exhibits a preference for utilizing a
fact to aggravate rather than enhance. In such cases the
enhancement should then be stricken.
People v. Jackson (1985) 171 Cal.App.3d 609. Defendant
demurred to pleading of weapon enhancements that specified
“use of a deadly and dangerous weapon, to wit: a sharp
instrument”. CA rejects the AG’s argument that no demurrer
lies because PC 1004 does not cover enhancements. CA relies
on a long line of cases recognizing non-statutory common law
demurrers. But PC 950-952 do not apply to enhancements; only
PC 969c does. That requires specification of the nature of the
weapon, but that does not mean the type of weapon. CA finds
adequate specificity here and even indicates that all that need
be said about the nature of the weapon is that it is a deadly and
dangerous weapon.
People v. Beller (1985) 172 Cal.App.3d 904. Defendant was
charged with and convicted of robbery per PC 211, but was
given the higher base term provided in PC 213.5 after a judicial
finding that the 211 occurred in a residence. CA rejects the
contention that this is an enhancement that must be pled and
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proved, since a higher base term is different from an
enhancement. Also, unlike PC 459, this is not a division of
degrees that must be pled and proved. But CA concludes that
PC 213.5 effectively describes a separate substantive crime from
PC 211, with an additional element. Defendant cannot be convicted of a crime for which he was not charged. (Due
process/notice requirement.) Thus, to be eligible for PC 213.5
sentencing, the residence element must be pled and found by
the jury.
People v. Harty (1985) 173 Cal.App.3d 493. Defendant
unsuccessfully attacked the validity of his plea to a 1977 prior
robbery. He was the convicted of PC 12021 and enhanced 5
years per PC 667 for the prior, but sentence was suspended and
he was placed on probation. CA rejects AG argument that the
appellate attack on the validity of the prior is premature or moot
in light of suspension of sentence. If the sentence is ever put in
effect defendant can appeal, but not for prejudgment matters,
so this is his only chance to raise the issue.
People v. Mink (1985) 173 Cal.App.3d 766. Defendant was tried
on robbery charges plus a prior. Prior was found not true. In
separate case, defendant was tried on other robbery charged
and court found the prior true. CA holds that because
enhancement is appended to the aggregate term and not to individual counts, plea of former acquittal is valid and court could
not attach the enhancement to counts in case where prior
found true but not to counts when prior found not true.
People v. Manners (1986) 180 Cal.App.3d 826. 7 year old V’s
grandmother stood by and watched boyfriend molest V, then
told V not to tell anyone. She was convicted of lewd and
lascivious act, on an aid and abet theory. Jury found she
occupied a position of special trust and committed an act of
substantial sexual conduct, rendering her ineligible for
probation absent exceptional circs. CA remands for
resentencing, since nothing in the record indicated in any way
that the judge was aware of the discretion to grant probation
under exceptional circs. CA finds that much is a minimal
requirement even tho the court sentenced in accordance with
the norm, which required no statement of reasons.
People v. Shivers (1986) 181 Cal.App.3d 847. Defendant was
convicted of 3 counts of murder after admitting 2 priors per PC
667.5. He attacks one prior on appeal on the ground that it was
for an offense committed after the murders. CA strikes the
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prior. PC 667.5 refers to “new offense” and prior prison terms.
That implies the current offense is fresh. At best that is
ambiguous and defendant is entitled to benefit of the doubt.
Purpose of PC 667.5 is to discourage recidivism and that cannot
be accomplished by enhancing a present offense for an offense
not yet committed when the present offense was committed.
People v. Barker (1986) 182 Cal.App.3d 921. CA finds dual use
where defendant was enhanced per PC 667 for prior PC 211
conviction and court referred to the same prior conviction to
support a finding of a pattern of violent conduct as a factor in
aggravation. CA distinguishes HURLEY where prior conviction
was used for 1 purpose and prior prison term for another. But
CA finds the error harmless since there were several other very
substantial and uncontested aggravating factors.
*People v. Buschbom (1987) 189 Cal.App.3d 1615. Defendant
was convicted of PC 182/187, with enhancement per PC
12022.7. CA strikes the enhancement since PC 12022.7
cannot apply to PC 187 and it would be unfair to punish a PC
182 more harshly than the target crime could be punished if
completed. To avoid constitutional issues, CA holds that enhancements do not apply to convictions for conspiracy to
commit a crime if the enhancement could not apply to the
conspired crime itself.
People v. Logsdon (1987) 191 Cal.App.3d 338. Defendant
escaped from prison and committed new crime. His sentence for
the new crime was one-third CS to the uncompleted term per
PC 1170.1(a), rather than full CS per PC 1170.1(c). CA notes all
former PC 1170.1(c) escape cases had an escape charge that
was admitted or found true, but no escape was ever charged
here. Nonetheless, CA concludes that PC 1170.1(c) does not
require an escape conviction, only the fact that defendant be
subject to reimprisonment for escape. Thus, the lack of an
escape allegation does not preclude use of PC 1170.1(c). But,
per JACKSON, CA holds that a CS term is an enhancement and
defendant is entitled to due process notice of intent to seek the
enhancement, so in the absence of pleading and a jury finding
that defendant was subject to reimprisonment for escape, it was
proper for the trial court to sentence under PC 1170.1(a) rather
than PC 1170.1(c). (SEE ALSO *People v. Mayes (1990) 220
Cal.App.3d 1378, below, which was subsequently ordered
unpublished.)
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People v. Lozano (1987) 192 Cal.App.3d 618. Defendant was
convicted of escape from jail by force or violence per PC 4532(a).
He argues it was error to have jury return verdict on escape and
special finding on force element. Reversing on other grounds,
CA agrees 4532(a) defines 2 crimes, not merely escape with
force or violence as an enhancement (which would occur when
something is added to a base term).
*People v. Hooker (1988) 198 Cal.App.3d 1365. Defendant
was convicted of 5 sex offenses and sentenced to full CS
terms per PC 667.6, which became effective 1/1/80. 1 offense
was pled as having occurred in 1979 and the other four in
1979 or 1980. CA holds that whether the offenses occurred in
1979 or 1980 is not an element of PC 667.6 and is not an
enhancement element, so there was no need for jury to
determine the precise date. Since this was a judicial
sentencing matter, the standard was preponderance, not
BRD. As to the 4 pled in 1979 or 1980, CA finds sufficient
evidence to sustain the implied finding they occurred in
1980. As to the one pled for 1979, that was before PC 667.6
but error was harmless since judge clearly stated his desire
to impose maximum possible term. Had he realized 1 count
was not a PC 667.6 crime, he would have made that the
principal term instead of the one he used, so all the full CS
terms could have still been imposed.
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People v. Mitchell (1988) 199 Cal.App.3d 300. Defendant was
convicted of escape from local custody per PC 4532(b) and was
given full CS term per PC 1170.1(c) on the theory that he was a
constructive state prison inmate since his parole had been
revoked before the escape and he was doing MORRISSEY time
in jail. CA holds that such a theory might justify full CS terms if
defendant had been convicted under that theory of PC 4530
(escape from state prison), but he was convicted only of escape
from local custody. By analogy to LOGSDON, the full term
enhancement under PC 1170.1(c) can only be imposed when all
of the qualifying facts have been pled and proved. DISSENT is 3
times as long as majority and disputes every imaginable point.
(BUT SEE *People v. Mayes (1990) 220 Cal.App.3d 1378, below,
which was subsequently ordered unpublished.)
People v. Hernandez (1988) 46 Cal.3d 194. Defendant was
convicted of kidnap and rape, but PC 667,8 was never pled or
proved. It was 1st mentioned in the probation report and an
enhancement was imposed at sentencing based on judge’s
finding. SC holds that kidnap for purpose of listed sex offense is
177

not a mere question of motive to be found by judge, but defines
a new element (specific intent to commit a listed sex offense at
time of kidnap). USSC decision in McMILLAN is distinguished
as it involved a statute that expressly states the fact is to be
found by judge. Crucial distinction is between sentencing facts
that allow a judge to choose among a range of already available
choices, and new facts that must be found before an added
term is possible. SAMUEL B. is disapproved. SC also concludes
PC 667.8 is an enhancement, not a new substantive offense. SC
finds the legislature intended a plead and prove requirement,
and that due process would require one. Harmless error
analysis is not appropriate, but if it were defendant would be
prejudiced under any standard as evidence showed he was
intoxicated and more might have been shown had he received
notice. ROSE v CLARK does not apply since jury instruction on
general intent effectively removed the intent element from jury
consideration.
People v. Dobson (1988) 205 Cal.App.3d 496. Defendant
dragged V to bushes, raped her, forced her to orally copulate
him, and then beat her with a rock saying she must die because
she could ID him. Defendant was convicted of PC 664/192, PC
261 and PC 288a, with each offense enhanced for weapon use
per PC 12022 and 12022.3, and GBI per PC 12022.7 and
12022.8. CA notes general rule that PC 654 applies to
enhancements, but that CULBRETH and PC 654 do not block
using the same weapon or GBI to enhance multiple sex crimes.
But by analogy to PEREZ (and rejecting JOHNSON), CA
concludes sex offenses must be narrowly construed for PC 654
purposes re: when crime is complete. Since the rape and oral
copulation were complete before any use of weapon or GBI, the
enhancements can apply only to the PC 664/192, not the PC
261 or oral copulation.
People v. Pettaway (1988) 206 Cal.App.3d 1312. Defendant was
convicted of PC 187 and PC 664/187, with PC 12022.5 gun use
and PC 12022.7 GBI enhancements on the attempt, but found
untrue as to completed PC 187. Case was tried on direct
perpetrator theory only, with direct evidence defendant shot
surviving V and circumstantial evidence he (rather than crime
partner) shot PC 187 V. On 1st appeal, PC 187 was reversed for
instructional error and PC 664/187 was affirmed. On remand,
defendant sought to preclude retrial on a direct perpetrator
theory, claiming double jeopardy per People v. White (1986) 185
Cal.App.3d 822. CA rejects WHITE, which was based on
ASBURY. CA concludes ASBURY was correct, but should have
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based its conclusion on collateral estoppel, not double jeopardy.
But ASBURY was based on a final judgment in defendant’s
favor, acquitting him on a felony-murder theory. In WHITE and
present case, judgment was against defendant and was
overturned on appeal, so there was no final judgment to
support collateral estoppel. CA construes enhancement findings
as relating only to punishment and meaning nothing if
underlying count is reversed. With that out of the way, the issue
is just another inconsistent verdict, which is no problem. CA
agrees retrial on enhancements found not true is barred, but on
HENDERSON principle rather than straight double jeopardy.
KLINE DISSENT DEVASTATES every point. BUT SEE Pettaway
v. Plummer (9th Cir. 1991) 943 F.2d 1042, which held that the
jury rejection of the enhancement precluded the prosecution
from trying to prove to the contrary at the retrial on the
substantive offense.
*People v. Mayes (1990) 220 Cal.App.3d 1378. While serving
a prison term, defendant was returned to county jail for
retrial on a crime unrelated to the prison term. While in jail
awaiting retrial, defendant was convicted of a new offense
committed in the jail, and was given full CS term for it, rather
than a 1/3 CS term. CA holds that Penal Code section 1170.1
(c) did apply since defendant was deemed “confined in state
prison” even though temporarily in a county jail. CA concedes
that defendant’s status as a state prisoner was not pled and
proved, and was not an element of the new offense.
Disagreeing with Mitchell and expressing reservations about
Logsdon, CA concludes there is no “plead and prove”
requirement for application of 1170.1, subd. (c). CA discusses
situations where a plead and prove requirement is in a
statute, and situations in which such a requirement has been
judicially imposed. CA notes that the decision to impose CS
rather than CC terms is made by the court based on facts
found by the court, and believes the same should be true in
this context. CA makes the distinction between new facts that
result in lengthening an already imposed term (such as
imposition of upper term or of CS terms) and new facts that
result in an additional term (such as most enhancements).
The latter should be pled and proved, but the former are
found by the court.
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*People v. French (1990) 226 Cal.App.3d 1. Defendant was
charged with driving under the influence & 6 prior DUIs,
Because there were more than 3 priors within 7 years, the
present DUI was charged as a felony per VC 23175.
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Defendant sought a bifurcated trial per BRACAMONTE, but
that was denied. CA reviews analogous situations involving
petty with a prior, PC 12021, PC 647, etc, and concludes this
is not an enhancement but is an element of the crime, even
tough VC 23175 is a punishment section and does not define
a separate crime. An enhancement is an additional term
added to a base term and that is not what VC 23175
provides. Since the prior was an element, BRACAMONTE
does not apply. CA does find that PROP 8 would be
inapplicable since it only applies to prior felonies, and these
are prior misdemeanors. (That seems to indicate defendant
could have stipulated to the priors to avoid exposure to jury,
but CA never directly says that.)
*People v. Canady (1992) 4 Cal.App.4th 1. Approaching
defendant in an illegally parked car, cops found cocaine.
Defendant was charged with possession for sale &
transportation. A PC 186.22 gang enhancement was also
alleged. Defendant moved to bifurcate the trial on the
enhancement, arguing that gang evidence would not be
admissible on the drug charges. The trial court denied
bifurcation because the gang enhancement was part of the
charges against defendant and because it did not know
whether the gang evidence would be admissible on the drug
crimes. At the end of the evidence, the court concluded the
gang evidence was not admissible on the drug charges, and
admonished the jury to consider it only for the enhancement.
CA reverses. Without deciding whether bifurcation is mandated by analogy to Bracamonte, CA concludes that at the
least, a court should consider bifurcation, applying an
Evidence Code section 352 test. Here, the court failed to
exercise discretion and also failed to ever delineate what
evidence was admitted solely in regard to the enhancement.
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People v. Schulz (1992) 5 Cal.App.4th 563. Defendant was
convicted of attempted murder, but jury was hung on a PC
12022.7 great bodily injury enhancement. The GBI was retried
and found true. Defendant argues that the GBI could not be
tried separately from the underlying crime, so that DA’s choice
was to drop it or retry everything. CA notes that PC 1160 gives
express authorization for partial retrial where a jury convicts on
some counts and not on others. Although that section says
nothing about enhancements, CA sees no need for such express
authorization since jeopardy is no bar, due to the mistrial.
Decisions which have refused to remand for piecemeal retrials
on enhancements are distinguished as being based on policy
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grounds where the reversal was due to prosecutorial error.
Here, there was no error, but just an inability to agree. As for
the normal loss of trial court jurisdiction when defendant
begins serving sentence and an appeal is pending, CA applies
the exception allowing trial court jurisdiction on matters that
are collateral or supplemental to the pending appeal,
People v. Shoemake (1993) 16 Cal.App.4th 243. Defendant was
enhanced per PC 12022.85 (commission of sexual assault with
knowledge one has AIDs or is HIV positive), based on
statements defendant had made to others acknowledging he
knew he had AIDs. CA reviews special circumstance cases and
the purpose of the corpus rule and concludes it does not apply
to enhancements. The rule is to protect defendants from their
own instability or from overbearing police, but that is no
problem here since the enhancement does not come into play
unless there has already been a conviction of the charged crime.
Also, in the case of a status enhancement (unlike a crime), if it
is untrue, the accused can easily disprove it, so there is no
concern that results could be inaccurate without the corpus
rule. CA goes on to find the enhancement amply proved here by
defendant’s statements.
People v. Shirley (1993) 18 Cal.App.4th 40. Defendant was
enhanced per PC 667 based on a prior conviction of PC 245
(assault with a deadly weapon), which was a serious felony by
virtue of defendant’s admission at the time of the prior plea that
he had personally inflicted GBI within the meaning of PC
12022.7. In that prior proceeding, defendant had initially been
placed on probation, but when he subsequently violated
probation he was sentenced to prison on the ADW, but the PC
12022.7 enhancement was stricken for unknown reasons. CA
upholds imposition of the present PC 667 enhancement,
concluding that the “conviction” of a prior serious felony was
complete (within the meaning of PC 1192.7) when defendant
had previously pled guilty and admitted the PC 12022.7
allegation. The subsequent striking of the PC 12022.7
enhancement only affected the sentencing in that case, and did
not change the nature of the conviction for use in future cases.
People v. Mustafa (1994) 22 Cal.App.4th 1305. Defendant was
convicted of 3 counts of robbery, with a PC 12022.5 gun use
enhancement on each count. (3 separate incidents.) Trial court
imposed CC terms for the 3 robberies, but CS terms for the 3
gun use enhancements. CA holds this improper since the gun
use enhancements attach to specific counts and cannot be
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imposed separately from the underlying counts. Since this was
an unauthorized sentence, it was not waived by the failure to
object below, but since the sentence was a legal aggregate
sentence fashioned in an unauthorized manner, CA holds that
on remand the sentence cannot be any longer than the original
sentence.
*People v. Griffin (1994) 22 Cal.App.4th 801. In first trial,
evidence would have justified conviction of murder on either
an aid or abet theory or a theory that defendant personally
stabbed the victim. Jury convicted defendant of 1st degree
murder but found untrue the PC 12022, subd. (b) allegation
that he had personally used a knife. On appeal, the murder
conviction was reversed for instructional error. At retrial on
the 187, evidence was introduced over objection which
tended to prove that defendant personally stabbed the victim.
Defendant was again convicted, and the conviction was again
reversed, for other evidentiary error. Before the next trial, the
trial court ruled that the DA could not introduce evidence
that defendant personally stabbed the victim, precluding the
testimony of several witnesses who claimed they saw
defendant stab the victim. DA stated he could not proceed
and the case was dismissed. On DA’s appeal, CA holds that
the trial court correctly applied collateral estoppel principles.
The first jury necessarily determined that defendant did not
personally stab the victim, and that judgment is final
(precluding retrial on the enhancement), even though the
underlying conviction has been overturned. Per White and
Pettaway v. Plummer, the DA cannot relitigate what the jury
rejected, even though that is an ultimate issue in the murder
retrial.
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People v. Guillen (1994) 25 Cal.App.4th 756. Defendant was
convicted of possession of cocaine for sale, but the jury was
hung on the PC 11370.4 allegation that the weight of the
cocaine exceeded 25 pounds. CA holds double jeopardy bar
does not preclude retrial on the enhancement. Per Schulz, the
fact of the conviction on the related substantive charge does not
bring jeopardy into play on the enhancement. CA sees no
collateral estoppel problem because it is not certain that the
jury resolved the quantity issue in favor of defendant. Cocaine
was found in 2 places, and the verdicts indicate the jury could
only unanimously agree that defendant possessed the cocaine
in one of the locations, but that does not mean there was a
determination that defendant did not possess the other cocaine.
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PC 1157 has no application since this is not a crime divided
into degrees.
People v. Rayford (1994) 9 Cal.4th 1. SC holds that PC 208,
subd. (d) (kidnap with intent to commit sex offense) is a crime,
not an enhancement. SC reviews the criteria set forth in
Hernandez for differentiating crimes from enhancements. Since
then, one factor has changed, since choice of 3 terms rather
than just one is now used for some enhancements as well as for
crimes. But such enhancements refer to “an additional term,”
and PC 208 does not. Thus, when a statute does not refer to
enhancement or additional term, the fact that it sets forth 3
possible terms rather than one is not enough to make it an
enhancement rather than a crime.
*People v. Denard (1994) 30 Cal.App.4th 1614. Defendant
was arrested for drug crimes, released on bail, and then
failed to appear, resulting in conviction of PC 1320.5 (failure
to appear) in addition to the drug crimes. The PC 1320.5 term
was enhanced per PC 12022.1, for committing a felony while
on bail. Defendant argues PC 12022.1 cannot apply here,
because the elements establishing the PC 1320.5 offense also
establish the broader enhancement, so the specific should
control over the general. CA disagrees, distinguishing Shull,
because it involved two sentence increasing provisions, while
the present case involves 1 enhancement and 1 crime. (CA
never explains why this distinction makes a difference,
especially in light of the fact that 1 of the sentence enhancing
provisions at issue in Shull was a variation of a crime, rather
than a true enhancement.) Furthermore, Shull’s true basis is
the prohibition against the dual use of facts, as discussed in
Edwards, but that interpretation of dual use was abrogated
by the adoption of the DSL, with its own narrower dual use
prohibition. (CA relies on its own interpretation of Edwards,
as set forth in Bruno, rejecting Darwin’s criticism of Bruno.)
CA then sees no indication that the Legislature intended to
exclude PC 1320.5 from PC 12022.1, so the enhancement
applies. CA also finds no PC 654 double punishment
problem, since PC 12022.1 punishes status, not an act. CA
distinguishes McClanahan as holding only that PC 12022.1 is
not a prior conviction status enhancement, which does not
preclude it from being some other type of status
enhancement.
People v. Johnson (1995) 31 Cal.App.4th 1041. CA holds that a
PC 667.8 enhancement (kidnap for purpose of specified sex
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offense) can be applied when it is pled and proved, even though
defendant was not charged with or convicted of kidnapping as a
substantive offense per PC 207. The enhancement is distinct
from and not dependent on the substantive offense of
kidnapping, as long as it is connected to one of the sex offenses
specified in PC 667.8.
People v. Wims (1995) 10 Cal.4th 293. Defendants were
convicted of robbery and enhanced per PC 12022 for personal
use of a knife. No instructions were given as to the elements of
the knife use allegation; the only mention of it during
instructions was in connection with the verdict forms. SC
acknowledges error in failing to instruct on the elements, but
finds the error harmless under the Watson standard. SC first
finds no federal constitutional issue. Per McMillan v.
Pennsylvania, the federal jury right does not apply to penalty
provisions. The fact that PC 12022 provides for an additional
term rather than an increased minimum makes no difference.
PC 12022 is not the functional equivalent of a substantive
crime, since it does not apply at all until there is a conviction on
an underlying offense. SC finds Hicks v. Oklahoma inapplicable
because this was not a matter of jury discretion, but only factfinding. Also, application of the Watson standard is required by
the California constitution, and is thereby part and parcel of the
state created jury trial right on enhancements. Hernandez is
limited to only cases where there is lack of notice. Here, the
determination of the elements of the enhancement was not
wholly withdrawn from jury consideration. SC finds no equal
protection problem when comparing defendants who face loss of
liberty due to an enhancement vs. those who face a substantive
crime, since one already convicted of a substantive crime has a
diminished liberty interest in connection with the related
sentence determination. Applying Watson, SC finds no
likelihood of a better result even though some witnesses waffled
as to whether they saw a knife in one defendant’s hands, and
even though the jury asked for a reread of testimony on that
point. That defendant had a knife on him when arrested soon
afterward, and SC refuses to speculate that the jury finding was
improperly based on an aid and abet theory. Strong DISSENT
argues the Legislature intended enhancements to be treated like
substantive crimes.
People v. Sipe (1995) 36 Cal.App.4th 468. CA finds no problem
with using the same prior to prove an element of defendant’s
escape conviction and to bring him within the Three Strikes
law. Neither use of the prior constitutes an enhancement - PC
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4532 does not require a prior conviction, only custody, which
may be based on a conviction or on an arrest or charge. Thus,
the use of the conviction to establish the custody element of PC
4532 does not result in an enhancement. Also, the Three
Strikes law provides for an alternative sentencing scheme, not
an enhancement a term added to a base term). Thus, there is
no dual use to enhance as in Jones, and the concerns in Jones
do not apply here. CA finds no PC 654 problem as the use of the
prior does not involve an act or omission. CA finds no double
jeopardy problem since the legislature can provide for
cumulative punishment under two statutes.
*People v. Glaster (1995) 36 Cal.App.4th 785. Defendant was
charged with sale of cocaine. A prior PC 666 conviction was
alleged per PC 667.5, and a prior PC 211 was alleged as a
strike under the Three Strikes law. The court indicated it was
inclined to strike the Three Strikes prior per PC 1385 and
give the low term for the sale, plus a year for the prior.
Defendant then pled and the prior was stricken. On appeal by
the People, CA first notes that PC 1385 expressly states it
cannot be used to strike any prior alleged for the purpose of
enhancement under PC 667. CA then goes on to conclude
that Three Strikes priors are not enhancements, since they
do not result in a term added to the base term but instead
result in a different sentence altogether. Without ever
discussing the impact of such priors not being
enhancements, CA concludes with little further discussion
that PC 1385 does not grant the power to strike, since the
Three Strikes law expressly allows striking only for
insufficient evidence or on motion of the DA, and since PC
667, subd. (c) precludes suspending execution or imposition
of sentence for any reason. (Relevance of that provision is
never explained.) CA then goes on to find no separation of
powers problem in giving the DA broader power to move to
strike than the court has on its own. Tenorio was decided
against a historical background of unfettered judicial
discretion to strike priors, but since Tenorio many restrictions
on the power to strike have been put into effect. Without
explaining how this changes the rationale that courts should
have as much power in this area as prosecutors, CA finds no
problem here. CA also holds that Prop 184, which moved the
Three Strikes law out of PC 667, does not change this matter
at all.
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*People v. McGowan (1996) 42 Cal.App.4th 740. Defendant
was convicted of 3 counts of VC 10851 and admitted a prior
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conviction of VC 10851, so he was given a greater sentence
pursuant to the provisions of PC 666.5. Defendant argues
that PC 666.5 applies only in cases of “felony vehicle theft”
per VC 10851 or PC 487, but VC 10851 can be violated by
either a theft, or a mere taking without the intent to
permanently deprive, which is not a “theft.” CA reviews all the
changes in auto theft laws in recent years and agrees with
defendant’s construction of PC 666.5. (Notably, CA states
that PC 666.5 is an enhancement statue rather than a
definition of a new crime, because it provides for different
punishment for existing crimes. But CA never discusses the
distinction between adding a term to a base term (which is
the normal mark of an enhancement) vs. setting forth an
alternate sentencing scheme as PC 666.5 does.) However,
defendant here gets no relief. In admitting his prior VC 10851
conviction, defendant admitted it was for auto theft, and he is
bound by that admission. While the jury in his present case
was never instructed to make a finding as to theft or mere
taking, and no such finding was made, CA makes analogy to
Wims and concludes this type of instructional error is subject
to the Watson test. Since the evidence overwhelmingly proves
theft rather than mere taking (vehicles were driven hundreds
of miles across state lines and then abandoned in remote
areas by a chronic thief), the lack of a jury finding is
harmless and PC 666.5 applies.

ED

*People v. McClain (1997) 59 Cal.App.4th 696. CA finds no
problem concluding that a consecutive term can be doubled
under the Three Strikes Law, rejecting Lawson and
concluding that a consecutive term is not an enhancement.
Enhancements are added to principal terms, and then
subordinate terms run concurrently or consecutively.
Therefore, a consecutive term is not a term added to the base
term. CA does agree with Lawson that the same aggravating
facts that support an upper term cannot be used to support a
consecutive term, since that is in Rule 425 and is not in
conflict with any statute. But CA concludes that Rule
comments indicating that a consecutive term is an
enhancement are in conflict with statutory provisions and
therefore cannot stand.
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People v. Garcia (1998) 63 Cal.App.4th 820. Defendant was
convicted of second degree murder and was sentenced to 20
years to life based on a finding, per PC 190, subd. (c), that it
was a drive-by murder. Defendant argues that subd. (c) defines
a new offense, and it was error to fail to instruct the jury on the
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elements of that offense. CA reviews a number opinions
regarding the distinction between provisions that define a new
crime, define a penalty enhancement, or define a penalty
provision. Reviewing the legislative history of this section, CA
concludes per Bright that the section does not set out the
elements of a new crime, but instead provides a sentence
increase for the specified crime when it is committed under
particular circumstances. Thus, this is a penalty provision. Per
Hernandez, CA agrees that the failure to provide a statutory
plead-and-prove requirement was an oversight, and it was error
to fail to instruct the jury on this penalty factor. But defendant
did have full notice from the pleadings and the proof. Since
there is no federal constitutional right to a jury trial on a
penalty provision, the error is subject to the Watson test. Since
there was sufficient evidence to support the finding, and the
jury made a comparable express finding in regard to another
victim who was near the murder victim and shot almost
simultaneously (but not killed), CA concludes the error was
harmless.
People v. Hernandez (1998) 19 Cal.4th 835. After guilt verdict,
in bifurcated court trial of PC 667 allegations, the trial court
found defendant had suffered the alleged prior conviction, but
ruled it did not qualify per PC 667 because the present crime
was not a serious or violent felony. Later, at sentencing, the DA
brought authority convincing the court the present crime was a
violent or serious felony, and the court changed its ruling and
imposed the enhancement. SC finds no double jeopardy
problem in this reconsideration. Per USSC decision in Monge,
double jeopardy does not apply to non-capital sentencing
determinations, even if the proceeding has the hallmarks of a
trial. SC recognizes there is a split view as to whether
enhancements that do not involve criminal history, but are
instead elements of a new crime, do remain subject to double
jeopardy principles. But even if that is so, SC concludes the
present enhancement is not that kind of enhancement, even
though the factual dispute concerned the nature of the present
crime, rather than the criminal history. SC concludes this is a
traditional sentencing determination based on criminal history,
not an effort by the legislature to evade constitutional
protections. SC continues to see no reason to interpret the state
double jeopardy provision any differently in this context.
People v. Jefferson (1999) 21 Cal.4th 86. Defendant was
convicted of attempted willful, deliberate, premeditated murder,
carrying a life term. He was subject to the second strike
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provisions of the Three Strikes Law. SC concludes that the
proper term to be doubled is the minimum term before parole
eligibility, which is 7 years per PC 3046, unless another term is
established by another section of law. Here, the jury found the
attempted murder was for the benefit of a gang, so the provision
of PC 186.22 (b)(4) constitute an “other section of law,”
providing for a 15 year minimum before parole eligibility. SC
orders that doubled to a 30 year minimum. Any other
construction would be anomalous, as attempted murder
without premeditation would be doubled and would result in a
longer minimum term. While the minimum term prescribed by
PC 3046 is called a “period” in some contexts, it is nonetheless
the equivalent of a minimum term. SC sees no great
significance in the failure to refer to PC 3046 here, while other
portions of the Three Strikes Law do refer to it expressly. The
failure to require tripling of a minimum term longer than 25
years could simply be a result of the rarity of such a term and
the fact it is already so long. While enhancements are not
doubled, PC 186.22(b)(4) is not an enhancement in this context
as it is not an additional term added to the term; instead, it is
an alternate penalty for the underlying felony itself.
Salazar v Superior Court (2000) 83 Cal.App.4th 840. Defendant
filed a PC 995 motion, challenging the sufficiency of evidence at
the preliminary examination to support a PC 186.22 gang
enhancement and a PC 12022.3 firearm enhancement. CA
holds that PC 995 remains available to challenge
enhancements. The Proposition 115 amendment to PC 866 (b),
making the purpose of a preliminary examination to establish
probable cause to believe defendant has committed a felony,
rather than a public offense did not abrogate or otherwise
weaken the analysis in Mendella. CA notes that Mendella has
been applied in CA opinions and cited in Supreme Court
opinions since the amendment in question.
People v. Sengpadychith (2001) 26 Cal.4th 316. SC notes that
a PC 186.22 gang enhancement requires the jury to determine
that the current crimes were committed for the benefit of a
criminal street gang, which is defined in part as a group that
has as one of its primary activities the commission of one or
more enumerated crimes. SC holds that in determining whether
that element is proved, the trier of fact can consider the
circumstances of the charged crimes. SC disapproves of Elodio
L. insofar as it allows only evidence of past offenses on this
issue. But SC cautions that the requirement that committing
enumerated crimes be a primary activity means occasional
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commission of such crimes is not sufficient, so present crimes
alone are not necessarily enough. As examples of adequate
evidence, SC lists evidence that shows such crimes are
committed consistently and repeatedly by members of the gang,
or expert testimony that the gang was primarily engaged in
enumerated activities. SC goes on to consider the impact of
Apprendi on the harmless error standard when the trial court
fails to instruct on the primary activities element. SC notes that
Wims relied on McMillan to find no federal constitutional error
in such circumstances, but Apprendi makes clear that McMillan
does not apply where the fact at issue increases the penalty
beyond the statutory maximum. That is true her for a
discharging a firearm count, where the enhancement resulted
in an additional and consecutive term. For that count,
Chapman applies and SC remands to CA to redetermine
prejudice under that standard. But for other counts of
attempted murder, where the sentence was already life and the
enhancement merely increases the MEPD, Apprendi does not
apply, so McMillan still does and there is no federal
constitutional error. For those counts, the Watson standard
applies. Good BROAN CONCURRENCE demonstrates the
absurdity of this distinction and shows why the USSC will
eventually hold that Apprendi applies equally when an
enhancement increases the mandatory minimum sentence.
People v. Adams (2001) 93 Cal.App.4th 1192. One defendant
was convicted of second degree murder and the other of
voluntary manslaughter. Both were enhanced per PC
368(b)(3)(A), for proximately causing the death of a senior
citizen. CA notes that PC 368 (b)(1) creates the crime of abuse of
elder or dependent adults. The enhancement in subd. (b)(3)(A) is
expressly applicable only “in the commission of an offense
described in paragraph (1).” CA concludes this means the
enhancement provision applies only to persons convicted of the
crime of elder abuse. CA sees no intent to create a broader
enhancement applicable to other crimes that involve an elderly
victim. CA then reviews the legislative history of PC 368 and
comes to the same conclusion. CA notes the provisions of PC
12022.7 which apply to crimes against elderly persons in a
different form. If the Legislature intended to broaden that
provision, PC 12022.7 would have been the logical place to do
so.
People v. Mancebo (2002) 27 Cal.4th 735. Defendant was
charged with and convicted of 1 strike sex offenses against 2
victims on separate occasions. As to 1, kidnap and use of
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firearm 1 strike circumstances were pled and proved. As to the
2nd, tie and bind and use of firearm circumstances were pled
and proved. Since 2 qualifying circumstances were required for
each PC 667.61 25 years to life term, defendant argued the
firearm use factors were “used up,” per PC 667.61 (f), and
therefore it was error to also use them to support PC 12022.5
enhancements. DA never pled a multiple victim circumstance,
but the trial court concluded that was impliedly pled by the
counts listing separate victims. The trial court then used the
multiple victims factor as the second circumstance to support
each one-strike term, making the firearm use available to
support two PC 12022.5 enhancements. SC disagrees, noting
the express pleading requirements in PC 667.61, subd. (i). SC
finds defendant was given no notice he would be subject to the
multiple victim circumstance, since nothing in the pleading
hinted that factor would be used for PC 667.61 purposes. SC
discusses and distinguishes a number of cases re: pleading the
facts but not the actual section, finding none of them had the
lack of notice problem that was present here. SC also sees the
DA failure to plead the multiple victim factor as a discretionary
charging decision, waiving the use of the factor. SC disapproves
of contrary result in Knox. SC concedes that a multiple victim
circumstance would be difficult to contest meaningfully even if
notice had been given, but the pleading requirements in PC
667.61, subd. (i) make no such exception, and lack of notice
can affect the decision whether to seek a plea bargain or go to
trial. SC distinguishes Karaman as pertaining to probation
ineligibility, which is not punishment; a declaration of probation
ineligibility at sentencing without prior notice is not the same as
the present due process/notice problem. SEE FN 7 – lack of
objection at sentencing was no waiver as this was an
unauthorized sentence. VERY SHARP DISSENT on all points.
People v. Chambers (2002) 104 Cal.App.4th 1047. Defendant
was charged with robbery with personal use of a firearm per PC
12022.5. After a court trial, defendant was found guilty, with no
mention of the firearm use. The clerk’s minutes stated
“Disposition: Found Guilty – Convicted by Court.” At
sentencing, the Court imposed 3 years for the robbery and 10
years for the firearm use, with no objection by anybody. On
appeal, defendant argues that there was never an express
finding that the firearm use enhancement was true, so it was
improper to impose sentence for it. CA finds Clair controlling, so
that the express imposition of an additional term for firearm use
constituted a sufficient implied finding of the truth of the PC
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12022.5 allegation. CA does caution trial court to be more
careful about this in the future.
*People v. Briceno (2003) 109 Cal.App.4th 1330. Defendant
was sentenced under the Three Strikes Law, with the two
qualifying priors being violations of PC 12021 and 12025,
alleged as serious violent felonies per PC 1192.7 (c)(28),
because they include felony offenses which would also
constitute violations of PC 186.22. To support this, the
prosecution produced evidence of PC 186.22 gang
enhancements imposed on the prior PC 12021 and 12025
crimes. But CA finds the priors non-qualifying, because the
prior PC 186.22 admissions were for enhancements, not
substantive offenses. Such enhancements do not bootstrap a
prior offense into a serious felony for the Three Strikes Law.
CA rejects any analogy to Haykel, as the provision at issue
there referred to any violation, not any felony offense. A PC
186.22 enhancement is simply not a felony offense. CA finds
insufficient evidence the priors here constituted serious
felonies.
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People v. Montes (2003) 31 Cal.4th 350. Defendant was
sentenced to 7 years for attempted murder, plus a consecutive
10 year street gang enhancement and a consecutive 25 years to
life term per PC 12022.53, for firearm use and great bodily
injury. SC concludes that the 25 years to life per PC 12022.53
does not make the sentence for attempted murder a life
sentence within the meaning of PC 186.22 (b)(5) re: violation of
gang enhancement provisions in the commission of a felony
punishable by imprisonment for life results in 15 year MEPD.
SC concludes that applies only when the underlying crime itself
is punishable by life.

191

B.

Specific Types of Enhancements (See also section IV(C) re: special
provisions for enhancing violent sex offenses)
1. Priors (Sections a through j deal mainly with PC 667.5
prior prison term enhancements, but also contain a
number of cases that apply generally to other types of
priors also.) (Note - Many pre-DSL cases re: priors are
not included. Also, since Prop. 8, a great deal of litigation has arisen over PC 667 priors. There are many
conflicting cases so care in research is necessary.)
a.

General

People v. Covino (1980) 100 Cal.App.3d 660. CA holds that a
prior prison term based on a conviction which was later vacated
in a habeas proceeding cannot be used as a factor in
aggravation. Although not discussed, apparently such a prior
could not be used for a prior prison term enhancement either.
People v. Bracamonte (1981) 119 Cal.App.3d 644. CA declares
as a rule of practice, whenever an information alleges priors,
defendant is entitled to a bifurcated trial so guilt is determined
before priors are made known to the jury. CA backs up its
conclusion with references to HALL, THOMPSON, BEAGLE,
ARANDA, and ABA standards. Though the rule is prospective
only, CA reverses the present case due to special prejudice -- in
a close case, the jury was informed of five priors inadmissible
on BEAGLE grounds but usable for credibility due to confusing
instructions.
People v. Williams (1983) 140 Cal.App.3d 445. Defendant was
enhanced for 2 pre-DSL priors. CA finds no ex post facto
problem. Defendant had fair notice when he committed the
present crime as to the effect PC 667.5 would have on his
sentence. Defendant also argues that there is an equal
protection violation because out-of-state priors under 1 year are
not enhanced, while any California prior is. CA holds defendant
has no standing because he served over a year on his California
priors.
People v. Carter (1983) 144 Cal.App.3d 534. Defendant was
given full CS terms for several sex offenses, plus CS terms for
some non-sex offenses. He was enhanced 5 years per PC 667.6
on each of 3 sex counts, all for the same prior, and once per PC
667.5 on a non-sex count, again for the same prior. The CA
holds he can only be enhanced once for the single prior; it is
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improper to enhance a prior both under 667.5 under 667.6,
(rejecting an analogy to GAINES). PC 1170.2 subd. (i) re:
unlimited enhancements on sex counts applies only to 1170.1
CS terms, not to 667.6 CS terms; and PC 654 applies to
enhancements
(following
MORINGLANE
and
rejecting
BOERNER and this CA’s own dicta in STILTNER).
People v. Wojahn (1984) 150 Cal.App.3d 1024. After granting a
request for a bifurcated jury trial on an alleged prior, the trial
court mistakenly discharged the jury after the return of the
guilt phase verdict. Over objection, the court started a new
proceeding dealing only with the prior, which was found true.
CA reverses on double jeopardy grounds; defendant has the
right to a jury determination of all issues by one jury which,
once sworn, was sworn to try the whole case. CA distinguishes
bifurcation from severance.
People v. West (1984) 154 Cal.App.3d 100. CA holds that
defendant was improperly enhanced for 2 priors pursuant to PC
667, because the priors occurred in juvenile court. Though
PROP 8 provides that prior juvenile convictions can be used to
enhance, juvenile court adjudications are not convictions (per
W&I 203). So PROP 8 must have meant convictions of juveniles
found unfit for juvenile court and convicted in Superior Court.
Analyzing the legislative analyst’s comments on PROP 8 in the
voter pamphlet, CA finds no clear indication of an intent to
repeal W&I 203. Hence, while the People can require
enhancements for juvenile adjudications, CA concludes that is
not what the People meant to do in PROP 8.
People v. Tassell (1984) 36 Cal.3d 77. Defendant was
convicted of 2 sex offenses and given full CS terms. Two priors
were pled and proved (a one year PC 667.5 (b) prior and a five
year PC 667.6 (a) prior). Defendant was given CS enhancements
for each prior on each count under the theory that PC 1170.1(i),
by removing limits on enhancements in PC 667.6 cases,
compelled assessing priors against each count. The court holds
that priors go to the nature of the offender not to the offense
and do not attach to a particular count, so they can only be
used once as a component of the aggregate term. PC 1170.1 (i)
only nullifies limiting provisions in PC 1170.1 not 667.6.
People v. Trujillo (1984) 154 Cal.App.3d 1077. A pro per
defendant declined the offer of the judge to admit his priors
outside the presence of the jury and reserve constitutional
objections for later. Thus, the jury heard evidence of the priors
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and found them true. Defendant then sought a new trial
because the court did not bifurcate the trial on the priors on its
own motion, defendant having made no request for bifurcation.
The CA affirmed, criticizing BRACAMONTE as an unneeded
aberration in the law that should certainly not be extended to a
sua sponte obligation.
People v. Tipton (1984) 160 Cal.App.3d 725. The CA holds that
PROP 8 did not abrogate BRACAMONTE, so it was error to deny
defendant a bifurcated trial on guilt and the validity of his
alleged prior conviction. PROP 8 allows unlimited use of priors,
but BRACAMONTE has nothing to do with the “use” of priors,
only with determining whether there are any to use. The CA
notes that PROP 8 seems to be aimed at HARVEY, not
BRACAMONTE. Without discussing the impact of PROP 8 on
HALL, the CA does mention that PROP 8 did not repeal the rule
that evidence must be relevant to be admissible. (Accord: People
v. Martinez (1985) 175 Cal.App.3d 881; People v. Golston (1987)
188 Cal.App.3d 346.)
People v. Ancira (1985) 164 Cal.App.3d 378. CA holds PROP 8
did not alter defendant’s right to stipulate to a prior (rather
than have it go to the jury) where the prior is an element (PC
666).
People v. Hopkins (1985) 167 Cal.App.3d 110. Defendant was
enahnced 5 years per PC 667 for a serious felony conviction and
1 year per PC 667.5 for the prior prison term resulting from the
same prior conviction. Per PC 654, the prohibition of the dual
use of facts, FLORES, and CARTER, CA concludes defendant
cannot be punished twice for the same prior even tho 1 is based
on conviction and the other on prison term.
People v. Traina (1985) 168 Cal.App.3d 305. Defendant received
a middle term for robbery and a five-year prior robbery serious
felony. CA holds although prior could be punishable under
either PC 667 or 667.5, defendant is not entitled to benefit of
the less severe statute. OPINION ON RETRANSFER FROM
SUPREME COURT
People v. Wallace (1985) 169 Cal.App.3d 406. CA holds
although some priors fall under both PC 667 and 667.5, giving
People the discretion to file under either PC 667 or 667.5 is not
violation of equal protection, at least in light of no claim of
invidious discrimination.
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*People v. Torres (1985) 171 Cal.App.3d 320. Defendant was
enhanced for a prior adult court conviction that was suffered
at a time when he was under 18 and had not been certified
as an adult. CA notes that at the time of the prior conviction
defendant was using many aliases and different DOBs, and
that at no time did he contest the adult court proceedings.
(Apparently he lied about his age so as to not involve his
mother in the proceedings.) The CA acknowledges that since
1961 W&I 603 has provided that no court has jurisdiction of
a case when defendant is under 18 and has not been certified
as an adult, but CA nonetheless relies on a pre-1961 case
that held that there is no duty to suspend proceedings and
inquire into the age of the defendant where the juvenile
himself has failed to suggest to the court that he is under 18.

ORDERED
UNPUBLISH
ED

People v. Fritz (1985) 40 Cal.3d 227. SC holds that trial courts
retain the discretion to strike 667 priors despite the “shall”
language in PC 667 and the “without limitation” language of
PROP 8. WILLIAMS, coming on the heels of TANNER, made
clear what must be done to preclude the PC 1385 power and
the failure to heed that warning in PROP 8 precludes any
conclusion of an intent to abrogate the PC 1385 power here.
Whatever “without limitation” might mean, it cannot be
construed to abrogate PC 1385 in light of WILLIAMS. GRODIN
CONCURRENCE says the court must come to grips with the
meaning of “without limitation”. He points out well the logical
fallacy that follows from a literal meaning and concludes that,
at a minimum, in the context of its sentence, it means that
there is no longer any state constitutional impediment to
enhancing on the basis of juvenile priors. Note also the LUCAS
DISSENT, joined by MOSK.
People v. Mink (1985) 173 Cal.App.3d 766. Defendant was
charged with several PC 211s in case A, and 1 prior 211 was
alleged. His 995 motion was successful as to 1 of the 211s. He
went to trial on the remaining 211s and was convicted, but the
prior was found not true. Meanwhile, the dismissed 211 was
refiled, defendant was HTA, and he pled to it and admitted the
same prior that had been alleged the 1st time, after his motion
to strike it due to former acquittal was denied. CA holds that
normally enhancements for priors are not subject to double
jeopardy principles since guilt or innocence is not the issue. But
considering that the prior attaches only to the aggregate, and
the unique circumstances here, CA holds the former acquittal
plea should have been accepted. Had the 211s all stayed
together, defendant would have not been enhanced. They were
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tried separately, giving DA 2 chances to priove the prior, only
because defendant successfully asserted his PC 995 rights, for
which he should not be penalized. However, since the court ran
the 211s CC largely because of the 5 year enhancement for the
prior, CA remands for resentencing rather than merely striking
the prior.
People v. Jacob (1985) 174 Cal.App.3d 1166. Defendant was
enhanced 5 years per PC 667 for a prior for which he had been
committed to CYA, and which had been expunged per W&I
1179 after his honorable discharge from CYA. (CA notes at 1
point defendant was 19 at the time of the prior, but at another
point says he was an unfit juvie who was convicted in adult
court.) CA concludes the enhancement was proper. Though
defendant was relieved from all disabilities for the prior, he was
not thereby relieved from proper punishment for the new crime.
The W&I 1179 dismissal did not eradicate the prior. Expungement is for the purpose of encouraging good behavior, so
the legislative intent would not be served by rewarding the reoffender. CA also analogizes to federal cases allowing
consideration of expunged priors at immigration hearings.
People v. Vargas (1985) 175 Cal.App.3d 271. Defendant received
a five-year prior under PC 667.51. Since the enhancement is
mandatory, it is not a sentencing choice. Reasons need not be
stated to justify its imposition and court need not choose among
the various priors.
People v. McCarthy (1986) 176 Cal.App.3d 593. Defendant was
enhanced 1 year per PC 667.5 for a CALIF prior for which he
served 11 months in prison. He raises an equal protection
argument based on the requirement of 1 year or more in prison
for a foreign prior. CA follows HERNANDEZ and rejects dicta in
WILLIAMS, finding that all persons who committed their priors
in California are treated the same, and the legislature may have
had legitimate reasons for wanting to assure the seriousness of
foreign priors. CA notes hearing was denied in HERNANDEZ
and none was sought in WILLIAMS. OPINION AFTER
REHEARING.
People v. Green (1986) 177 Cal.App.3d 705. Court handled trial
on bifurcated priors although jury was not waived. CA orders
remand for jury trial (defendant was seeking striking).
People v. Raby (1986) 179 Cal.App.3d 577. DA botched the
proof of an alleged prior, resulting in a finding that it was not
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proved BRD. On defendant’s appeal from conviction of the
substantive crime, AG seeks remand to reconsider the prior. CA
expresses amazement that the AG could even suggest such an
obvious violation of the prohibition against double jeopardy.
*People v. Armstrong (1986) 180 Cal.App.3d 313. Defendant
pled not guilty and denied alleged prior. After jury found him
guilty, court dismissed jury, forgetting about the prior. When
the court realized its error, it decided the prior was a question
of law that could be determined by the court alone. Per
WOJAHN, defendant argues the finding must be reversed and
double jeopardy, as well as PC 1025, precludes any retrial.
CA disagrees with WOJAHN and rejects the double jeopardy
aspect, since it is clear that bifurcated trials by different
juries do not violate double jeopardy per se. (CA neglects the
fact that when def seeks bifurcation, he waives jeopardy.) Although PC 1025 says the prior must be tried by the same
jury that determines guilt, CA concludes it does not mean
that, since that would preclude a defendant from admitting
the prior to keep it from the jury. Thus, CA reverses the
finding since defendant is entitled to JT, but rather than
dismiss, CA remands for JT on the prior.

ORDERED
UNPUBLISH
ED

People v. Shivers (1986) 181 Cal.App.3d 847. Defendant
admitted, and received, an enhancement for two PC 667.5(b)
priors. The crime leading to one of the prior prison terms
occurred after the crimes which led to the present prosecution.
CA orders it stricken because the present case is not a new offense as that term is used in PC 667.5(b). Purpose of section to
deter recidivists is inapplicable where new offense is the earlier
one.
People v. Mendoza (1986) 183 Cal.App.3d 390. Defendant
contends there was insufficient evidence to support jury
findings below as to priors since the documents used to prove
the priors showed a different middle name than defendant’s. CA
goes back to common law to conclude legal name consists of 1st
and last name. Middle name is irrelevant. Disregarding middle
name, this case falls within the rule that identity of name is
enough to establish identity of person, absent contrary
evidence. CA also notes this was not raised below and was
thereby waived.
People v. Pearson (1986) 42 Cal.3d 351. Defendant was
convicted of both statutory sodomy and lewd acts based on
same act. Sentence was stayed on 1. SC upholds dual
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convictions. Lewd acts is not an LIO of statutory sodomy since
lewd acts requires specific lewd intent that could be absent in
sodomy (if done just for sadistic reason or by one incapable of
forming the specific intent). Although sodomy is “specifically”
included in lewd acts within the meaning of GREER, SC
declines to follow GREER, noting several flaws in it but never
expressly overruling it. Discussing purpose of PC 654 at length,
SC does conclude that a stayed count cannot be used in the
future to support an enhancement for a prior conviction, absent
an express legislative declaration that such consequences
should follow. PC 1170.1(i) does not apply here since these are
not forcible sex offenses. Even when it does apply, it does not
manifest a clear intent to enhance more than once for a single
act. As for PROP 8 “without limitation” language, this rule does
not limit but allows full use to the extent authorized by statute.
People v. Albitre (1986) 184 Cal.App.3d 895. Defendant was
convicted of felony drunk driving and enhanced as a 3d offender
drunk driver. He challenges use of one prior which occurred
before the present incident, but which did not result in
conviction until after the present incident occurred (but before
the present conviction occurred). CA affirms based strictly on
the language of VC 23190 at the applicable time. The statute
clearly speaks of prior acts, not convictions, and only requires
that the act result in conviction.
People v. Ellis (1987) 195 Cal.App.3d 334. Per bargain,
defendant admitted PC 667 prior federal bank robbery. After
FRITZ motion was denied, defendant attacks prior. CA calls this
attack on plea, requiring cert of PC, but treats this as HC. No
problem that information pled wrong section number for prior,
as defendant had notice it was prior bank robbery. CA agrees
with LEEVER that federal section under which defendant was
convicted doesn’t necessarily require all elements of a
CALIFORNIA serious felony. Distinguishing JACKSON, CA
concludes defendant should not be allowed to admit prior that
does not qualify as a matter of law, and such bargain should be
rejected by trial court, but CA also finds defendant estopped by
bargain from attack. CA finds excess of jurisdiction, but not a
lack of fundamental jurisdiction. This was no excusable
misunderstanding of law, but apparent tactical decision that
precluded greater sentence on all counts (which DA apparently
could prove) and left possible FRITZ striking of prior. CA leaves
open whether defendant could seek to withdraw plea, but
defendant has not sought that. (CA notes if sought, it would
raise problem of proof after delay.) Defendant has not claimed
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any POPE error. CA stresses that prior is serious and
dangerous even if not within PC 667, so def is not wholly
“innocent”.
People v. Lassiter (1988) 202 Cal.App.3d 352. Defendant was
enhanced per PC 667.5 for prior PC 459, 2d for which he had
been committed to CYA in 1977 and later dishonorably
discharged. Noting that PC 17 makes a wobbler resulting in
CYA commitment a misdemeanor upon the discharge from CYA,
defendant argues his prior is not a felony. CA finds it absurd to
reward one who is dishonorably discharged and concludes that
legislature must have meant this to apply only to honorable
discharges. CA notes W&I 1772 expressly applies only to
honorable discharges, showing the legislative policy. (No discussion of the fact that this shows the legislature knows how to
make the distinction when it wants to do so.)
People v. Ceja (1988) 205 Cal.App.3d 1296. Defendant was tried
for 2 drug counts and a prior per H&S 11370.2. He waived jury
and never sought bifurcation of trial re: prior. DA rested without
any evidence of the prior and defense made PC 1118.1 motion
to acquit directed only to sufficiency of evidence on the 2
substantive counts. That was denied and DA started argument
when judge noted he had not proven the prior. DA thought it
would be separate, but was allowed to reopen and prove the
prior. CA finds no error, criticizing BELTON and lamely
distinguishing it and MARTINEZ. In BELTON defendant made
general PC 1118 motion with no specification. In MARTINEZ,
the challenge was directed at the count in issue but on different
grounds. Here, defendant directed the judge to a specific
deficiency in counts which did not involve the point now raised
of abuse of discretion in allowing DA to reopen to prove the
prior. CA refuses to “extend” BELTON that far. Also, since the
point was not raised in the PC 1118.1, the court had full
discretion to allow DA to reopen.
People v. Haney (1989) 207 Cal.App.3d 1034. Defendant pled
for guaranty of CC terms and promise DA would not charge
enhancements based on defendant’s prior prison terms. Court
then used the priors to support upper term, and defendant
claims that violates an implied term of the bargain, by analogy
to HARVEY. CA finds the better analogy in ALVAREZ, since
these were not dismissed priors, and were not even stricken
priors. They were simply never charged. CA rejects any implied
term precluding use of the priors for other purposes. CA
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discusses at length contract law principles regarding implied
terms and applies them here.
People v. Johnson (1989) 210 Cal.App.3d 316. Defendant was
enhanced 5 years per PC 667 for a crime for which he had been
found guilty prior to present offense, but for which he was not
sentenced until after the present offense due to escape, with
apprehension occurring just after this new offense. CA upholds
the PC 667 enhancement, finding that a conviction occurs at
the time of verdict, not at the time of sentencing. (Defendant
had been sentenced on the prior before trial in the present case,
but CA does not rely on that fact.)
People v. Hockersmith (1990) 217 Cal.App.3d 968. Defendant
was convicted by jury of cocaine possession and was sentenced
to prison because of probation ineligibility per H&S 11370,
based on prior sale conviction. CA agrees that record fails to
show the prior was ever proved or admitted, apparently due to
inadvertence. Per WOJAHN, CA holds double jeopardy
precludes retrial on the prior. Double jeopardy applies whenever
procedures used are those traditionally associated with criminal
trials, and sanction at stake is punitive in nature. Several cases
accepting and rejecting WOJAHN are discussed. CA remands
for probation consideration. (CA also notes per RUBY that even
when such a prior is proved, the court has discretion to strike it
and grant probation.)
People v. Prather (1990) 50 Cal.3d 428. SC holds that PROP 8
“without limitation” language supercedes the double-the-baseterm limit in regard to enhancements based on prior
convictions. Sc rejects the argument that PROP 8 was directed
only at judicially created limitations, rather than statutory limitations. SC concedes that it is unclear how far this concept can
be taken, since any effort to define an enhancement effectively
limits its application. SC suggests that definitional limits are
probably okay, but general caps or ceilings on the overall length
of sentences are not. SC also concludes that for the purpose of
this rule, PC 667.5 prior prison term enhancements are a subset of prior convictions and are therefore included within
enhancements based on prior convictions. MOSK DISSENT
argues this makes no sense, and PROP 8 was directed only at
judicially created limitations on the use of priors.
People v. Rhoads (1990) 221 Cal.App.3d 56. CA upholds
enhancement for prior conviction per H&S 11370.2 where
defendant had pled guilty to the prior before commission of the
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present case, but had not yet been sentenced. CA finds
operative event is the ascertainment of guilt, not the pronouncement of judgment. Rationale appears to apply to other types of
priors as well.
People v. Dee (1990) 222 Cal.App.3d 760. Trial on offense and
prior was bifurcated. After jury convicted defendant on the
offense, the court discharged them and said they were free to
discuss the case. Without jury, the court realized it had
forgotten the prior and said we better get the jurors back.
Defense counsel then waived jury and said defendant was
willing to admit the prior, which defendant then did. CA holds
per WOJAHN that once the jury was discharged, jeopardy
principles precluded trial on the prior. CA notes that
HOCKERSMITH, which followed WOJAHN, had review denied
on the same day that the Supreme Court ordered unpublished
LAURY and CASILLAS, 2 older cases disputing WOJAHN which
were long final and not even before the Supreme Court at the
time. CA finds the conclusion inescapable that the Supreme
Court approved HOCKERSMITH and disapproved the others.
(Interesting discussion of the impact of depublication orders
and review denials.) CA also notes HOCKERSMITH is
persuasive in its own right. Since the prior could not have been
proved, there was no satisfactory explanation for counsel’s error
in waiving a jury and the prior must be stricken.
People v. West (1990) 224 Cal.App.3d 1283. The trial on an
alleged PC 667.5 prior was bifurcated from the trial on the main
offense. After the verdict, the jury was discharged and the next
day the trial on the prior began. The DA noted there had been
no waiver of JT on the prior, and defendant then waived it and
the prior was found true. CA holds per WOJAHN that double
jeopardy principles precluded a trial on the prior when the jury
was discharged before any waiver had been obtained for JT on
the prior. Although defendant did not urge the point below, CA
declines to call counsel ineffective, in view of the unsettled
nature of the WOJAHN issue, but CA nonetheless concludes the
prior must be stricken.
People v. Harris (1990) 226 Cal.App.3d 492. Defendant was
convicted of grand theft in 1979 & placed on probation. In
1980, he was convicted of robbery, and probation was revoked
in the 1979 grand theft based solely on the robbery conviction,
not on proof of the facts of the robbery. In the present case, the
grand theft and the robbery were charged as prior prison terms.
The trial court ruled the robbery conviction constitutionally
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invalid because Defendant was not represented by counsel and
had not waived counsel. CA holds it was improper to use the
prior grand theft as the basis of a PC 667.5 enhancement, since
defendant never would have served a prison term on the grand
theft had it not been for the invalid robbery conviction, which
was used as the sole basis of revocation of probation.
*People v. Vallejo-Lugo (1991) 228 Cal.App.3d 66.Defendant
was given 3 5 year enhancements for prior convictions, per
PC 667. He was also given 2 1 year PC 667.5 enhancements
for prior prison terms served on the same priors. The PC
667.5 enhancements were then stayed per PC 654. CA applies PRATHER analysis and rejects pre-PRATHER dicta in
PEARSON, concluding that even if PC 654 applies to
enhancements, it cannot apply to priors since that would be
a limitation precluded by Prop 8. But, since trial court was
concerned about the length of the term, CA remands for determination whether to strike the PC 667.5 enhancements
per PC 1385; FRITZ held 1385 applies despite PROP 8 and
amendment abrogating FRITZ applies only to PC 667 priors,
not to PC 667.5 priors.

ORDERED
UNPUBLISH
ED

People v. Shields (1991) 228 Cal.App.3d 1239. Per JACOB, CA
holds that a prior murder conviction can be used to support a
PC 667 serious felony enhancement even though defendant was
sentenced to CYA for the prior murder, was honorably
discharged, and had the conviction set aside pursuant to the
expungement provisions of W&I 1772.
People v. Powell (1991) 230 Cal.App.3d 438. Defendant was
enhanced per PC 667.5 for a prior, and was given a consecutive
3 year enhancement per H&S 11370.2 for the very same prior.
CA finds no PC 654 problem because H&S 11370.2 expressly
states that its enhancement shall be imposed in addition to
other punishment authorized by law, “including Section 667.5
…” CA concludes this is a specific provision that governs over
the more general provisions of PC 654.
People v. Rivadeneira (1991) 232 Cal.App.3d 1416. CA upholds
5 PC 667 serious felony enhancements. As long as the present
crime occurred after PC 667 became effective, no ex post facto
problem arises just because the prior convictions occurred
before PC 667 existed. CA also finds no requirement of stated
reasons for imposing 5 CS 5 year terms for the 5 priors; since
the enhancements are mandatory, there are no sentencing
choices. Also, since the enhancements were mandatory, there
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was no discretion to impose lesser enhancements per PC 667.5
rather than per PC 667.
*People v. Carcerano (1991) 234 Cal.App.3d 1497. Defendant
denied prior and never waived right to JT on the prior, but
trial court on its own said it would take care of the prior and
never mentioned it to the jury. After guilt verdict was
returned and the jury was dismissed, court found the prior
true. CA rejects several AG arguments and holds the prior
must be stricken and defendant cannot be retried. CA notes 5
courts have disagreed with Wojahn, and all have been
depublished, while 3 that agreed have remained and 2 more
have not yet had their fate decided. CA appears to embrace
Wojahn without ever noting the fact that regardless of
Wojahn, the present case is in a class by itself.

ORDERED
UNPUBLISH
ED

People v. Esquibel (1992) 3 Cal.App.4th 850. In a very brief
discussion, CA concludes that the right against double jeopardy
is waived by consent to the discharge of a sworn jury, and
counsel can consent to discharge on behalf of a defendant.
Where counsel informs the court that defendant wants a court
trial on an alleged prior, resulting in the discharge of the jury,
the right to claim jeopardy was waived.
People v. Crosby (1992) 3 Cal.App.4th 1352. Defendant
challenged validity of priors alleged per PC 667, claiming that
when he pled guilty to those offenses he was not advised that
they could result in an enhanced sentence in case of a future
crime. CA holds that no such advice was required, since that
was an indirect collateral consequence.
People v. Haskin (1992) 4 Cal.App.4th 1434. Information alleged
3 PC 667 priors and 1 PC 667.5 prior. The PC 667.5 prior was
alleged as a burglary. Defendant contested the PC 667 priors
but admitted the PC 667.5 prior. In the course of taking the
admission to the prior as charged, the judge noted the
ambiguity as to whether it was a residential burglary and the
DA offered documents showing that it was a residential
burglary. Defendant was subsequently sentenced to a 5 year
enhancement for that prior, per PC 667. CA holds defendant
was charged with that prior under PC 667.5 only, and the
pleading was never amended. The language of the pleading did
not support a PC 667 prior. The court cannot accept an
admission and also take evidence of a greater crime. CA also
rejects remand as a remedy; this was not a defective informal
amendment, but no amendment at all. The only issue is sen-
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tencing, and defendant cannot be sentenced on a prior he was
never charged with nor admitted.
People v. Goss (1992) 7 Cal.App.4th 702. Defendant waived jury
for court trial on underlying charge and on alleged PC 667
priors. DA rested without offering proof of priors and the
defense moved per PC 1118 for acquittal on the priors. Court
reserved ruling until after the guilt trial ended, and then
allowed DA to reopen to prove the priors. CA finds no abuse. CA
rejects the argument that Ceja precludes reopening in cases
where PC 1118 motion is directly based on the priors, as
opposed to Ceja situation where the PC 1118 motion never
mentioned the priors. CA finds court has discretion to reopen,
and exercised that discretion properly here. The DA’s failure
was due to inadvertence, not to attempt to gain advantage. (DA
was used to bifurcated jury trials, where priors were not dealt
with until after full guilt trial. He assumed that was when he
should present proof of the prior.) Defense never claimed
surprise or other prejudice.
People v. Jackson (1992) 7 Cal.App.4th 1367. After defendant
was found guilty by a jury, he waived jury and had a court trial
on an allegation of a PC 667 prior residential burglary. The
proof offered at the court trial failed to establish that the prior
burglary was of a residence, so the trial court erred in finding
the allegation true. CA rejects AG efforts to prove the residential
element through appellate judicial notice or appellate factfinding. AG argues this is a sentencing matter and that the
probation report received at the time of sentencing proved the
residential element, but CA disagrees, holding that the
enhancement could not become a sentencing matter unless and
until it had been adequately proved at the court trial.
People v. Vincent (1992) 8 Cal.App.4th 104. In a bifurcated trial,
defendant was convicted by a jury and then a prior was found
true in a court trial. Defendant admitted the prior for
impeachment purposes in the jury trial and, over objection, that
admission was used to prove the prior for enhancement
purposes in the court trial. CA rejects any analogy to the
Colemen probation revocation hearing cases. Here, the jury trial
and court trial were not two separate proceedings, but two parts
of one proceeding that was bifurcated to accommodate
defendant. CA sees no self-incrimination problem with using
the admission against defendant.
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People v. Moore (1992) 8 Cal.App.4th 411. Defendant’s motion
for bifurcation of trial on priors was granted. After conviction,
the jury was held in the jury room while defendant decided to
admit his priors. However, no valid Yurko waivers occurred with
the first admission. After the admissions, the jury was
discharged. On appeal, CA readily agrees the Yurko error
compels reversal of the prior. However, CA sees no application
of double jeopardy principles, regardless of whether Wojahn is
correct. Wojahn dealt with a prematurely discharged jury. Here,
the jury was available when the defective admission was taken,
so CA finds this more like the evidentiary error in Shirley. No
issue of sufficiency of the evidence is presented here. OPINION
AFTER REVIEW GRANTED AND RETRANSFERRED FOR
RECONSIDERATION
*People v. Cline (1992) 8 Cal.App.4th 607. CA rejects Hopkins
and Carter and concludes that it is permissible to impose
enhancements under both PC 667 and PC 667.5 based on
the same prior conviction/prison term. Without addressing
the broad question of whether PC 654 applies to enhancements, CA holds that it does not apply to
enhancements based on prior convictions, since priors do not
constitute “acts or omissions.” CA relies heavily on an
obscure last sentence of PC 654 as adopted in 1872, even
though that sentence was deleted in 1977. (Note that it is not
very clear why the present result flows from this deleted last
sentence in any event.)

REVIEW
GRANTED

*People v. Michael (1992) 8 Cal.App.4th 1114. CA holds that
even if PC 654 applies generally to enhancements, it does not
bar enhancements for both a prior prison term, per PC 667.5,
and a prior serious felony, per PC 667, even though both are
based on the same prior conviction. CA finds no double
punishment of the same act, since neither PC 667 nor PC
667.5 punish again for the prior crime. Instead, PC 667 is
based on the fact of having been previously convicted of a
serious felony, while PC 667.5 is based on the fact of having
served a prior prison term. These are separate facts which do
not necessarily coincide.

REVIEW
GRANTED

People v. Smith (1992) 10 Cal.App.4th 178. Defendant was
convicted of two counts. As to each, the same prior prison term
was alleged per PC 667.5 and found true. The trial court
imposed the 667.5 enhancement on each count, but ran the
two counts concurrently. CA holds that Tassell applies equally
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to concurrent counts, not just to consecutive counts, so one of
the PC 667.5 findings must be stricken.
People v. Bowie (1992) 11 Cal.App.4th 1263. While the jury was
deliberating on guilt, pro per defendant expressed uncertainty
about admitting prior federal bank robbery, alleged as a PC 667
prior. Defendant noted (correctly) that it was not clear his prior
constituted a serious felony. The trial court assured defendant
that his admission would only admit that he suffered the
conviction, and that legal issues regarding whether the
conviction came within PC 667 could still be raised on appeal.
With little discussion, CA concludes that the ensuing admission
deprived defendant of the right to attack the validity of the prior
on appeal. Per DeVaughn, the erroneous advice by the trial
court renders the admission of the prior invalid.
People v. Saunders (1993) 5 Cal.4th 580. Disapproving
Wojahn, SC upholds empanelment of a new jury to try priors
when priors had been bifurcated from the guilt proceedings,
and jury was mistakenly discharged after the guilt finding.
Although statutes require that priors be tried by the same jury,
that right is waived if no objection is made when the jury is
discharged. SC applies this retroactively since no prior case had
excused an objection to violation of the PC 1025 right. As for
the constitutional jury trial right, that does not include trial by
same jury, and the right to a jury was satisfied when defendant
was afforded a jury trial before a new jury. SC also finds no
state or federal double jeopardy problem; assuming double
jeopardy applies to enhancements, there never was jeopardy
here because the trial on the priors was bifurcated and had not
yet started when the jury was discharged. Defendant had not
yet been put in danger of an adverse finding, and the DA had
not yet had any opportunity to prove the priors. Strong MOSK
and KENNARD DISSENTS.
People v. Jones (1993) 5 Cal.4th 1142. SC holds that where a
prior could be enhanced under either PC 667.5 or PC 667, it
cannot be enhanced under both. Pursuant to the rationale in
Prather, prior prison terms are a subset of prior convictions, not
a different concept, so dual enhancements in this context would
be based on the same fact, not on different facts. Assuming the
electorate could decide to impose multiple enhancements based
on the same facts, SC concludes that was not intended here.
Ambiguous language indicates an intent to use the greater
enhancement provision, but not both. Otherwise, there would
be anomalous results. SC notes that this limit is not a general
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cap, but is a definitional limit, determining which category
applies. SC notes, but finds it necessary to reach, the
controversy regarding the application of PC 654 to
enhancements. STRONG DISSENT would find the 2
enhancements address different facts (convictions vs. prison
terms). DISSENT would also find PC 654 inapplicable because a
prior is not an “act or omission.”
People v. Dunlap (1993) 18 Cal.App.4th 1468. In proving priors
alleged per PC 667.5, the DA relied on CLETs computer rap
sheet printouts to prove that defendant served prison terms,
that the terms were separate, and that he had not been free of
prison custody for 5 years. CA upholds the priors, rejecting
Mathews and making a distinction between using CLETs rap
sheets to prove the substance of the prior and using them to
prove the fact of the conviction. CA relies on the official records
hearsay exception, using the presumption that official duty was
regularly performed to lay the foundational requirements that
the information was recorded promptly and accurately.
People v. Gonzales (1993) 20 Cal.App.4th 1607. In a wrinkle on
the Jones issue, CA upholds enhancements pursuant to both
PC 667 and PC 667.5 where defendant had a single prior prison
term that was served for two separate offenses on which
concurrent terms had been imposed. Since one of those alone
was sufficient to support the PC 667.5 prior prison term
enhancement, the other as a different prior conviction, is
available to support the PC 667 enhancement. CA stresses that
the two convictions were for independent crimes that were
committed separately and brought and tried separately, but
combined for sentencing; however, CA never says that those
factors are essential to the result.
People v. Juarez (1993) 21 Cal.App.4th 318. Defendant was
convicted of one crime and was on bail awaiting sentencing
when he committed a new crime. His sentence for the new
crime was enhanced per PC 12022.1 for having committed the
crime while on bail, and his sentence was also enhanced 5
years per PC 667 for a prior serious felony conviction, which
was the same conviction used to support the on bail
enhancement. CA finds no violation of PC 654, distinguishing
Jones because the distinction between the two enhancements
here was more than technical. Although the same prior was
used to prove an element of each enhancement, both had
additional elements proved by different facts, and PC 667 and
12022.1 serve very different purposes.
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People v. Wiley (1994) 25 Cal.App.4th 159. Defendant was
enhanced one year per PC 667.5 for one prior and 5 years per
PC 667 for another prior. He had served a single prior term for
both priors, which had resulted from a single pleading. CA
follows Medina and sees nothing in the rationale of Jones to
preclude imposing both enhancements in these circumstances.
People v. Haney (1994) 26 Cal.App.4th 472. In 1970, defendant
was convicted of 2 counts of robbery and one count of ADW, all
based on a single incident. The trial court ordered the 3 counts
merged per PC 654. In the present case, one of the 1970
robbery counts was used to support a PC 667 serious felony
enhancement. Defendant argues per Pearson that a stayed
count cannot be used in the future as a prior, and here it is
impossible to tell which count was stayed in 1970, so none of
them can be used. CA disagrees. First, the real purpose of what
was said in Pearson was to preclude use of both a stayed and
an unstayed count, and here there is only a single use, so there
was no multiple punishment. Second, the 1970 court “merged”
rather than “stayed,” and that was ineffectual for PC 654
purposes, since no count was actually stayed.
People v. Flournoy (1994) 26 Cal.App.4th 1695. Defendant was
enhanced 5 years per PC 667 for a prior rape conviction. He
was also enhanced 5 years per PC 667.6 for the same prior
rape. CA avoids the issue of the application of PC 654 to
enhancements and instead holds per Jones that the voters did
not intend PC 667 to result in double enhancements in such a
situation. CA notes that any prior that comes within PC 667.6
will also come within PC 667. Nothing in the legislation
indicates cumulative enhancements were intended, in contrast
to PC 667.9 which expressly applies in addition to PC 667.
Since PC 1385 prohibits striking a PC 667 enhancement, CA
orders the PC 667.5 enhancement stricken.
People v. McNeely (1994) 28 Cal.App.4th 739. CA finds no
violation of PC 654 where defendant was enhanced per both PC
12022.1 (while on bail) and PC 667 (prior serious felony). The
sections have different elements and different purposes. (CA
never makes it clear whether the prior serious felony was the
same crime for which defendant was on bail.) Per Nguyen, CA
does find error in imposing 2 PC 12022.1 enhancements, one
on each of 2 counts. The enhancement goes to the nature of the
offender and can only be used once.
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People v. Calderon (1994) 9 Cal.4th 69. SC limits Bracamonte
and concludes that a bifurcated trial on a prior alleged as a
sentencing enhancement is usually preferable, but not always
required. The state’s interest in judicial economy is relatively
slight in this context and will not outweigh the defendant’s
interest in a fair trial where the prior would not have otherwise
been revealed to the jury during the guilt trial. Where it is clear
the prior will be admissible as relevant to guilt issues, or to
impeach, bifurcation is not necessary. SC sets forth factors to
consider in in-between situations, and notes that the decision
can be reconsidered at the close of the prosecution and defense
cases. In the present case, the trial court did not consider such
factors and erred in denying the request at a time when it
appeared that the jury would not have otherwise learned of the
prior. But there was no prejudice as to the guilt verdict, as
defendant ended up admitting the prior, to keep the jury from
hearing of it. Defendant was impeached with a sanitized
version, but SC leaves open whether that would be enough to
negate the prejudice. SC remands for reconsideration under
correct principles, with retrial on the prior if the motion to
bifurcate should have been granted, and reinstatement of the
penalty verdict if the motion is properly denied.
*People v. Valladoli (1995) 32 Cal.App.4th 142. Defendant
was originally charged in an information that included
allegations of prior convictions. A subsequent information
inadvertently left out the priors, but both sides thought they
were still there and defendant’s motion for a bifurcated trial
was granted. After the guilt verdict, the DA moved to amend
to add the missing priors and this was allowed over
defendant’s objection. CA traces the history of PC 969a,
dismisses language in Louviere, Houston, and Morton as dicta
and concludes that it is permissible to allow an amendment
to add priors any time prior to sentencing as long as the jury
has not been discharged, so that defendant retains his right
to a trial on the priors by the same jury that decided guilt.
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People v. Brandon (1995) 32 Cal.App.4th 1033. Information
included one enhancement allegation for priors under PC 667
and one for priors under PC 667. Both allegations were based
on a single prison commitment, but it was for multiple offenses.
CA upholds dual enhancements and finds Jones inapplicable
because, while each allegation referred to the same armed
kidnap and armed robbery priors, the robbery was sufficient to
support one enhancement and the kidnap the other. so the
Gonzales exception applies. CA also finds no problem with the
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failure of the trial court to expressly find the PC 667.5 allegation
true, since the court expressly found the PC 667 allegation true
and both were based on the same set of prior convictions.
People v. Jones (1995) 37 Cal.App.4th 1312. In a jury trial to
determine the truth of alleged prior convictions, the only
evidence offered as to 2 priors was the information and a
written waiver of rights form signed by defendant. CA finds
insufficient evidence since the waiver of rights form proved only
that defendant intended to plead guilty in the future, not that
such a plea was actually entered. Moss is distinguished because
there, the form included a section of findings signed by the
judge, stating that the plea was entered. Moore also included
more - a transcript of the DA asking the defendant if he was
going to admit the prior. Here, the waiver form itself noted “I
guilty in open court after hearing the negotiated plea, that this
waiver form will be destroyed.” This shows it was contemplated
that a plea might not be entered even after this form was
signed. The fact that the form was not destroyed, coupled with
the presumption official duty was performed, does not prove
there was a plea. There was no evidence as to the court’s
custom in actually destroying such forms, and the jury was not
instructed on such a presumption so it could not logically have
concluded that the waiver forms proved the priors.
People v. Shea (1995) 39 Cal.App.4th 1257. In a prior case,
defendant had been convicted of kidnap and rape. (CA makes
ambiguous reference to separate victims, but it is unclear
whether CA means the kidnap and the rape had separate
victims, or that the kidnap-rape case had separate victims from
another case for which defendant had been convicted the same
day.) In the present case, defendant was enhanced 5 years per
PC 667 for the prior kidnap and 5 years per PC 667.6 for the
prior rape. CA finds no error, rejecting the reasoning of Jones
(NOT the Supreme Court Jones, but a different CA Jones.) CA
notes that PC 667 and 667.6 have different purposes, and CA
sees no reason they can’t both apply when there are 2
qualifying convictions, even though brought and tried together.
People v. Winslow (1995) 40 Cal.App.4th 680. Quoting from
many cases that have criticized the complexity of the
Determinate Sentence Law, CA finds error where DA and trial
court apparently forgot to consider any instructions appropriate
to jury findings on priors, other than one stating the jury must
find whether the prior occurred. No finding was made as to
whether the prior assault with personal use of a deadly or
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dangerous weapon was separately served, and no definition was
given for “use,” “personal use,” or “deadly or dangerous
weapon.” Nonetheless, per Wims, CA finds the error harmless
since the documents submitted in evidence unequivocally
established all the requisite elements, so the result would have
been no different if the jury had been fully instructed.
*People v. Jackson (1996) 41 Cal.App.4th 894. Defendant was
arraigned and pled not guilty to charges and denied 1 prior.
Before the preliminary examination, the DA sought to amend
to add 10 more priors. The court told the DA to file his
motion in the department where the preliminary exam was
set, and then went on to allow defendant to plead as charged
and accept the maximum 7 year term, avoiding the 25-life
sentence that would be required if the DA had been able to
amend to add priors. CA upholds the People’s right to appeal,
concluding the denial of the DA’s request to amend was
tantamount to striking priors. On the merits, CA finds an
abuse of discretion in disallowing the DA amendment of the
information, since the record clearly shows the court acted
only out of punishment concerns (believing 7 years was the
appropriate sentence here) and ignored the strong policies
inherent in the adoption of the Three Strikes law.

REVIEW
GRANTED

People v. Demara (1995) 41 Cal.App.4th 448. Defendant was
convicted of VC 10851 and was subjected to the higher
punishments specified in PC 666.5 because of a prior conviction
for VC 10851. That same prior was also used to support a 1
year PC 667.5 enhancement. CA finds no problem with such
dual use, making analogy to Three Strikes cases and to PC 666
cases. CA finds Jones inapplicable because PC 666.5 provides
for a higher base term, not an enhancement. PC 654 is
inapplicable because it applies only to acts or omissions.
People v. Howie (1995) 41 Cal.App.4th 729. Defendant pled
guilty to robbery in 1973. In 1979, he was charged with a new
crime and the 1973 robbery was alleged as a prior. His motion
to strike the prior as unconstitutionally obtained, because of
the failure to advise him of the 3 Tahl rights, was granted. The
People did not appeal that ruling. In 1982, in another new case,
the same prior was alleged and the DA was allowed to relitigate
the matter. The prior was found true, but on appeal that finding
was reversed on collateral estoppel grounds. In the present
case, the same prior was alleged once again, the DA was again
allowed to relitigate its validity, and it was again found valid.
The CA reverses that finding, relying on Rogers for the
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application of collateral estoppel. A final court determination
that a prior is constitutionally invalid precludes any subsequent
use in court of that prior.
People v. Diaz (1996) 41 Cal.App.4th 1424. CA finds no problem
in basing a Three Strikes sentence on a prior that was
dismissed after successful probation per PC 1203.4. That
section expressly states that such priors may be pleaded and
proved and have the same effect as if they had not been
dismissed.
Sincavage v. Superior Court (1996) 42 Cal.App.4th 224. Before
trial, it was realized that the trial judge had been the calendar
DA when defendant had pled to one of the priors now being
alleged to support sentencing under the Three Strikes Law. The
judge concluded she had merely called the case and another DA
had taken the plea, so she refused to disqualify herself, though
she said she would if she had actively prosecuted the prior.
After trial on the offense itself, defendant’s attorney discovered
that the judge had also been the DA for the preliminary exam
on the case that resulted in the prior conviction now alleged to
support the Three Strikes law. Defendant’s 170.1 motion to
disqualify was denied. On defendant’s writ, CA concludes the
judge must be disqualified from hearing the proceedings on the
prior, but the conviction itself is okay because it occurred before
anybody knew there were grounds for disqualification. CA
concludes a person aware of the facts might entertain doubt
that the judge would be impartial (CCP 170.1(a)(6)(c)), because
the judge was active in the prosecution of the prior and because
the judge changed her mind when learning the very fact she
said earlier would cause her to disqualify herself. Her
impartiality on the trial of the current offense makes no
difference in regard to the prior.
People v. Holloway (1996) 47 Cal.App.4th 1757. Defendant
agreed to waive a jury trial in return for the DA striking 1 of 2
alleged priors. Defense attorney also indicated to the DA that
defendant would admit the remaining prior. Defendant was
then convicted of the underlying offense after the People rested
at the court trial without presenting any evidence on the prior.
Defense attorney then claimed he expected the DA to offer proof
of the prior which defendant would not contest, but since no
proof was offered before resting, it was now too late to prove the
prior. The court allowed the DA to reopen over objection and
prove the prior. CA finds no double jeopardy problem. By
indicating defendant would admit the prior, the defense
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attorney impliedly assented to a bifurcated trial (even though
none was ever requested), or waived any right to insist that
proof be presented in a single phase. CA also notes priors can
be pled and proved even after a verdict. Here, while not
bifurcated, the proceedings had not been completed. Finally, CA
notes the analogy to Saunders allowing a new jury to decide
priors when the original jury was mistakenly dismissed.
People v. Williams (1996) 49 Cal.App.4th 1632. Defendant pled
to a felony, then committed another felony, and later was
sentenced on the first felony. CA upholds use of the first felony
as a prior strike in the subsequent case, even though defendant
had not yet been sentenced on the first case when the present
crime was committed. While there are contexts in which a prior
does not constitute a conviction until there has been a
judgment, CA follows the Rhoads rationale and finds clear
legislative intent in this context to consider this a prior as soon
as the matter is adjudicated by plea or verdict, since the focus
of the strikes law is on conduct and on punishing recidivism.
CA concedes that when a crime is a wobbler, it cannot be
considered a felony conviction until sentencing, since that is
when it can first be determined whether it is a felony or a
misdemeanor. But CA has no trouble with a different rule when
the prior is a serious felony that can only be a felony.
People v. Monge (1997) 16 Cal.4th 826. At court trial on
alleged PC 667 prior serious felony, defendant argued that the
prior assault with a deadly weapon did not involve a deadly
weapon, so it was not a serious felony. The trial judge noted
defendant had pled to assault with a deadly weapon and
concluded that settled the issue. Noting on appeal the lack of
evidence that the prior involved personal use of a deadly
weapon, defendant argues double jeopardy precludes retrial on
the prior. SC reviews a number of federal cases and concludes
the federal double jeopardy protection does not apply to
sentencing facts outside the capital context. SC stresses how
simple
it
is
to
prove
a
prior,
so
the
harassment/embarrassment/uncertainty and financial/ emotional burden aspects of double jeopardy law are not present.
SC concedes Marks used double jeopardy principles, but notes
the context was a jury rejection of a sentencing allegation, and
that context is not relevant here. SC finds no reason to interpret
California’s double jeopardy clause any different than the
federal clause in this context. SC notes it is NOT deciding what
limits might apply to the evidence presented at a retrial, or
whether other statutory provisions or Due Process protections
213

might preclude retrial of the prior. Very detailed 3 Justice
DISSENT argues persuasively that Bullington depended on the
hallmarks of a traditional guilt trial (all present here) and not on
the distinction between capital and non-capital cases. DISSENT
also argues the majority’s attempted narrowing of Marks is
unpersuasive and Marks should control.
People v. Snook (1997) 16 Cal.4th 1210. In April 1994,
defendant was charged with an April 1992 violation of VC
23152. 3 prior violations of VC 23152 were alleged; all 3
offenses occurred after April 1992, but resulted in convictions
before April 1994. Based on these priors, the charged offense
was elevated to a felony per VC 23175, after defendant was
convicted and the priors were found true. SC finds no problem
with elevating this to a felony based on acts and convictions
that occurred after the present offense. VC 23175 refers, in
clear and unambiguous language, to 3 or more convictions
“within” 7 years of the charged offense, and that describes what
occurred here. This language purposefully departs from that
commonly used in general recidivist or habitual offender
statutes. Legislative history indicates the intent was to preclude
offenders from escaping higher penalties simply because of the
order in which their offenses and convictions occur. SC finds a
proper deterrent purpose in that someone with one DUI offense
pending will be less likely to commit additional DUI offenses,
knowing that eventual conviction of multiple offenses can result
in a felony. SC finds no ex post facto problem, since the
increased penalty is not due to any change in the law after the
present offense was committed, but is due instead to
defendant’s own actions.
People v. Cline (1998) 60 Cal.App.4th 1327. Defendant in a
Three Strikes case opposed a bifurcated trial on the priors, but
the DA sought one, claiming defendant was just trying to
encourage jury nullification. CA notes Calderon found the power
to bifurcate was based in PC 1044, which vests the trial court
with discretion to control the conduct of a criminal trial. CA
sees no reason why the discretion should not include
bifurcation on a DA’s motion. CA sees no constitutional right to
a unitary trial, since the USSC has recognized that a bifurcated
trial is usually more fair. CA sees no abuse of discretion here.
Even if there was any error, defendant cannot establish
prejudice, especially since a jury question demonstrated it was
aware during the trial on the priors that this was a Three
Strikes case, yet it did not exercise its nullification power at
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that point, so there is no basis to conclude it would have done
so in a unitary trial.
People v. Gokey (1998) 62 Cal.App.4th 932. CA holds that the
same prior can be used to support enhancements under both
H&S 11370.2 (drug-related crime with prior drug-related crime)
and PC 667.5 (prior prison term). CA first agrees with Powell,
which came to the same conclusion after assuming PC 654
would apply to enhancements, but finding an exception in the
H&S 11370.2 language “in addition to any other punishment
authorized by law, including Section 667.5 of the Penal Code…”
But this CA goes even further and concludes that Coronado
means that PC 654 never applies in the case of sentencing
enhancements based on status, since they do not punish acts.
CA distinguishes Jones.
People v. Mitchell (2000) 81 Cal.App.4th 132. In defendant’s 1st
appeal, all was affirmed. After Romero, he filed habeas seeking
to have a prior struck. He was resentenced with discretion, but
the court declined to strike the prior. On appeal from that, he
also filed habeas alleging IAC in the 1st appeal for not
challenging sufficiency of evidence to prove the foreign prior. CA
agreed evidence was insufficient to establish needed facts, but
by then Monge said there was no double jeopardy problem in
retrying priors, so the case was remanded for retrial on the
prior. More evidence was produced and the prior was found
true. On appeal from that, CA notes that Monge left open the
application of other principles. CA discusses res judicata,
collateral estoppel, and law of the case at some length. Here,
the finding of factual insufficiency of the evidence was law of the
case, and under res judicata principles the DA should not have
had another chance to prove the same prior, absent a showing
of new evidence that could not have been presented the first
time around.
People v. Scott (2000) 85 Cal.App.4th 905. CA finds insufficient
evidence of the nature of defendant’s prior robbery, since the
documents that could be properly considered did not establish
use of a firearm or any other factor that made the prior a
serious felony. CA remands for retrial per Monge. CA rejects
Mitchell re: precluding retrial due to collateral estoppel, res
judicata, or law of the case. CA finds collateral estoppel and res
judicata do not apply since there is not yet any final judgment
and it is quite doubtful these doctrines could ever apply within
the same proceeding. CA also finds strong policy interests
against applying such doctrines here. As for law of the case, it
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would require the same finding if the People rely on the same
evidence, but it does not preclude the People from attempting
on remand to prove the prior with additional evidence. CA also
sees no basis for the Mitchell requirement that any such
additional evidence would have to be newly discovered evidence.
Cherry v. Superior Court (2001) 86 Cal.App.4th 1296. CA
previously found insufficient evidence to prove the nature of
defendant’s alleged prior strike. On remand, defendant sought
to preclude the retrial on grounds of collateral estoppel, res
judicata, and law of the case, per Mitchell. CA reviews Monge
and Apprendi, concluding the latter recognizes the continued
validity of the former in regard to double jeopardy. [Discussion
mentions that the Apprendi discussion distinguishes proof of
the fact of a prior conviction from other facts that increase
punishment, but CA never acknowledges that the proof of the
nature of a prior is not the same as simply proving that a prior
conviction occurred.] CA then states it declines to follow
Mitchell, distinguishes Mitchell on the ground that no retrial has
yet taken place in the present case, and then concludes that
due to the lack of a retrial, it need not decide now whether
Mitchell correctly analyzed res judicata or law of the case
principles. Immediately after saying that, the CA goes on to
reject the Mitchell conclusion that the People’s burden at a
retrial is to show new evidence that could not have been
presented at the original trial. New evidence will be needed to
overcome a finding of insufficiency, but CA sees no requirement
that the evidence could not have been presented earlier.
People v. Sotello (2002) 94 Cal.App.4th 1349. CA agrees there
was insufficient evidence to support a true finding as to alleged
prior conviction, and then addresses whether it can be retried.
CA reviews Mitchell cases, follows Scott, and finds no double
jeopardy, collateral estoppel, res judicata, or law of the case
problem in a retrial. CA goes on to address and reject new
argument that fundamental fairness should preclude retrial. CA
concedes the possibility of a harsher outcome than would have
occurred if the trial court had properly recognized the
insufficiency of the evidence in the first place, but CA sees
greater fairness in assuring that all defendants with the same
criminal history are treated similarly!
People v. Level (2002) 97 Cal.App.4th 1208. Defendant pled
guilty to grand theft. She moved to strike the allegation of a
prior strike, based on a 1987 robbery conviction. She
contended, apparently without dispute, that she was only 17 at
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the time of the prior robbery, but never disclosed that at the
time of the adult proceedings. She contends she never waived
her right to juvenile court disposition, and that if there had
been a juvenile court disposition, the robbery would not qualify
as a prior strike because there was no arming with a deadly or
dangerous weapon. CA distinguishes Jose D. and Jermaine B.
as containing dicta in the context of proceedings that were still
in progress. CA concludes that the right to a juvenile court
disposition can be waived, and the failure to call minority to the
court’s attention while the court still has jurisdiction to transfer
her to juvenile court, constitutes a waiver. Had that occurred,
she might have been found unfit and tried as an adult. By her
silence, she deprived the prosecution of such an opportunity
and is now estopped from asserting any rights she may have
had as a juvenile. CA also notes the motion to strike the prior
can only challenge its constitutionality, and here there is no
allegation of invalidity. Nor was there any “excess of
jurisdiction,” as the trial court in the prior matter did have
jurisdiction over 16 and 17 year old offenders.
*People v. Samples (2002) 104 Cal.App.4th 76. Defendant
pled to a felony and admitted an alleged strike, based on a
Texas burglary, but reserved right to argue the Texas prior
did not qualify as a California prior. Defendant did so at
sentencing and the court agreed it did not qualify. Having
found the strike not true, the court granted probation. The
DA filed an appeal from the unlawful order that the prior did
not constitute a strike and from the unlawful sentence. The
People rely on Avery, decided after defendant was sentenced,
which held Texas burglaries do match California elements.
CA dismisses the People’s appeal as unauthorized. This is not
a PC 1238(a)(1) appeal from an order setting aside a portion
of the information, as the prior was not set aside or struck as
unconstitutional or per PC 1385; rather, it was decided on
the merits and found not proved true. A “not true” finding is
not an appealable order. For the same reasons, this is also
not a PC 1238(a)(8) appeal from an order dismissing or
terminating a portion of the action. This was not a PC 1238
(a)(10) appeal from an unlawful sentence, since no sentence
was imposed. In any event, even if this appeal did fall within
an authorized section, it would still be precluded, per Robles,
by PC 1238 (d), which expressly disallows appeals that
challenge a grant of probation, which is the unavoidable
effect of what the People seek here. The People’s proper
avenue for relief was a writ filed within 60 days of the order
striking the prior. They failed to do that and cannot proceed
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by appeal.
People v. Barragan (2004) 32 Cal.4th 236. SC rejects many
arguments and again permits retrial of a prior after a reviewing
court has found insufficient evidence. SC sees no reason for
fundamental fairness to go further than the double jeopardy
clause in this context. Law of the case does apply, but only in
regard to the conclusion that the facts presented the 1st time
were insufficient; nothing in that doctrine precludes the DA
from presenting additional facts, and SC sees no need to limit
them to facts unavailable before. Mitchell is rejected in that
regard. SC questions whether collateral estoppel/res judicata
applies to successive prosecutions in the same case, but SC
need not decide that as the requisite final judgment for those
doctrines is lacking. SC sees public policy as served by getting
to the truth of priors.
People v. Minor (2005) 125 Cal.App.4th 1576. Defendant was
extradited from Italy and then convicted of ADW on a police
officer, hit and run, felony DUI, and was enhanced for a prior
vehicular manslaughter conviction, for which he was still on
probation in another county. In extraditing defendant on the
ADW and related charges, Italy had expressly refused to
extradite on the other county charges, out of a belief that too
harsh a sentence was being sought and, unlike in Italy,
defendant would get no credit for 5 years he had spent on
probation. The extradition order also specified that defendant
shall not be prosecuted for, or be subjected to any other
measure restricting his freedom, based on facts other than the
crimes for which extradition was granted. CA finds no violation
of the extradition agreement in the use of the prior to enhance.
That did not constitute punishment for the prior crime; instead
it punished defendant only for recidivism. Indeed, the allegation
of a prior conviction was part of the charges for which Italy did
extradite without objection.
b.

Combined Sentencing On Multiple Cases

People v. Carter (1980) 104 Cal.App.3d 370. Defendant escaped
while serving term for 211. He pled to the escape and admitted
a separate prior 487. Trial court imposed principal term on 211,
plus one-third of the mid-term for the CS escape, plus one year
for the prior 487. Rejecting argument that court could not
enhance a nonviolent subordinate term, CA holds the prior was
not an improper enhancement of the escape term, but just part
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of the aggregate term which consists of the principal term plus
subordinate terms plus any priors.
People v. Gaines (1980) 112 Cal.App.3d 508. Reiterating
CARTER, CA holds that a prior may be imposed along with a CS
term in a subsequent JP, even though the CS term is not
specifically listed in PC 667.5, subd. (c). This is not a HARVEYtype error, since the prior is not part of the principal or the subordinate term, but merely a separate part of the aggregate term.
OPINION AFTER REHEARING
In re Sims (1981) 117 Cal.App.3d 309. Defendant was serving
time in state prison under one case, when he escaped. He was
convicted of escape with one prior prison term. (The prior was
an earlier case than the one for which defendant was
imprisoned when he escaped and had not been charged as a
prior before.) CA upholds the imposition of the enhancement for
the prior, along with the CS term for escape. While escape is not
a violent felony within the meaning of PC 667.5, subd. (c), that
does not prevent the enhancement for the prior under PC
1170.1, subd. (a), because the prior is not part of the
subordinate or CS term; rather it is separate from both the
principal term and the CS term.
In re Clawson (1981) 122 Cal.App.3d 222. Defendant was
convicted in County A of robbery with use of a firearm and one
prior prison term. He was sentenced to the middle term of three
years, plus two years for the use and one year for the prior. He
was then convicted of kidnap in County B, to run CS to County
A. No prior was pled or proved in County B. County B
recalculated the sentence at six years for the midterm for
kidnap, plus one year for the CS robbery, plus one year for the
prior. C.A. affirms, holding that since the prior was pled and
proved in County A, it can be included in the combined sentence pronounced in County B.
People v. Tassell (1984) 36 Cal.3d 77. Defendant was
convicted of 2 sex offenses and given full CS terms. Two priors
were pled and proved (a one year PC 667.5 (b) prior and a five
year PC 667.6 (a) prior). Defendant was given CS enhancements
for each prior on each count under the theory that PC 1170.1(i),
by removing limits on enhancements in PC 667.6 cases,
compelled assessing priors against each count. The court holds
that priors go to the nature of the offender not to the offense
and do not attach to a particular count, so they can only be
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used once as a component of the aggregate term. PC 1170.1 (i)
only nullifies limiting provisions in PC 1170.1 not 667.6.
People v. Nunley (1985) 168 Cal.App.3d 225. Defendant was
convicted of burglary and enhanced for 2 priors per PC 667.5. A
few months later, he was convicted of another new felony, and
enhancements were imposed for the same 2 priors. The same
judge handled both cases and, at the second sentencing, stated
that if there was any impropriety in using the same priors twice,
they should be deleted from the first case,since the second case
contained the principal term. However, the CA concludes there
was no jurisdiction at that point to alter the first judgment, so
the CA refuses to do anything on appeal. Without determining
whether the double use of the same priors was, in fact,
improper, the CA merely concludes that any issue as to the
propriety should be raised on an appeal from the second
judgment. OPINION AFTER RETRANSFER FROM SUPREME
COURT
People v. Mink (1985) 173 Cal.App.3d 766. Defendant was
charged with several PC 211s in case A, and 1 prior 211 was
alleged. His 995 motion was successful as to 1 of the 211s. He
went to trial on the remaining 211s and was convicted, but the
prior was found not true. Meanwhile, the dismissed 211 was
refiled, defendant was HTA, and he pled to it and admitted the
same prior that had been alleged the 1st time, after his motion
to strike it due to former acquittal was denied. CA holds that
normally enhancements for priors are not subject to double
jeopardy principles since guilt or innocence is not the issue. But
considering that the prior attaches only to the aggregate, and
the unique circumstances here, CA holds the former acquittal
plea should have been accepted. Had the 211s all stayed
together, defendant would have not been enhanced. They were
tried separately, giving DA 2 chances to priove the prior, only
because defendant successfully asserted his PC 995 rights, for
which he should not be penalized. However, since the court ran
the 211s CC largely because of the 5 year enhancement for the
prior, CA remands for resentencing rather than merely striking
the prior.
*People v. Maeshack (1988) 200 Cal.App.3d 1568. Defendant
was convicted in one case and enhanced for 2 priors, then
convicted in a separate case, given a CC term, and enhanced
per PC 667 for the same 2 serious felonies. CA finds CARTER,
TASSELL, and PC 1170.1 inapplicable because they all
involve CS terms. But CA finds that multiple enhancements
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punish the same prior twice in violation of PC 654, so the
remedy is to stay the priors in the second case.
People v. White (1988) 202 Cal.App.3d 862. Defendant was
serving term in case A when he escaped. He was given full CS
term for escape and enhanced for priors which had also
supported enhancements on the term he was serving when he
escaped. CA distinguishes TASSELL because here the new sentence was not simply a part of an aggregate sentence for which
a prior could only be used once. Instead, in the case of an
escape punished by a full CS term under PC 1170.1(c), this is a
second principal term (rather than a subordinate term) that can
include enhancements for the same priors as the earlier CS
term.
c.

Whether Prior Is An Element Of The Offense

People v. Gaines (1980) 112 Cal.App.3d 508. CA holds that
defendant may be enhanced per 667.5 for a prior which was
also an element of the underlying PC 12021 conviction. Since
service of a prison term for the prior felony is not an element of
the PC 12021, the 667.5 enhancement is based on an additional factor which is not an element of the l202l. CA
distinguishes ISL cases on a similar point. OPINION AFTER
REHEARING
People v. Faught (1981) 124 Cal.App.3d 848. Defendant was
convicted of PC 12021 and had admitted, per PC 667.5, a prior
prison term resulting from the same prior used as an element of
the PC 12021. The trial court refused to enhance for the prior
since it was an element, and the People raise this as an issue
on a cross-appeal. Following GAINES, the CA holds that under
the DSL, there is a difference between a prior conviction and a
prior prison term, so that defendant can be enhanced here. CA
remands for resentencing, with the trial court still allowed to
exercise the discretion to strike the prior if there are mitigating
factors.
People v. Ancira (1985) 164 Cal.App.3d 378. CA holds that while
PROP 8 abrogates HALL re: requiring the DA to stipulate to a
prior FELONY conviction even though an element of the offense,
that has no impact on the longstanding rule that a defendant in
a PC 666 case can stipulate to the prior. The felony nature of
the prior is not an element of 666, only the theft related aspect.
PROP 8 only refers to cases where a prior felony is an element.
CA also holds it was error to impose an enhancement per PC
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667.5 for the same prior that was used to make the petty theft a
felony.
*People v. Brunn (1987) 191 Cal.App.3d 497. Defendant was
convicted of PC 666 (petty theft with prior PC 211) and was
enhanced 1 year per PC 667.5 based on the same prior PC
211. CA notes PC 12021 cases (EDWARDS and WILKS)
disallow enhancement for prior which is an element of the
offense. Those cases were followed in the PC 666 context in
ANCIRA. AG argues ANCIRA was wrong because the element
of PC 666 is merely a prior with any time in custody, while
PC 667.5 includes the added element that the prior must
have resulted in a prison term. However, CA still concludes
that PC 654 precludes use of the same prior for both
purposes. CA acknowledges the GAINES line, which
recognizes the difference between prior convictions and prior
prison terms, but CA finds that inapplicable since PC 666
requires both a conviction and time in custody.
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People v. Bruno (1987) 191 Cal.App.3d 1102. Defendant pled to
petty theft with a prior PC 459 and was enhanced 1 year each
for 2 PC 667.5 priors, one of which was the same PC 459 used
to prove the PC 666. CA finds no improper use of a prior that
served as an element. While the prior PC 459 conviction was an
element of the PC 666, the service of a prison term was a discrete incident that supports the PC 667.5. CA finds its point
well-shown by the fact that defendant was originally put on
probation for the prior PC 459 with jail time that satisfied the
PC 666 element at that point, but not the PC 667.5 aspect,
which was satisfied later after defendant’s probation was revoked and defendant was sent to prison. CA rejects the contrary
conclusion in ANCIRA because it relied on EDWARDS which
predated DSL and relied on different dual use language of SB
42 that was deleted by AB 476. (Followed in People v. Vega
(1990) 224 Cal.App.3d 506, which also found no violation of PC
654 is using the prior for 2 purposes.)
People v. Holding (1987) 197 Cal.App.3d 981. Defendant was
convicted in case A of possession of cocaine, with 1 PC 667.5
allegation of a prior prison term for PC 246 and PC 459. In case
B, he was convicted of petty theft with a prior, with the same PC
459 being the prior. The cases were consolidated for sentencing,
and defendant got CS terms plus 1 year for the PC 667.5 prior.
Defendant argues the possession case could not be enhanced
with the same prior that was element of the PC 666. CA finds
several flaws in defendant’s argument - the PC 666 was not
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enhanced with a prior that was an element; it was the
possession that was enhanced. PC 654 does not apply as the PC
666 and the possession were totally unrelated incidents. Also,
the PC 667.5 enhancement required the added element of a
prior prison term, which was not an element of PC 666, which
only requires any jail time. Also, while the prior PC 246 and PC
459 were not separate per PC 667.5, one could be used for PC
667.5 while the other was used for the PC 666.
People v. Rodriguez (1988) 206 Cal.App.3d 517. CA finds no
problem with basing PC 667.5 enhancement on the same prior
used to make a petty theft a felony per PC 666. CA finds no PC
654 problem since PC 654 does not apply to enhancements that
are based on facts or status rather than acts. (Unclear if CA is
trying to say PC 654 applies to no enhancements at all.) CA
rejects its own dicta in Holding as based on a case that was
later ordered unpublished.
People v. Price (1992) 4 Cal.App.4th 1272. Defendant was
convicted of petty theft with a prior robbery, that made it a
felony per PC 666, and was enhanced 5 years per PC 667 for
the same prior robbery. CA first finds no PC 654 problem. While
CA believes 654 applies to enhancements, CA also concludes it
applies only to “acts or omissions” (the statutory language),
which means conduct, rather than status, which is at issue
here. CA goes on to reject Ancira in favor of Rodriguez, Levell, &
Bruno, finding nothing in the Edwards or Wilks dual use
contexts that conflict with the latter line of cases.
People v. Gonzalez (1992) 7 Cal.App.4th 381. Defendant was
charged with lewd acts on a minor, with listed prior sex offenses
per PC 667.51. Defendant sought to admit the priors outside
the presence of the jury, but the court allowed the DA to prove
the priors to the jury. CA holds that a PC 667.51 prior is not an
element of the crime, but relates only to sentencing. Therefore,
it was error to allow the DA to prove the priors to the jury after
defendant sought to admit it. But CA finds the error was
harmless here.
People v. Darwin (1993) 12 Cal.App.4th 1101. The same court
that decided Ancira, re: prior used to make petty theft a felony
per PC 666 cannot be used to enhance rejects the reasoning of
Bruno, which had disagreed with Ancira, but nonetheless
concludes per Bouzas that the prior is not an element of PC
666, but merely a sentencing factor, so the rationale of Ancira
was incorrect and the prior can be used to enhance.
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People v. Whitten (1994) 22 Cal.App.4th 1761. Defendant was
convicted of PC 647.6 (felony annoying or molesting a child with
a prior PC 288 conviction). The same prior PC 288 that elevated
the crime to a felony was also used, in the context of being a
prior prison term, as the sole aggravating factor to support the
upper term. CA finds no error. Per Bouzas, the prior conviction
used to elevate the PC 647 offense from a misdemeanor to a
felony in neither an element of the crime, not an enhancement;
rather, it is a sentence enhancing factor, or a traditional
sentencing fact. CA also distinguishes Jones, since this is not a
situation of 1 enhancement that is a subset of another. Here,
the prior conviction needed to make the PC 647 offense a felony
did not need to have resulted in a prior prison term. The fact
that defendant had been punished so severely before and had
still reoffended is a legitimate aggravating factor.
*People v. Boulerice (1995) 31 Cal.App.4th 1257. Defendant
was enhanced per PC 667.5 for the same prior felony that
was used to elevate his PC 314 offense from a misdemeanor
to a felony. CA rejects the argument that PC 314 is a special
statute that governs over the more general PC 667.5. The
elements do not correspond since PC 314 can be satisfied by
a prior misdemeanor if it was also a PC 314. Also, PC 667.5
requires service of a prior prison term, but PC 314 does not.
The two provisions do not even commonly overlap, since only
defendants with multiple prior PC 314 offenses will
commonly have a prior felony PC 314, and even those
defendants will not commonly have a PC 667.5 prior since
most PC 314 felony convictions do not result in prison terms.
CA also sees no PC 654 problem because the increased
penalties here are based on status, not on acts.
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People v. Sipe (1995) 36 Cal.App.4th 468. CA finds no problem
with using the same prior to prove an element of defendant’s
escape conviction and to bring him within the Three Strikes
law. Neither use of the prior constitutes an enhancement - PC
4532 does not require a prior conviction, only custody, which
may be based on a conviction or on an arrest or charge. Thus,
the use of the conviction to establish the custody element of PC
4532 does not result in an enhancement. Also, the Three
Strikes law provides for an alternative sentencing scheme, not
an enhancemet a term added to a base term). Thus, there is no
dual use to enhance as in Jones, and the concerns in Jones do
not apply here. CA finds no PC 654 problem as the use of the
prior does not involve an act or omission. CA finds no double
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jeopardy problem since the legislature
cumulative punishment under two statutes.

can

provide

for

People v. Baird (1995) 12 Cal.4th 126. Defendant was
enhanced 1 year per PC 667.5 based on the same prior used as
an element of the underlying PC 12021 conviction. SC finds no
problem, concluding Edwards and Wilks are inapplicable
because those ISL cases dealt with prior convictions, identical to
the conviction that was an element of the 12021, while PC 667.5
is based on a prior prison term, involving an element beyond the
conviction needed for the PC 12021. SC finds the Jones analysis
(re: distinctions between prior convictions and prior prison
terms being too hypertechnical) inapplicable because Jones
analyzed PC 667 re: serious prior felonies, which would almost
always involve prison terms, while PC 12021 can be based on
any felony, which will often not involve a prior prison term.
People v. Coronado (1995) 12 Cal.4th 145. Defendant was
enhanced 1 year per PC 667.5 based on one of the priors also
used to elevate his driving under the influence offense to a
felony. SC rejects the argument that the Legislature intended to
limit punishment under VC 23175 to 3 years; references to that
term in legislative materials simply refer to the term for the
offense and do not speak to the issue of added punishment for
recidivism beyond the elements of VC 23175. SC finds Jones
inapplicable because no PC 667 enhancement is involved here
and because it is not true that priors used to elevate DUI to a
felony will usually qualify as PC 667.5 priors also. SC finds no
PC 654 problem. Assuming PC 654 applies to enhancements,
SC concludes per Rodriguez that it would not apply here as the
enhancement is based on facts, not acts. SC disapproves of
Hopkins and Carter.
People v. Demara (1995) 41 Cal.App.4th 448. Defendant was
convicted of VC 10851 and was subjected to the higher
punishments specified in PC 666.5 because of a prior conviction
for VC 10851. That same prior was also used to support a 1
year PC 667.5 enhancement. CA finds no problem with such
dual use, making analogy to Three Strikes cases and to PC 666
cases. CA finds Jones inapplicable because PC 666.5 provides
for a higher base term, not an enhancement. PC 654 is
inapplicable because it applies only to acts or omissions.
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d.

Pleading and Proving Requirements
People v. James (1978) 88 Cal.App.3d 150. Information alleged
two priors, a forgery and a first degree robbery. No allegation
that they were separate or that the robbery was a violent felony,
per PC 667.5(c). Defendant admitted both priors and got a one
year and a three year enhancement. CA holds that this was
improper without something in the record to establish
separateness or violence. Noting appellate counsel stipulated
the two priors were concurrent, CA holds only a single one year
enhancement may be imposed.
People v. Welge (1980) 101 Cal.App.3d 616. Noting that
pleadings here failed to allege that the first alleged prior was
“separate” but that four other alleged priors were alleged as
“separate” from the first, CA holds that by admitting the first
two priors, admission that the second was separate from the
first fully satisfies PC 667.5.
People v. Hickey (1980) 109 Cal.App.3d 426. Violent priors were
not pled as such and defendant admitted them after advice that
they could add one year each. At JP, DA was allowed to amend
pleadings and defendant got three years without an opportunity
to con test them. CA remands for hearing, but leaves open
chance of three years on each.
People v. Martinez (1980) 109 Cal.App.3d 851. Defendant
admitted three priors, but info did not allege that they were
served separately. CA notes that JAMES allows reference to
whole record to fill this gap, and examines record here. That
shows prior A committed in 1970 and prior B committed after
escape from prior A, and result was CC terms. Thus, A and B
are not separate from one another. After defendant was paroled
from A and B, parole was revoked when he was convicted of
prior C, sending him back on all three. Then he escaped and
committed the present offense. CA concludes that he never
finished any of the prior terms, so that he cannot be enhanced
at all. CA apparently misses the COLE issue altogether. CA
rejects AG argument re: reward for escaping, noting that
defendant can be punished for the escape by being convicted
and sentenced for that.
People v. English (1981) 116 Cal.App.3d 361. Defendant had
two priors, several months apart, which had resulted in CC
terms. They were pled on a new information as two distinct
priors, but there was no allegation that defendant had served
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separate prison terms. Defendant admitted the allegations in
the information. Noting that defendant can only be held to have
admitted what was contained in the information, and that the
two priors were served concurrently, CA holds that
enhancements of one year for each prior were improper, and
there can only be a single one year enhancement to cover both.
People v. Lopez (1982) 128 Cal.App.3d 803. CA holds that a jury
verdict finding the allegations of priors to be true “as charged in
the information” was adequate as long as the information pled
that separate prison terms were served. It is not necessary that
there be a specific jury finding that separate prison terms were
served, though CA does urge a legislative requirement of such a
finding.
People v. Prado (1982) 130 Cal.App.3d 669. Defendant attacks
his admission of two priors, noting that the information failed to
allege that separate prison terms had been served. CA
distinguishes ENGLISH, noting that there it had been conceded
on appeal that concurrent terms had been served for the priors.
Here, there was no such concession, and the CA also took
judicial notice of records proving that the prior had resulted in
separate prison terms. Per JAMES, CA holds that such proof
allows it to uphold the enhancements for the priors.
People v. Ruiz (1982) 130 Cal.App.3d 758. CA finds no problem
with the failure of the information to plead that priors were
served separately, where the probation report sets out the dates
and establishes separateness.
People v. Reid (1982) 133 Cal.App.3d 354. Defendant admitted a
prior, based on an information that pled a conviction and prison
incarceration, but did not plead “completed”. Per JAMES, the
CA examines the full record, including the probation report, and
finds adequate evidence that the prison term had been
completed.
*People v. Nunley (1984) 154 Cal.App.3d. 868. In a PROP 8 HEARING
PC 667 case, the information need only allege the fact of a GRANTED;
prior conviction for a crime covered by PC 667. It does not THEN REhave to additionally allege that the prior is a “serious felony.”
TRANSFERRED FOR RECONSIDERATION; NEW OPINION AT 168
CAL. APP.3d 225 DOES NOT ADDRESS THIS ISSUE
People v. Lopez (1985) 163 Cal.App.3d 946. Defendant was
convicted of 459, 1st and admitted 2 prior serious felonies
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which the court struck. The People appeal that order arguing
PC 667 priors are mandatory and if they can be struck, the
judge failed to state reasons per PC 1385. CA affirms w/o
reaching those issues. Pleading only alleged prior burglaries,
with no specification of degree and no proof or admission that a
residence was involved. Although defendant admitted “serious
felonies”, any felony would seem serious. Unless defendant is
advised of the residence element, the admission is inadequate
under BOYKIN-TAHL principles. Since there was also no
allegation or evidence that defendant had served a prison term
for either prior, they did not qualify under PC 667.5 either, so
the order striking them was proper.
People v. Jackson (1985) 37 Cal.3d 826. Per footnote 12, Penal
Code section 667 priors must be pled and proved.
People v. Beller (1985) 172 Cal.App.3d 904. Defendant was
charged with and convicted of robbery per PC 211, but was
given the higher base term provided in PC 213.5 after a judicial
finding that the 211 occurred in a residence. CA rejects the
contention that this is an enhancement that must be pled and
proved, since a higher base term is different from an
enhancement. Also, unlike PC 459, this is not a division of
degrees that must be pled and proved. But CA concludes that
PC 213.5 effectively describes a separate substantive crime from
PC 211, with an additional element. Defendant cannot be convicted of a crime for which he was not charged. (Due
process/notice requirement.) Thus, to be eligible for PC 213.5
sentencing, the residence element must be pled and found by
the jury.
*People v. Dill (1990) 218 Cal.App.3d 372. Where Information
pled wrong section number for out-of-state prior, but
otherwise described it properly, CA finds no problem since
the language controls and adequately notified defendant of
the correct section.
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*People v. Santey (1990) 220 Cal.App.3d 651. After defendant
was convicted by jury of residential burglary, with no priors
alleged, probation report disclosed that defendant had been
using a false name throughout the proceedings and he did, in
fact, have a prior residential burglary. DA was permitted to
amend the Information per PC 969 to add the prior, and it
was found true by a new jury. CA upholds the PC 667
enhancement. CA analyzes dicta in a number of cases from
the 1930’s regarding the impact of a 1931 amendment on the
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meaning of the word “pending,” as used in PC 969. Finding
alternative interpretations produce absurd results, CA
concludes that “pending” must mean an information on
which no judgment or sentence has yet been entered. CA
stresses that to the extent the defendant suffers any
harassment by having to face a new trial for the prior after a
jury verdict on guilt, the fault lies with the defendant himself,
who made affirmative efforts to try to take advantage of his
knowledge that the DA did not know his true ID and believed
he had no priors. Thus, it is unclear whether allowing such a
late amendment would be an abuse of discretion in a case
where the defendant merely fails to alert the DA to an
undiscovered prior (which CA says defendant has no
responsibility to do), but does nothing to affirmatively mislead
the DA.
People v. Dorsch (1992) 3 Cal.App.4th 1346. Trial court applied
PC 1203(e)(4) re: no probation except in unusual
circumstances, and found no unusual circumstances. Trial
court relied on prior felonies listed in probation report, but
never pled and proved. CA finds no problem, distinguishing Lo
Cicero and Ibarra, since those were cases where priors were
used to totally eliminate a sentencing option, rather than to
limit the court to unusual circumstances. CA concludes the
former is the equivalent to an increase in penalty, but the latter
is not. CA rejects Myers since it is based only on Lo Cicero and
failed to note the distinguishing factor. CA sees this as a
sentencing factor to consider in exercising discretion, rather
than a finding that must be made.
*People v. Mugica (1992) 10 Cal.App.4th 797. In the context
of PC 667 priors, CA holds (with slim semantical support)
that the statutory requirement that the priors be “brought
and tried separately” is not among the elements that have to
be found by the jury. Therefore, the failure to instruct the
jury that found the prior true on any need to find that the
priors were brought and tried separately was not error
People v. Gutierrez (1993) 14 Cal.App.4th 1425. On defendant’s
appeal, AG argues that trial court stayed sentencing on a PC
667 prior without authority to do so, and also stayed sentencing
on a PC 667.5 prior without stating reasons. CA does not
address either issue, holding instead that the trial court never
found either prior true, as required by PC 1158, so they are
deemed not true. Here, defendant had waived jury on the priors
and they were bifurcated from the rest of the trial, but the trial
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court never dealt with them after the trial proceedings or at
sentencing. The only mention of them was when the court
stated they had not been mentioned and the clerk said the
court was going to stay them, which the court then did. CA
refuses to construe the staying as an implied finding the priors
were true.
*People v. Wyatt (1994) 27 Cal.App.4th 631. Defendant was
convicted of an offense committed 12/26/91 and was
charged with priors per PC 667.5 that occurred in 1986 and
1987. The jury found that defendant suffered the prior
convictions, but the court refused to put to the jury the
issues of whether defendant served a prison term or whether
he remained free of prison custody and offenses for a 5 year
period. Rather, the trial court determined those were
questions for the court. CA never resolves whether those
questions should have gone to the jury, but merely finds that
if there was any error, it was harmless since the documents
before the court were not contested and conclusively
established that the defendant was sentenced to prison,
served time in prison, and from the dates of the offenses
there could not possibly have been a 5 year period of no
offenses or prison custody.
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People v. Flynn (1995) 31 Cal.App.4th 1387. Information alleged
PC 245 (assault with a deadly weapon, to wit, a knife) and also
alleged prior serious felonies, made serious because of PC
1192.7, subd. (c)(8) - personal infliction of GBI. The jury
convicted defendant of the PC 245, but found a PC 12022.7 GBI
allegation untrue. Nonetheless, the court, in a bifurcated trial
on the priors, found that they were serious felonies. CA upholds
that finding since it was made per PC 1192.7, subd. (c)(23)
(personal use of a deadly weapon), not subd. (c)(8). Per Equarte,
a PC 667 prior may be upheld even though the provision that
made it a serious felony is not pled. CA acknowledges language
in Equarte that points opposite where a different specific
provision is pled, but CA concludes that defendant had
adequate notice here by the combination of pleading PC 245
(use of a knife) plus GBI (personally). There was no indication
here that anyone else used the knife.
People v. Goodloe (1995) 37 Cal.App.4th 485. Trial court found
defendant ineligible for conduct credits per PC 2933.5, and
defendant complains because the qualifying priors were never
pled and proved under PC 2933.5. CA traces legislative intent
and concludes the legislature intended CDC and not the trial
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court to determine eligibility per PC 2933.5, so there is no need
for a plead and proof requirement. That a plead and proof
requirement was included in the Three Strikes law makes no
difference as there the priors had additional consequences aside
from impact on credits eligibility.
Miranda v. Superior Court (1995) 38 Cal.App.4th 902. Complaint
alleged substantive crimes plus two priors that would bring
defendant within the Three Strikes law. Defendant was held to
answer, and the same allegations were contained in the
Information. Defendant moved per PC 995 to dismiss the prior
conviction allegations because no evidence regarding them had
been presented at the preliminary exam. CA upholds denial of
that motion, distinguishing special circumstance cases and
some other enhancements that do have to be shown at a
preliminary examination. CA concludes priors alleged for this
purpose do not have to be shown at the preliminary exam.
People v. Valladoli (1996) 13 Cal.4th 590. Several priors were
charged in the original 3 count complaint, each for several
different enhancement purposes, Defendant was held to answer
on 2 counts, but someone mistakenly crossed out the priors on
the complaint even though they should have remained for the
other counts. When the information was filed, all of the priors
were inadvertently left off. This was not noticed until the jury
returned a guilty verdict on the substantive crimes, and they
were about to start a bifurcated trial on the priors. The DA then
moved to amend to add the priors and this was allowed over
defense objection. The same jury then found the priors true. SC
notes that PC 969a allows an amendment to add priors
whenever they are discovered, while the information is pending.
SC rejects Houston and Louviere as containing no analysis, and
Morton as dicta, and concludes that pending means until
judgment, not until verdict. SC concludes 969a is not limited to
newly discovered priors. SC finds no due process or double
jeopardy problem, as defendant was not at risk as to the priors,
and was not surprised in this case. In some cases, a
continuance might be appropriate. SC sets forth several factors
for a trial court to consider, leaving open what would happen if
the DA intentionally delayed in charging the priors, or if the jury
had already been discharged.
People v. Leslie (1996) 47 Cal.App.4th 198. Defendant was
sentenced pursuant to the Three Strikes law based on a 1991
prior serious felony (PC 246.3 - a felony involving personal use
of a firearm). When defendant pled guilty to that crime, the
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information included an allegation that it would constitute a
serious felony per PC 1192.7, but defendant was not asked to
admit that allegation and no finding was made on that issue.
Defendant argues that PC 969f (as amended 1/1/91) required
that such an allegation be pled and proved in order to be able to
use the conviction in the future as a prior serious felony. CA
disagrees - PC 969f presents an optional procedure that
“prequalifies” a conviction and makes it easier in the future to
prove that is was a prior serious felony. What happened here
was, in essence, a dismissal of the serious felony allegation from
the prior information, but that does not preclude proving in a
future case that it met the requirements of a serious felony.
Rather, this just leaves the present DA in the same position as
would have been the case if the prior allegation had never been
included in the 1991 information.
*People v. Tavernetti (1996) 48 Cal.App.4th 1621. Information
alleged that the present crime was a serious felony per PC
1192.7(c), and also alleged 3 priors for rape, sodomy by force,
and oral copulation by force, within the meaning of Penal
Code section 667 (d) and (e). Defendant was convicted of the
alleged crime and the court found the priors true. Sentencing
was pursuant to the Three Strikes Law. CA holds that a 5
year enhancement per PC 667 (a) must be added. CA rejects
the People’s concession that the failure to refer to PC 667 (a)
or to allege that the priors were serious felonies precludes
imposition of the PC 667 (a) enhancement. Instead, CA looks
to normal rules of pleading and finds all necessary facts were
pled and proved despite the failure to mention PC 667 (a).
Thus, defendant had appropriate notice. CA finds no
separation of powers problem since the People were required
to plead PC 667 (a) priors. CA concedes the 3 priors were not
brought and tried separately, so only one 5 year
enhancement can be imposed.
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*People v. Torres (1999) 71 Cal.App.4th 704. In the context of
a Sexually Violent Predator Act trial, defendant objected to
non-certified documents used to prove the necessary prior
qualifying crimes. CA reverses, rejecting the notion that the
broadened range of documents permitted by W&I 6600
somehow creates a new hearsay exception. CA stresses the
importance of certification to prove authenticity and provide
reliability. The Public employee exception is not enough to get
past the Best Evidence rule. A trial court’s experience with
docket records is also no substitute for certification.
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People v. Henley (1999) 72 Cal.App.4th 555. Defendant was
charged with a prior serious felony for purposes of the Three
Strikes Law. The prior was VC 2800.3, evading an officer, which
would be a serious felony only if the defendant personally
inflicted great bodily injury on a person not an accomplice. The
DA’s proof consisted of a transcript of the plea to the prior, the
complaint, and the docket. That established defendant fled from
police on a motorcycle, resulting in an accident in which the
passenger on the motorcycle suffered great bodily injury. The
trial court placed the burden on defendant to show that the
injured person was an accomplice. Defendant could not show
that, so the prior was found true. CA concludes the trial court
wrongly relied on CALJIC 3.19, placing on defendant the
burden of proving that a witness testifying against him is an
accomplice. CA sees no relevance of that context to this one. Per
Winship, the DA has the burden of proving all elements. CA
recognizes it might be possible to call this an affirmative
defense, thereby placing the burden on defendant, but if that
was done CA would still find a denial of due process, by analogy
to Gonzales. CA concludes the accomplice element was not in
issue at the time of the prior case, so defendant could not have
offered evidence on the issue then, and Guerrero precludes him
from doing so now. It is unfair to place the burden on defendant
while simultaneously providing no opportunity for him to
present evidence on the issue.
*People v. Harris (1999) 72 Cal.App.4th 711. Defendant was
enhanced 5 years for a PC 667 serious felony prior and
received a doubled term per Three Strikes law based on the
same prior. In admitting the prior, defendant was fully
advised of constitutional rights & said he understood each.
He was asked if he wanted to give up those rights, but trial
counsel interrupted with a question before defendant
answered, & the waiver question was never repeated, so
defendant technically never waived. But CA applies totality of
the circumstances test and concludes defendant clearly
understood his rights and intended to waive, and all thought
he did, so CA finds waiver. But then, in 1 sentence, CA says
defendant was never asked to and never did admit he
suffered a prior serious felony within the meaning of PC 667.
With no further explanation, CA strikes the PC 667 5 year
enhancement, but CA never explains why the same problem
has no effect on the Three Strikes doubling aspect, based on
the same prior and same PC 667 elements.

REVIEW
GRANTED

*People v. Gonzalez (1999) 73 Cal.App.4th 885. Defendant was

REVUEW
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charged with five prior serious felony convictions within the
meaning of the Three Strikes Law and two prior prison terms
per PC 667.5. The court ruled per amended PC 1025 that
defendant had no right to a jury trial, and found all priors tue
in a court trial. CA notes that Wiley held that questions of
law regarding priors are to be tried by the court, and that
amended PC 1025 expressly provides that the issue of
identity is to be tried by the court. That leaves little.
Nonetheless, PC 1025 as amended clearly intended to leave a
statutory right to a jury trial on priors. CA reviews legislative
history and finds a right to jury trial on issues such as: is
there a prior conviction? When did it occur? Was the
defendant sentenced to and/or incarcerated in prison? How
long was he out of custody afterward? Here, defendant
indicated he would contest some of these issues, but in the
court trial he did not. The only issues that were tried were
issues that were for the court, so there was no error. If
defendant has a triable jury issue, he must demonstrate that
to the court. Here, he did not.

GRANTED

People v. Kelii (1999) 21 Cal.4th 452. SC holds by analogy to
Wiley that when a prior serious felony is alleged, defendant’s
right to a jury trial on the prior does not include the issue of
whether the prior constitutes a serious felony. That is mainly a
legal question and is to be decided by the court. SC concedes
there can be some factual issues involved in the decision, but
they are of limited scope. The recent amendment to PC 1025,
removing the issue of identity from the jury, does not mean that
all other issues remain with the jury. The amendment was
intended to narrow the jury trial right, not broaden it. SC
concedes this leaves little, if anything, for the jury to decide, but
SC sees the issue of whether that makes sense as a matter for
the legislature, not the court. 4-3 decision with PERSUASIVE
DISSENT.
*People v. Mackey (1999) 74 Cal.App.4th 921. Jury found
defendant guilty and then found a number of alleged priors to
be true. As to one of them, defendant claims the most the
evidence showed was that somebody with his name suffered
the conviction. Defendant claims that is not enough. CA
concludes that the rule limiting proof to the record of the
particular case applies to proving the nature of the
conviction. To prove the fact of the conviction, the jury can
consider all of the evidence. Here, that included a certified
CLETS printout showing the CDC number and date of birth,
as well as the name. Proof of other priors included the same
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REVIEW
GRANTED

CDC number and same date of birth, plus fingerprint cards
which were shown to match defendant’s fingerprints. Based
on that totality, the jury reasonably found defendant was the
one who suffered the prior conviction that defendant
challenges.
*People v. Ramirez (1999) 75 Cal.App.4th 1011. CA agrees the
trial court erred in denying defendant a jury trial on the truth
of the alleged prior convictions, on the issue of whether they
were the same priors alleged in the Information. But CA
concludes that the error is not reversible per se, following
Justice Werdegar’s concurring opinion in Vera. There is no
constitutional right to a jury trial on priors, and all of the
evidence will appear in the record for easy evaluation by the
reviewing court. Thus, the Watson standard is appropriate.
Here, expert testimony matched the fingerprints from
defendant to those in the prison records used to prove the
priors, and there was no contrary evidence, so the error was
harmless.

REVIEW
GRANTED

*People v. Allen (1999) 75 Cal.App.4th 996. CA agrees
defendant was erroneously denied a jury trial on at least one
aspect of the validity of the alleged prior conviction, but this
was not structural error, so harmless error analysis applies.
There was no evidence contrary to the proof of the prior here,
so the error was harmless.

REVIEW
GRANTED

*People v. Matthews (1999) 75 Cal.App.4th 1027. CA upholds
priors used to support Three Strikes sentencing despite the
fact that the trial court refused to allow a jury trial on the
prior conviction allegations. CA concl;udes that the
amendment to PC 1025, effective 1/1/98, negated any right
to a jury trial on prior conviction allegations. CA
acknowledges that Keliii concluded differently, but that was
dicta and CA concludes SC was simply wrong. CA finds no
doubt that the legislature intended to preserve a jury trial
right for some issues, but they failed to effectuate that intent,
since courts have concluded that all the issues remaining
aside from identity are matters for the court to resolve, not
the jury. [NOTE – Some of the rationale appears to apply only
in the third strike context. For instance, CA noted that some
factual issues, such as whether the defendant was sentenced
to state prison or how long he had been out since his
previous conviction are irrelevant for Three Strikes purposes
– but they remain relevant in other prior conviction contexts.]

REVIEW
GRANTED
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People v. Martinez (2000) 22 Cal.4th 106. SC upholds use of
CLETS and LASO computer printouts to prove defendant
suffered alleged prior convictions. The Guerrero limitations to
the record of the case do not apply to prove of the fact of
conviction, only to proof of a particular type of conduct, which
was not at issue here. SC finds these printouts admissible as
official records, since a number of statutes impose duties to
record the information promptly and accurately, and per EC
664 it is presumed official duty was performed, in the absence
of proof to the contrary. This combination proves all of the
foundational requirements. SC notes there was corroborating
evidence here, though SC does not make clear how important
that is in the analysis. SC stresses statutory provisions for
correcting errors. Even studies showing a 10% error rate do not
faze SC as they did not exist at the time of defendant’s trial, and
the paralegal who did the computer search here testified he was
especially careful, since defendant’s name was very common.
Good DISSENT makes clear how none of the statutes cited by
the majority actually provide the needed assurance of
trustworthiness.
*People v. Valentine (1999) 77 Cal.App.4th 301. CA notes that
PC 1025 was amended effective 1/1/98 to make the issue of
whether the defendant is the person who suffered a prior
conviction a court question rather than a jury question. But
CA finds trial court erred in concluding there was nothing left
for a jury trial on the prior. CA concludes defendant retains a
jury trial right on all other elements of the prior. But the right
is statutory only, so CA applies a harmless error analysis.
Under either Watson or Chapman, CA would find the error
harmless as the documentary proof was strong and went
unchallenged during the court trial. No reasonable jury could
have made a different determination.

REVIEW
GRANTED

People v. Tindall (2000) 24 Cal.4th 767. After defendant was
found guilty by a jury and waived jury on one prior that was
alleged, the jury was discharged and the case continued
pending a probation report. The report showed more priors that
had been previously unknown. Over objection, the DA was
permitted to amend per PC 969a to add the priors, allow
defendant was given the right to withdraw his jury waiver as to
the priors. The new priors increased the maximum term from 4
years to 25 years to life. SC reaches the question left open in
Valladoli and concludes that defendant’s right to have the same
jury determine guilt and priors (PC 1025) precludes an
amendment adding new priors over defendant’s objection, after
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the jury has been discharged. SC recognizes the strong policy in
favor of charging all priors, but concludes the DA has had a fair
chance to find them by the time the jury has been discharged.
SC sees judicial economy as the reason for PC 1025, not the
interests of the defendant, but still believes this is the proper
way to balance the 2 statutes. SC notes the possible impact this
could have on Monge, but also notes the difference between
remand after an appellate reversal, vs. the initial trial. Very
strong DISSENT.
People v. Epps (2001) 25Cal.4th 19. Trial court disallowed a
jury trial on defendant’s alleged prior. SC concludes that the
1997 amendment to PC 1025 did not totally eliminate the right
to a jury trial on priors. Wiley and Kelii remove legal issues from
jury determination, and PC 1025 as amended removes issues of
ID, but Supreme Court can see rare situations where other
questions could remain that would be subject to jury
determination, such as whether the prior conviction exists at
all, or was fabricated. SC notes that a defendant must make
some preliminary showing to overcome the presumption that
public records are accurate. SC also leaves for the future the
application of Apprendi where some fact needs to be proved
about the nature of the prior conviction; here, the only issue
was the bare fact of the prior. BUT, SC concludes that the
present error is subject to the Watson harmless error test, and
SC finds no harm, since here the only issue was whether the
prior occurred and defendant did not contest that fact.
In re Taylor (2001) 88 Cal.App.4th 1100. Defendant argues the
trial court failed to take a valid waiver of his right to a jury trial
on alleged prior serious felony convictions. Defendant claims
that Apprendi now gives him a federal constitutional jury trial
right on such allegations. CA notes that Apprendi expressly
excepted the fact of a prior conviction from the sentencing facts
that require a jury resolution. Per Epps, any right to a jury trial
on California priors is a statutory right, not a constitutional
right. CA concedes that Epps left open the question of the
application of Apprendi when a prior involved a contested
factual issue, but CA does not see that context here. While the
alleged residential burglary prior was not a serious felony by
definition, since it included burglary of a vessel, Cruz held that
burglary of an inhabited vessel constitutes burglary of a
dwelling house. Thus, CA concludes the fact of the prior did not
require any additional proof here, so Apprendi is not applicable.
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Thompson v Superior Court (2001) 91 Cal.App.4th 144. CA
reiterates well-established case law that priors need not be
proven at preliminary examinations, and sees no reason to treat
3X priors differently, even in light of Apprendi. PC 969a
expressly allows priors to be added to the information at any
time, and Apprendi expressly excepted priors, and did not make
them elements of offenses. CA sees multiple problems with
requiring priors to be proved at preliminary examinations, since
they must be held within 10 days for in-custody defendants,
leaving the DA too little time to learn of the priors and acquire
the means to prove them. CA sees no equal protection problem
since other defendants with priors that raise a misdemeanor to
a felony or with priors that are elements of an offense are not
similarly situated with persons charged with priors under the
3X law. 3X prior do not lead to procedural differences like the
other categories do.
People v. Thomas (2001) 91 Cal.App.4th 212. Defense counsel
waived jury trial on allegations of PC 667.5 prior prison terms,
and they were tried by the Court and found true. On appeal,
defendant argues that Vera, which held counsel can waive the
right to a jury trial on priors since there is no constitutional
right to a jury trial on priror, is no longer controlling in light of
Spprendi. While Apprendi expressly excepted the fact of a prior
conviction from its holding, defendant argues that a PC 667.5
prior requires proof of more than the mere fact of conviction;
instead, it also requires proof of a prior prison term. CA
analyzes Almandarez-Torres and Apprendi and concludes that
the “fact of a prior conviction” language encompasses all
recidivist findings that are not elements of a crime.
People v. Gutierrez (2001) 93 Cal.App.4th 15. Defendant was
convicted by a jury, then had a bifurcated court trial on alleged
priors, with a proper waiver of the right to a jury trial on the
priors. Prior to sentencing, the DA was allowed to amend the
information to add a Nevada prior, and a new jury was
impaneled and found it true. The court thereafter granted
defendant’s motion to strike the Nevada prior as a prior strike,
but still utilized it to enhance 5 years per PC 667. CA strikes
the Nevada altogether, finding per Tindall that once the first
jury was discharged it was too late for the DA to amend to add
new priors. Just because defendant waived jury trial on the
priors before any evidence was presented does not make Tindall
inapplicable; defendant only waived jury trial on the California
priors and retained the right to have the same jury decide guilt
and the Nevada prior.
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People v. Norris (2002) 95 Cal.App.4th 475. DA alleged a
number of priors, but at the bifurcated court trial he said he
was not proceeding on one, although the PC 969b packet
included documents on that one as well as the others. Trial
court granted PC 1118 motion to acquit on the prior on which
the DA had declined to proceed. But when the court
pronounced the sentence, it stated it had reviewed the packet
again and was satisfied with the proof of the prior for which it
had granted an 1118 acquittal. The court vacated the earlier
acquittal and imposed a sentence for that prior as well as the
others. CA acknowledges a PC 1118 acquittal cannot be
“corrected,” but CA finds no effective acquittal because PC 1118
applies to offenses and the charged prior was not an offense.
One cannot be “acquitted” of a status. CA adds that, in light of
Monge, it would be anomalous to bar further proceedings after a
PC 1118 ruling when proceedings would not be barred after a
reversal for insufficient evidence – the functional equivalent of
an acquittal. CA dismisses the DA decision not to proceed on
that prior as inadvertence or mistake. CA leaves open whether
the
same
rationale
would
apply
to
conduct-based
enhancements.
People v. Williams (2002) 99 Cal.App.4th 696. The Information
charged robbery as a serious felony per PC 1192.7 (c)(19). Five
priors were alleged as strikes and two prior serious felonies
were alleged as PC 667 prior convictions. The jury returned
verdicts finding all enhancement allegations were true, except
no findings were returned as to one of the PC 667 priors, or as
to the allegation that the robbery was a serious felony. CA notes
that the PC 667 prior for which no verdict was returned was the
same as one of the strike priors that was found true. CA sees no
problem with imposing the enhancement for that PC 667 prior,
since the jury found every fact that it had to find to support
imposition of that prior, even though no verdict was returned
for that prior. CA concludes findings are only required for each
separate prior conviction, not for each separate enhancement
based on the same conviction. Legal questions, such as whether
multiple priors were separately brought and tried or whether a
conviction qualifies as a serious felony are matters for the court
to determine. The right to a jury trial extends only to the fact of
conviction, and that was found here, albeit on a form
designating it as an enhancement per PC 1170.12.
People v. Belmares (2003) 106 Cal.App.4th 19. In a jury trial to
prove prior convictions, with no objection the jury was
instructed that defendant was the person whose name appears
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on the documents admitted to prove the prior convictions. CA
finds no waiver of any claim that this violated the constitutional
right to a jury trial, since that is a fundamental right that can
be asserted on appeal for the first time. But CA finds that even
after Apprendi, any right to a jury trial on prior conviction
allegations comes from statutes, not the state or federal
constitution. Thus, appellate review was waived. Also, even if
there was IAC in not objecting below, any error was harmless as
there was ample proof of identity below.
e.

Whether Priors Are Separate and Complete (See
also Section IV(B)(1)(j) below)

People v. Williamson (1979) 90 Cal.App.3d 164. CA deletes
enhancements for some proved priors which were, in fact,
concurrent with other priors for which enhancements were
imposed.
People v. Welge (1980) 101 Cal.App.3d 616. Noting that
pleadings here failed to allege that the first alleged prior was
“separate” but that four other alleged priors were alleged as
“separate” from the first, CA holds that by admitting the first
two priors, admission that the second was separate from the
first fully satisfies PC 667.5.
People v. Burke (1980) 102 Cal.App.3d 932. Defendant was
enhanced for two priors. While serving a term on the first prior,
he had been taken to court, convicted of second prior, and given
CC term. CA holds that they were not separate just because
they were imposed at different times, so only one enhancement
was appropriate.
People v. James (1980) 102 Cal.App.3d 728. CA reverses one of
three prior prison term enhancements, because defendant had
originally gone to prison on two of the alleged priors at the same
time. This holding applies regardless of whether the priors were
served CC or CS and regardless of whether they resulted from a
single sentencing proceeding or separate proceedings, as long
as the prison term is uninterrupted. (But see People v. Walkkein
(1993) 14 Cal.App.4th 1401.)
People v. George (1980) 109 Cal.App.3d 819. In escape case,
info alleged three priors, all of which defendant was still serving
when he escaped. CA holds that the priors are not yet complete
and cannot be used to enhance per 667.5, because of clear
language of 667.5(g). CA rejects AG’s attempted analogy to
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COLE-ESPINOZA-BUTLER-MATHEWS, noting merely that those
cases deal with parole, not escape.
People v. Martinez (1980) 109 Cal.App.3d 851. Defendant
admitted three priors, but info did not allege that they were
served separately. CA notes that JAMES allows reference to
whole record to fill this gap, and examines record here. That
shows prior A committed in 1970 and prior B committed after
escape from prior A, and result was CC terms. Thus, A and B
are not separate from one another. After defendant was paroled
from A and B, parole was revoked when he was convicted of
prior C, sending him back on all three. Then he escaped and
committed the present offense. CA concludes that he never
finished any of the prior terms, so that he cannot be enhanced
at all. CA apparently misses the COLE issue altogether. CA
rejects AG argument re: reward for escaping, noting that
defendant can be punished for the escape by being convicted
and sentenced for that.
*People v. Carter (1980) 110 Cal.App.3d 717. CA holds that it
was proper to impose separate one-year enhancements for
each of two priors, where one prior was in 1952 and
defendant was still in prison when he was convicted of the
second prior in 1956 and given a CC term. Decision is based
on language of PC 667.5(g) and seems to be precisely the
opposite result that should follow from that subdivision.

ORDERED
UNPUBLISH
ED

*People v. Harvey (1980) 114 Cal.App.3d 252. Noting that
defendant’s 1973 Santa Barbara prior and his 1969 San Luis
Obispo prior were served as parts of one continuous term, CA
holds that they should have been counted as only one prior,
not two. (CA does not mention whether the two offenses had
resulted in CC or CS terms.)

ORDERED
UNPUBLISH
ED

People v. English (1981) 116 Cal.App.3d 361. Defendant had
two priors, several months apart, which had resulted in CC
terms. They were pled on a new information as two distinct
priors, but there was no allegation that defendant had served
separate prison terms. Defendant admitted the allegations in
the information. Noting that defendant can only be held to have
admitted what was contained in the information, and that the
two priors were served concurrently, CA holds that
enhancements of one year for each prior were improper, and
there can only be a single one year enhancement to cover both.
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People v. Ruiz (1982) 130 Cal.App.3d 758. Defendant had been
committed to prison on Prior A. While serving it, he was
convicted of Prior B and given a CC term. After completing the
term on Prior A, but while still in prison for Prior B, he was
convicted of Prior C and given a term CC to Prior B. In the
present case, he was given three enhancements for these three
priors. But, with no enhancement for B, CA finds A and C are
separate, so two enhancements are proper even though
defendant never left prison in between A and C.
People v. Lopez (1982) 128 Cal.App.3d 803. CA holds that a jury
verdict finding the allegations of priors to be true “as charged in
the information” was adequate as long as the information pled
that separate prison terms were served. It is not necessary that
there be a specific jury finding that separate prison terms were
served, though CA does urge a legislative requirement of such a
finding.
People v. Whigam (1984) 158 Cal.App.3d 1161. Defendant was
convicted of PC 211 and placed on probation. He was later
convicted of PC 496, leading to a revocation of probation and a
concurrent prison sentence on both crimes. On the present case
(a subsequent conviction), he was enhanced one year for the
prior PC 496 per PC 667.5 and 5 years for the prior PC 211 per
PC 667. Since the PC 496 caused the revocation and
imprisonment on the PC 211, and since all of the PC 496
sentence was served simultaneously with the PC 211 sentence,
defendant argues that PC 654 precludes enhancing him separately for both priors. The CA readily dismisses the reasoning,
finding a separate basis for each of the enhancements.
People v. Smith (1985) 166 Cal.App.3d 1003. 2 PC 667.5 priors
should have been only 1 since defendant was serving term for
the 1st when the 2d occurred as an in-prison crime. Thus, it
was not separate. (But see People v. Walkkein (1993) 14
Cal.App.4th 1401.)
*People v. Collins (1985) 168 Cal.App.3d 839. Defendant had REVIEW
not yet been paroled from one term but was living in a state GRANTED;
prison halfway house and was out on a pass when he THIS ISSUE
committed the present crime. The term he was in the halfway WAS NOT
house for was found as a prior per PC 667.5. CA vacates the REACHED
finding of the prior, since that term was not yet completed IN THE
SUPwithin the meaning of PC 667.5.
REME COURT DECISION
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People v. James (1985) 170 Cal.App.3d 164. Information alleged
2 prior 211s, each alleged under PC 667 and PC 667.5. All were
found true. Court imposed 5 year 667 enhancement on 1 and
stayed the 1 yearr 667.5 enhancement. On the other, the court
imposed the 1 year 667.5 enahncement and stayed the 5 year
667 enhancement. CA strikes the 667.5 enahncement since the
prior 211s ended up sentenced CS and were therefore not
separate as required for the imposition of a 667.5 enhancement.
(CA calls this double punishment in violation of 654.) CA rejects
the AG argument that there should be a remand for imposition
of a 5 year 667 enhancement in place of the stricken 1 year
667.5 enhancement. CA notes that there are cases before the
Supreme Court regarding the trial court’s power to stay a 667
enhancement, but, in any event, the People did not appeal here
and CA holds that on defendant’s appeal the People can’t get
review of an order staying an enhancement. As for the rule
allowing correction of an unauthorized sentence any time the
error is appropriately brought to the attention of the reviewing
court, CA concludes that since this is a defendant’s appeal, it is
not appropriate for the People to bring this error to the court’s
attention.
People v. Cardenas (1987) 192 Cal.App.3d 51. While serving a
term for one offense, defendant was convicted of a new offense
committed in prison and given a CS term. In a later case, he
was enhanced for each of these offenses per PC 667.5 as
separate terms. CA agrees they are separate, even though he
was sentenced on the in prison crime before completing the 1st
term. CA notes the legislative intent to punish recidivists more
severely, as shown by full CS term for in prison crimes. (No
recognition of the fact that is precisely why legislature probably
deemed it unnecessary to also allow 2 enhancements for such
priors.) CA uses tortured logic to conclude that at the expiration
of the 1st term, defendant had served a continuous completed
period of incarceration and the beginning of the new term
marked a separate term of incarceration, despite the lack of any
break in between.
People v. Holding (1987) 197 Cal.App.3d 981. Defendant was
convicted in case A of possession of cocaine, with 1 PC 667.5
allegation of a prior prison term for PC 246 and PC 459. In case
B, he was convicted of petty theft with a prior, with the same PC
459 being the prior. The cases were consolidated for sentencing,
and defendant got CS terms plus 1 year for the PC 667.5 prior.
Defendant argues the possession case could not be enhanced
with the same prior that was element of the PC 666. CA finds
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several flaws in defendant’s argument - the PC 666 was not
enhanced with a prior that was an element; it was the
possession that was enhanced. PC 654 does not apply as the PC
666 and the possession were totally unrelated incidents. Also,
the PC 667.5 enhancement required the added element of a
prior prison term, which was not an element of PC 666, which
only requires any jail time. Also, while the prior PC 246 and PC
459 were not separate per PC 667.5, one could be used for PC
667.5 while the other was used for the PC 666.
People v. Carr (1988) 204 Cal.App.3d 774. Defendant was in
prison on PC 459 and escaped. He was convicted of nonviolent
escape. In the present case, the PC 459 was alleged as a PC 667
prior and the escape as a PC 667.5 prior. Defendant argues
enhancements for both violates PC 654 because the two priors
constitute a single term per PC 667.5(g). CA never addresses the
PC 667/667.5 overlap, concluding instead per CARDENAS and
WHITE that PC 667.5(g) refers only to the original PC 459 term
and the reimprisonment for PC 459 after escape as being one
term. The CS term imposed for the escape itself is considered
separate from the PC 459 term, so the premise of defendant’s
argument is wrong. (Rejected in *People v. Langston (2003) 107
Cal.App.4th 959, in which REVIEW WAS GRANTED.)
People v. Medina (1988) 206 Cal.App.3d 986. Defendant was
enhanced per PC 667.5 for 1 prior PC 211, and per PC 667 for a
2d prior PC 211, where both priors resulted in CC terms in 1
prison sentence. CA affirms, finding no violation of PC 654 since
this is not a case of 2 different enhancements based on the very
same prior. Although PC 667.5 requirement of separate prison
terms would bar 2 PC 667.5 enhancements for these 2 priors,
there is no reason to apply that to a PC 667 prior. PC 667 and
PC 667.5 serve different purposes. Each prior used here
satisfied the requirements of the section under which it was
used.
People v. Vaughn (1989) 209 Cal.App.3d 398. Defendant was
sentenced for PC 459 and enhanced per PC 667 for 1 prior and
per PC 667.5 for another prior. He claims PC 654 violation since
the 2 priors were served concurrently. CA notes split authority
re: application of PC 654 to enhancements. In any event there
was no violation here. Rejecting JAMES, CA finds no overlap
since the PC 667.5 enhancement is based on prison term in 1
case and the PC 667 enhancement is based on conviction for
the 2d prior, regardless of any prison term. CA does agree that a
single prior could not support both PC 667 and PC 667.5.
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People v. Elmore (1990) 225 Cal.App.3d 953. CA finds no
problem with trial court relying on defendant’s own testimony
during the guilt trial to establish the fact of release; CA sees no
reason why evidence from the guilt trial should not be available
for consideration at the separate trial on priors.
People v. Irving (1991) 230 Cal.App.3d 180. Trial court found
true the allegations that defendant had been convicted of a prior
serious felony (rape) per PC 667, and that he had a prior prison
term for robbery, per PC 667.5, but the court also noted that
the charges were tried together and sentences were served at
the same time. The trial court then enhanced defendant 5 years
for the PC 667 prior, but took no action on the other. CA holds
that this cannot be deemed a finding that the robbery prior was
not proved, since the court expressly said it had been proved
and since no rule precludes use of the robbery for PC 667.5
purposes while using the rape for PC 667 purposes. (See
MEDINA and VAUGHN.) While the trial court had discretion to
strike the prior robbery enhancement per PC 1385, it did not do
so and would have to state reasons for doing so. CA concludes
that the failure to either impose or strike the enhancement
rendered this an unauthorized sentence that can be corrected
even on defendant’s appeal. CA remands for a proper exercise of
discretion.
People v. Perez (1992) 4 Cal.App.4th 893. CA rejects James and
follows Vaughn, concluding that it is permissible to impose PC
667 and PC 667.5 enhancements based on two different prior
convictions which resulted in prison terms that were served
concurrently.
People v. Perez (1992) 4 Cal.App.4th 893. CA holds that 2 priors
were not separate and complete within the meaning of PC 667.5
where defendant was serving a prison term for one when he was
excluded from CRC on the other (for which he had been
convicted years before the prison commitment) and then
sentenced to a prison term for the offense that had led to the
CRC commitment.
People v. Walkkein (1993) 14 Cal.App.4th 1401. Defendant was
enhanced per PC 667.5 for 2 priors, one of which was
committed while he was in prison for the other. Defendant
argues they are not separate as the original term was not
complete when the new term began. CA affirms per Carr &
Cardenas, since, when a CS term is imposed for an in-prison
offense, PC 1170.1 requires the sentence for the in-prison crime
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to begin after the completion of the original term. CA rejects
contrary language in Smith because discussion was short,
unsupported by any analysis, and contrary to PC 1170.1.
People v. Tenner (1993) 6 Cal.4th 559. SC upholds imposition
of PC 667.5 enhancement that was proved by means of an
abstract of judgment and commitment form, showing
commitment to the Department of Corrections. That was
sufficient to establish an official duty on the part of Corrections
to see that the term was completed, and the unrebutted
presumption that official duty was regularly performed, plus the
fact that defendant was out of custody when he committed the
present offense, supports the inference the term was completed.
That will almost always be the case, unless something unusual
happens, and in those cases defendant will have the
information and is free to rebut the presumption. SC rejects the
Green/Jones line of cases in favor of the Crockett/Castillo line.
(SC notes in fn 3 that it need not decide whether escape
prevents a term from being completed, but SC expresses its
view that such a conclusion would not be irrational.)
*People v. Dablon (1994) 29 Cal.App.4th 454. Defendant was
enhanced 5 years for 1 prior serious felony conviction, per PC
667, and 1 year for a second prior prison term, per PC 667.5.
Both convictions resulted from a single trial. Since only 1
prior was used per PC 667, and only 1 was used per PC
667.5, CA sees no violation of the rule that PC 667 priors
must be brought and tried separately, or that PC 667.5 priors
must be separate.

REVIEW
GRANTED

People v. Ruiz (1996) 44 Cal.App.4th 1653. Defendant was
enhanced 5 years per PC 667 for a prior robbery and 1 year per
PC 667.5 for a prior burglary. He argues the two priors could
not both be imposed because there was no showing the charges
were brought and tried separately, as required under PC 667, or
that he served separate prison terms, as required under PC
667.5. CA analyzes the interplay between Medina, Prather, and
Jones, and concludes the two requirements defendant relies on
apply only to multiple PC 667 enhancements or multiple PC
667.5 enhancements, but not when there is only one of each
type of enhancement.
People v. Jones (1998) 63 Cal.App.4th 744. Defendant violated
probation in one felony by committing a new felony and was
sentenced to concurrent prison terms on both felonies. After his
release he committed the present crime and was enhanced per
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PC 667.5 for each of the prior felonies (and 2 more). CA notes
the usual rule that prior terms served concurrently constitute
only one prior prison term, not two. CA sees no reason to depart
from that rule just because one of the concurrent terms
resulted from a probation violation. CA rejects any analogy to
the Whigam PC 654 context of the Kelly revocation of parole
context.
People v. Langston (2004) 33 Cal.4th 1237. SC concludes that
when a defendant escapes from state prison and is reimprisoned to complete the original term and to serve a CS term
for the escape, that CS term for escape is separate from the
original term, within the meaning of PC 667.5 (b), supporting a
separate one-year enhancement in a future case. PC 667.5 (g)
re: term includes any re-imprisonment after escape simply
means that re-imprisonment to complete the original term does
not constitute a term that is separate from the original term. SC
rejects dicta in In re Kelly and sees the current result as
consistent with PC 1170.1 (c) and as necessary to avoid
anomalies.
f.

Out-of-State and Federal Priors (See also
Section IV-B-1-k-5) & 6), re: Proving Elements
of Proposition 8 Priors)

People v. Roberson (1978) 81 Cal.App.3d 890. Defendant was
enhanced for a prior prison term after admitting an Oklahoma
felony conviction of possession of a firearm by an ex-felon. CA
notes that crime is a misdemeanor in California, unless
additional facts are proved, such as the weapon being concealable. Since the essential additional facts were not pled nor
admitted, CA remands with directions to strike the prior unless
the People can prove it was a felony. (See People v. Crowson
(1983) 33 Cal.3d 623.)
People v. Hernandez (1979) 100 Cal.App.3d 637. CA holds that
fact that PC 667.5 requires minimum of one year in prison
before an out-of-state prior can be used, with no minimum for a
California prior, does not violate equal protection of the law.
(Rationale disapproved by same CA in People v. Williams (1983)
140 Cal.App.3d 445. summarized below.)
People v. Welge (1980) 101
ambiguous language in PC
enhancement for federal priors.
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Cal.App.3d 616. Construes
667.5 as clearly allowing

People v. Hickey (1980) 109 Cal.App.3d 426. As to Ohio prior,
test as to whether it contains all elements of a Calif. prior
depends only on statute, not information or facts in old
probation report. Crucial time of comparison is out-of-state
prior when committed vs. Calif. statute at time of present
offense. Thus, Ohio sodomy, not requiring force, cannot be
used.
*People v. Grant (1980) 113 Cal.App.3d 457. CA notes that PC
3024 under the ISL expressly provided that a wobbler was a
felony for purposes of enhancement. Present 667.5(f) re: out
of state priors refers to offenses that would be felonies if
committed in California, but there is no longer an express
reference to wobblers. CA holds that this does not change the
law - since priors cannot be used now unless there was a
prison commitment, such priors are automatically felonies so
there is no longer a need for any express reference to
wobblers.

ORDERED
UNPUBLISH
ED

People v. Plies (1981) 121 Cal.App.3d 676. Defendant admitted
alleged prior federal conviction under a federal statute that
defined several offenses, some of which would be California
felonies and some of which would not. The pleading failed to
identify which type was involved here. Inferring defendant
intentionally failed to object, C.A. reluctantly remands for a new
hearing on the prior, noting that if the information fails to
charge an offense, a guilty plea does not waive the defect, which
may be asserted for the first time on appeal.
People v. Petty (1981) 127 Cal.App.3d 255. Trial court imposed
the upper term based on several stated reasons, including
“prior criminal terms.” Defendant argues that his priors are outof-state convictions not shown to come within the P.C. 668
definition of punishable out-of-state convictions. CA notes that
rule 421(b)(3) re: prior prison terms expressly allows use of
those which do not come within P.C. 667.5. Even if the rule was
meant to limit aggravation to priors punishable by
imprisonment in California, the priors here appear to qualify
and defendant has not advanced any evidence or contention to
the contrary.
People v. Cheri (1981) 127 Cal.App.3d 280. Defendant admitted
a Washington prior burglary and was enhanced one year. CA
notes that the Washington statute defines burglary as entry
with intent to commit any crime, a broader definition than in
California. CA concludes that defendant’s admission of the prior
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does not block him from attacking it as not included within P.C.
667.5. CA also concludes that the court should be able to
examine all evidence of record to establish what was at issue in
the out-of-state case. Here, the only other evidence in the record
is the Washington information, pled only in the words of the
statute. Thus, it cannot be determined if the crime would be a
California felony, so the enhancement must be stricken.
People v. Miramon (1983) 140 Cal.App.3d 118. Defendant
attacks his enhancement for a federal bank robbery conviction
contending it involved the same statute considered in PLIES
and found not to be equivalent to a CALIFORNIA felony since it
did not require the element of specific intent to permanently
deprive the victim of property. CA analyzes several federal cases
and concludes that PLIES was wrong. While federal cases refer
to a general intent rather than a specific intent, CA concludes
that the meaning of the federal requirement is the same as the
meaning of the California intent requirement. Thus, the federal
crime contained all elements of a California felony, so the
enhancement was proper.
People v. Williams (1983) 140 Cal.App.3d 445. Defendant argues
that there is an equal protection violation in not enhancing outof-state priors unless over 1 year was served, while any prison
time is enough for a CALIFORNIA prior to be used. CA holds
defendant has no standing because he served over a year on his
CALIFORNIA priors. Disapproving language in HERNANDEZ
though, CA indicates that when the merits of the issue are
reached, the compelling justification test will apply, rather than
the rational basis test.
People v. Crowson (1983) 33 Cal.3d 623. Defendant admitted a
prior federal conspiracy conviction (and went to trial on the
present substantive charge). He challenges the 1 year
enhancement, claiming that the federal statute does not require
an overt act as an element, so it does not have all elements of a
CALIFORNIA felony. The Court notes in fn. 3 that the prior can
be challenged even though it was admitted. The Court discusses
conflicting federal cases and concludes that an overt act is not
an element of the federal statute. The Supreme Court holds that
the present court cannot look beyond the actual elements of the
federal statute and inquire into the underlying facts. Here, 2
overt acts had been pled in the federal case, and defendant had
pled guilty, but the Court holds that was mere surplusage that
defendant had no reason to contest. Thus, the guilty plea was
only an admission of the essential elements, not of the
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surplusage. Therefore, the enhancement was unauthorized. But
see People v. Guerrero (1988) 44 Cal.3d 343, rejecting the
portion of Crowson which disallows consideration of the actual
facts of the prior. Guerrero arises in the PC 667 context, but its
rationale apparently applies in the PC 667.5 context as well. For
cases applying Guerrero in the PC 667 context, see sections IVB-1-k-5) and 6) of this outline - Evidence Admissible to Prove
Elements of PC 667 Priors, and Adequacy of Proof of Elements.
*People v. Von Atkinson (1983) 146 Cal.App.3d 641.
Defendant was convicted of a violent felony (within PC
667.5(c)), with a three year enhancement for a prior violent
felony. The prior was in 1965 and would have been washed
out but for an out of state conviction in 1974 for a 1972 act
that would have been a felony in CALIFORNIA, but was a
misdemeanor in the other state. No valid prison term was
served for the 1974 offense. The CA strikes the enhancement.
Analyzing PC 667.5 (f) and PC 668, CA concludes the former
controls here. In order to break the washout period, the one
year in prison requirement must be met in the case of an outof- state conviction.
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People v. La Fargue (1983) 147 Cal.App.3d 878. Defendant was
given the upper term based in part on a notation in the
probation report that he had served 14 months in a CUBAN
prison for attempted murder. CA holds that the PC 668
requirements for a non-CALIFORNIA prior do not apply to use of
a prior to support an upper term, but CA also notes that a prior
cannot be used for any purpose if the foreign proceedings did
not satisfy AMERICAN constitutional standards. CA also holds
that the defense attorney’s comments at sentencing - that the
prior had not been substantiated and that it would not be
proper to use it in aggravation - were adequate to raise the
question of constitutional validity, so CA remands for
resentencing without regard to the prior unless the court first
determines it is valid.
People v. Enriquez (1984) 159 Cal.App.3d 1. Defendant was
enhanced 5 years per PC 667 for a prior federal bank robbery
conviction. Applying the CROWSON test to determine if the
federal prior matches a CALIFORNIA PC 1192.7 serious felony,
the CA notes that dispute in PLIES and MIRAMON, dealing with
this same federal offense, as to whether the federal crime
requires specific intent, as does a CALIFORNIA robbery. But,
the CA notes that CROWSON was decided after those cases and
it indicates that federal cases should be analyzed to make the
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determination. The CA finds a long line of 9th Circuit cases
holding specific intent is not an element, and the overwhelming
weight of federal authority is the same. Thus, the CA concludes
the 5 year enhancement must be stricken.
People v. Pinette (1985) 163 Cal.App.3d 1122. Defendant was
enhanced 1 year per PC 667.5 for an Alabama prior where the
evidence showed he was sentenced to 13 months, served 243
days, and was released to the federal marshall. CA reverses as
to that prior, holding that the clear language of PC 667.5
requires actual service of at least one year for an out of state
prior, not just a sentence exceeding one year.
People v. Blankenship (1985) 167 Cal.App.3d 840. Defendant
was enhanced 5 years for a prior serious felony that occurred in
Wyoming when defendant was 15. CA acknowledges defendant
could not have been tried as an adult in California at age 15,
but relies on PROP 8 re: unlimited use of prior felony
convictions. Since this was a felony conviction in the state
where it occurred, it comes within the constitutional provision.
CA finds no equal protection problem since those who are
treated as juveniles are not similarly situated with those who
are treated as adults. The fact that one state treats 15 year olds
different from another does not change the equal protection
analysis. CA acknowledges this prior would not meet the PC
668 definition, but holds that the constitution (PROP 8) must
control over a statute.
People v. Leever (1985) 173 Cal.App.3d 853. CA finds
defendant’s 2 federal priors cannot be used per PC 667 because
they fail the CROWSON test. 1 was bank robbery, which could
be either of 2 separate crimes - a CALIF 459 that would not
involve a residence or a robbery, but with a question as to
whether specific intent is an element. Federal districts go
different ways and PLIES and MIRAMON have split, but CA
bases decision on the fact that defendant’s prior was in the 9th
Circuit, which has found specific intent not required. As to
defendant’s federal ADW, that did not necessarily involve
PERSONAL use, as required by PC 667, but the prior does
qualify under PC 667.5. CA also holds the “rule of convenience”
does not apply to the intent element of the ADW prior defendant has no greater access to records than the DA and
cannot be stuck with the burden of proof simply because he
may have the ability to testify on the matter. SUMSTINE
analogy is rejected; defendant is not attacking validity of the
prior, only whether it meets the elements. Although defendant
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admitted during trial he suffered the priors, this was not part of
a bargain and was not accompanied by waivers. PROP 8’s
“without limitation” language deals only with how priors are to
be used, not how they are proved, and does not abrogate the
CROWSON principles. Same for the “relevant evidence shall not
be excluded” language, absent further direction from the
Supreme Court.
*People v. Dorsey (1985) 174 Cal.App.3d 400. Defendant was
enhanced per PC 667 for a prior New Mexico 2d degree
murder. Distinguishing and criticizing loose language in
HICKEY, CA holds that the application of the least
adjudicated elements test is done by looking at the New
Mexico definition of second degree murder at the time
defendant committed the New Mexico offense, not at the time
of the present offense. Viewed thusly, the New Mexico statute
was identical to the present California statute, except that
New Mexico defined implied malice as “a wicked and
malignant heart”. CA finds that is equivalent to the California
definition - “abandoned and malignant heart”. Thus, the
statutes are equivalent.
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*People v. Buschbom (1986) 180 Cal.App.3d 1134. Defendant
was enhanced per PC 667 for 2 prior IOWA burglaries and
attacks them per CROWSON since burglary in IOWA could be
based on entry with intent to commit any crime, not just theft
or a felony. CA distinguishes CROWSON because in
CROWSON the federal crime lacked an element needed in
CALIF. Here, there is no missing element, just a different
element. Since the IOWA burglary required a public offense,
defendant had a reason to contest the allegation of intent to
commit larceny, so it was not mere surplusage. (CA ignores
the fact that if defendant intended another offense, he would
have no reason to contest the allegation.) CA also stresses the
lengthy narrative re:factual basis for the plea, demonstrating
larceny intent. ALSO, CA rejects argument that these should
not be considered separate since they would have been jointly
tried in CALIF. Although they could have been, they would
not necessarily have been since they were factually unrelated.

REVIEW
GRANTED;
AFTER RETRANSFER
THE
PRIORS
WERE
STRICKEN
PER
ALFARO IN
AN OPINION
THAT WAS
ORDERED
UNPUBLISH
ED

People v. White (1987) 196 Cal.App.3d 967. Defendant argues
evidence was insufficient to support two 1 year PC 667.5
enhancements because records failed to show defendant served
more than 1 year in prison for his out-of-state convictions. CA
1st notes the issue might be deemed waived for failure to
present it on 2 prior appeals or ever in the trial court. But CA
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concludes if the evidence was insufficient it would have been
POPE error to fail to contest it, so the merits should be reached.
On the merits, CA points to rationality and to language in PC
667.5(h), to support conclusion that presentence credits are
added to actual prison time to determine if defendant was in
prison for more than 1 year. Defendant has not shown that his
presentence time was too little to put him over the line, so he
loses.
People v. Guerrero (1988) 44 Cal.3d 343. SC overrules
ALFARO, reanalyzes McVICKERS, SEELEY, FINLEY, and
concludes that when determining if a prior PC 459 qualifies as a
PC 667 serious felony, the trier of fact can look to the whole
record, but no further. SC never defines what that includes and
never expressly overrules JACKSON or CROWSON. (Note that
this holding does not expressly apply to PC 667.5 priors, but
the rationale appears applicable to PC 667.5 priors also. For
cases applying Guerrero in the PC 667 context, see sections IVB-1-k-5) and 6) of this outline - Evidence Admissible to Prove
Elements of PC 667 Priors, and Adequacy of Proof of Elements.)
People v. Harbolt (1988) 206 Cal.App.3d 140. CA agrees
defendant was improperly enhanced per PC 667.5 for an out of
state prior because the evidence shows he did not serve 1 year.
He was sentenced 2/23/81 with credit for time served since
11/4/80, and was released on parole 9/29/81.
*People v. Dill (1990) 218 Cal.App.3d 372. Defendant was
convicted by jury and then admitted 1 prior Illinois
residential burglary per PC 667 and another per PC 667.5.
CA upholds the PC 667 admission but remands the PC 667.5
one. Although the wrong Illinois statute was specified, the
language in the pleading adequately notified defendant of the
allegations. CROWSON all elements test applies to PC 667 as
well as PC 667.5, but just as GUERRERO allowed court to go
beyond the minimum elements in determining whether a PC
667 prior met the matching elements test, the same can be
done for a PC 667.5 prior. If Illinois target felonies include
acts that are not CALIFORNIA felonies, that makes no
difference as defendant has not shown that HIS Illinois target
felony was not a CALIF felony. Also, the reason there is no
evidence of the nature of defendant’s target felony in Illinois
is that defendant admitted the prior below, so he is estopped
from such a challenge per ELLIS, and it makes no difference
that his admission was not made as part of a plea bargain.
The ILLINOIS burglary statute for the later PC 667 prior
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matched the California definition of burglary (entry with
felonious intent or to commit theft), but the earlier version of
the statute for the PC 667.5 prior burglary included
REMAINING on premises as well as entering. While
CALIFORNIA case law also includes remaining, it applies only
when the felonious intent exists at the point the “remaining”
begins; the ILLINOIS burglary would apply if the intent is
formed later. But rather than strike the PC 667.5 prior, CA
remands for further consideration, since defendant’s
admission below precluded the DA from offering further
evidence he may have had to show that the ILLINOIS
burglary really did match a CALIFORNIA burglary.
*People v. Guzman (1990) 225 Cal.App.3d 1302. Defendant
was enhanced 5 years per Penal Code § 667 for a prior Texas
robbery conviction. The Texas statutory definition of robbery
does not include the asportation element of a California
robbery, Nonetheless, the trial court found documents in the
Texas records showed that this particular robbery did include
asportation. CA holds this prior does not qualify, because of
the CROWSON interpretation of the same language used in
PC 667 re: foreign state priors must include all elements of a
California felony. CA strongly defends the CROWSON “least
adjudicated elements” rule and rejects any application of
GUERRERO in the context of an out-of-state prior.
GUERRERO involved a California prior, so the language re:
foreign priors including all elements of a California prior was
not at issue. CA also notes that residential burglary, at issue
in GUERRERO, is a “special and unique” serious felony. CA
concludes the GUERRERO analysis can apply only when a
California or foreign prior is based on a statute that defines a
felony in alternative ways, at least one of which contains all
elements of a California felony. In that situation, the entire
record of the prior can be examined to determine whether the
particular crime fell within an alternative definition that contained all elements of a California felony. In the present case,
the Texas statute at issue did not have any definition of
robbery that included all elements of a California robbery. CA
also notes that other California felonies suggested by the
Attorney General, such as attempted robbery, still do not
have all elements matched by the Texas statute here, and
even if they did, the People on appeal cannot come up with a
new provision of PC 1192.7 (setting forth different types of
serious felonies) which was never charged below.
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People v. Martinez (1991) 230 Cal.App.3d 197. In the context of
a capital case special circumstance allegation, CA holds that a
prior Texas murder matches the elements of a California
murder even though Texas does not recognize the FLANNEL
concept of unreasonable self-defense. The fact that circumstances that could result in a murder conviction in TEXAS
might lead to a Flannel based manslaughter verdict in
CALIFORNIA is deemed irrelevant, since the issue is whether
the crime is punishable as murder in California, not whether it
would be punished as murder. The CA also concludes that the
Texas definition of murder as a killing committed “knowingly” or
“intentionally” matches the California murder requirements of
implied and express malice, respectively.
People v. Reynolds (1991) 232 Cal.App.3d 1528. CA holds that
for the purpose of a PC 667.7 habitual criminal finding, the
Crowson rule applies strictly, since the statute requires that a
foreign prior include all elements of a particular California
felony. Here, Colorado and Missouri robberies do not qualify
because neither stay has the California robbery element of
specific intent to steal. (CA notes that a Colorado case that read
such an element into Colorado law was later overruled by
another case.) However, for the purpose of PC 667, which
requires only that the foreign prior contain all elements of “a
serious felony,” CA notes that the list of serious felonies
includes non-statutory crimes, so a foreign prior can qualify
even if it does not meet the definition of a specific California
crime. Thus, Missouri prior for assault with intent to kill with
malice does qualify. A Missouri robbery also qualifies since the
judgment indicates defendant used a gun, so it qualifies as a
felony in which defendant used a gun. Another Missouri
robbery in which a blank pistol was used does not qualify. CA
emphasizes that the Guerrero rule, allowing a court to look at
the record of the conviction, means only that the record can be
considered in determining the actual adjudicated elements of
the foreign prior. But this does not mean a court can search a
Missouri record for evidence of an intent element when intent is
not an element of the Missouri crime. Thus, while intent was
alleged in the Missouri information and admitted as part of the
plea “as charged,” CA still finds that prior cannot be used as a
PC 667 prior serious felony.
*People v. Saunders (1991) 232 Cal.App.3d 1574. CA holds
that federal conviction for knowingly possessing mail that
was stolen, knowing it was stolen, is the equivalent of the
California felony of possession of stolen property (PC 496).
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Therefore, it supports a PC 667.5 enhancement.
People v. Johnson (1991) 233 Cal.App.3d 1541. Defendant was
enhanced 5 years per PC 667 for a prior serious felony suffered
in Nevada. The Nevada Information alleged attempted sexual
assault and described an act of forcible oral copulation with use
of a deadly weapon (a knife). A Nevada jury had found
defendant guilty as charged. CA finds no problem with the fact
that there is no California crime of attempted sexual assault; PC
667 describes conduct, not specific crimes. To determine
whether the Nevada conduct comes within PC 667, CA holds
that Guerrero controls foreign priors as well as California priors.
(CA concedes that the California Supreme Court has never
overruled Crowson, and has implied that it still governs in some
circumstances, but CA still follows Guerrero.) Looking at the
Nevada Information and judgment, CA concludes that the PC
667 conduct of forcible oral copulation was proved. Also, use of
a deadly weapon was proved; while Nevada law does not require
proof of personal use, it was proved here since the accomplice
was found not guilty on this count, so it must have been defendant who used the knife. CA also finds no problem with the
fact that Nevada does not provide the identical procedural
protections that would apply in California. All that matters is
that the conviction was valid under Nevada law, and Nevada law
complies with the requirements of federal due process.
People v. Hawkins (1991) 1 Cal.App.4th 880. CA holds that a
federal conviction for 18 USC 2114 (assault on custodian of
government property with intent to rob) contains all the
elements of a California attempted robbery and therefore
qualifies as a serious prior felony conviction per PC 667. Unlike
the federal bank robbery statute construed in Enriquez, “rob” as
used in this statute has been construed to require a specific
intent to permanently deprive the owner of his property.
People v. White (1992) 3 Cal.App.4th 1238. Evidence showed
defendant served 8 months in prison for a Kentucky prior, and
was credited with 360 days of county jail time. CA holds that
the county jail time credited against the prison term, counts
toward the required finding of more than 1 year in prison on an
out-of-state prior prison term. Defendant argues that the
evidence does not establish a continuous period of custody of at
least 1 year. CA responds that the continuous custody provision
of subd. (g) does not apply to the 1 year requirement of subd. (f).
In any event, even if there is a requirement of 1 year of
continuous custody, CA finds sufficient evidence to so conclude
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beyond a reasonable doubt, since the jury can logically assume
continuous custody from arrest through sentencing. [No
discussion of possibility of release on bail for some of the time,
or for jail time as a condition of probation, followed by release,
followed by revocation and a prison sentence. This proof BRD
sounds like speculation.]
People v. Marquez (1993) 16 Cal.App.4th 115. CA reverses trial
court finding that defendant’s prior Oregon burglary was a PC
667 serious felony. The Oregon burglary statute does not
require intent to commit theft or a felony at the time of entry.
The Oregon indictment here alleged entry with intent to commit
theft, but this is also insufficient because California theft
requires an intent to permanently deprive the owner of the
property, while Oregon theft can be committed with an intent to
temporarily deprive the owner of the property.
People v. Burgio (1993) 16 Cal.App.4th 769. Defendant was
enhanced pursuant to H&S 11370.2 for a prior federal
conviction for conspiracy to manufacture and distribute
narcotics. CA strikes the enhancement because H&S 11370.2
lists specific California durg offenses by section number and,
unlike PC 667 or PC 667.5, it does not contain language
allowing the use of comparable other state or federal priors.
Thus, CA finds no authority to use the federal prior. (But see
People v. Johnson (1995) 33 Cal.App.4th 623, 630-633, rejecting
an identical argument in the context of PC 667.6.)
People v. Guerrero (1993) 14 Cal.App.4th 401. CA upholds PC
667 enhancement based on prior federal bank robbery
conviction. Ellis, Leever, & Enriquez, re: federal bank robbery
not a California serious felony because it lacks element of intent
to permanently deprive, was abrogated by 1989 amendment to
PC 1192.7, subd. (c), to expressly include bank robbery as a
serious felony, defining it in a manner that corresponds to the
federal crime. Defendant also argues that the federal statute
has 2 paragraphs, one defining bank robbery in the terms of
amended PC 1192.7 (c), and the second defining a simple
larceny in a bank. But CA sidesteps that by applying the rule
that, since defendant had pled guilty to the prior bank robbery
charge, he had admitted all the elements of that crime,
including all elements of both paragraphs! (In fn. 4, CA cites a
considerable number of prior California cases purportedly
supporting this proposition.)
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In re Jones (1994) 27 Cal.App.4th 1032. Exhaustively reviewing
all of the relevant cases, CA concludes that Guerrero and Myers
impliedly overruled Crowson, so that even in the case of a PC
667.5 prior the trial court is permitted to go behind the least
adjudicated elements test and look to the entire record of an
out-of-state prior conviction in determining that the conduct
satisfied the elements of a California felony. Here, petitioner was
enhanced one year for 2 New Mexico prior burglaries. One was
of a jewelry store and one was of a lumber business. CA
concedes the lumber business burglary did not necessarily
involve a closed structure, but the jewelry store certainly was
enclosed. Since only one enhancement was imposed for both
burglaries, it makes no difference that one of the burglaries
does not count.
People v. Johnson (1995) 33 Cal.App.4th 623. Defendant was
enhance 10 years for 2 prior Arizona sex offense convictions,
pursuant to PC 667.6, subd. (b ). He argues that PC 667.6 does
not apply to out-of-state priors because the section expressly
refers to specified crimes by their California description and
section number, and because PC 667.6 contains no language
expressly authorizing use of foreign priors, as does PC 667.5 or
PC 667. CA points to PC 668 which contains a general provision
for use of out-of-state priors as equivalent to California priors.
Defendant argues that the express language of PC 667.6 should
be read as limiting the application of PC 668, and he also relies
on Burgio, which accepted an analogous argument in the
context of H&S 11370.2 priors. CA never distinguishes or
rejects Burgio, but simply dismisses defendant’s argument as
inconsistent with the clear Legislative intent to punish recidivist
sex offenders more harshly.
*People v. Stephens (1995) 34 Cal.App.4th 1227. Defendant
challenges use of a Colorado prior conviction for sexual
assault on a child, used here to support a 5 year PC 667
enhancement. The Colorado offense requires only that the
victim be under 15, not 14 as required by California PC 288,
subd. (a). Also, the Colorado crime requires no specific intent
to arouse passions. CA upholds use of the prior, finding proof
that the minor was under 14 in the Colorado case, based on
the fact that the same victim was the victim in the present
case, and that evidence in the present case establishes she
was only 9 at the time of the Colorado case. Although she is
identified only by the initial C, CA is certain it is the same
person because other victims in each case were J and M, also
children of defendant!! CA also finds ample proof of the
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requisite intent in defendant’s confession to the Colorado
crime, contained in the arrest report which was attached as
part of the affidavit supporting the arrest warrant. The entire
record for proof of the prior includes all items that could be
used on appeal, and an arrest warrant can be augmented
into a record on appeal. This does not make all information in
the arrest report admissible to prove the prior, but
defendant’s statements were admissions against interest,
reported by an officer as part of an official record.
*People v. Hazelton (1995) 41 Cal.App.4th 718. Reaching the
same result as Jones, but for different reasons, the CA
concludes that out-of-state priors may be used to support a
Three Strikes sentence. Although language in the statute
superficially appears to exclude such priors by implication,
CA concludes that a closer reading, in light of the evidence
intent, shows that the reference to priors as defined in
specified provisions of PC 667.5, subd. (c), and PC 1192.7,
incorporates other provisions that bring qualifying out-ofstate priors within those provisions.
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People v. Gamble (1996) 48 Cal.App.4th 576. CA orders a one
year PC 667.5 enhancement stricken because it was based on
an Ohio prior and there was no evidence the defendant served
one year or more in prison. The fact that he was sentenced to at
least 18 months and no more than 5 years is not sufficient,
since Ohio law has not been cited or discussed, so CA cannot
determine whether the minimum sentence can be shortened by
conduct credits, early parole, or other means. While the
probation report indicates he served 16 months on the Ohio
prior, that was not before the trial court at the time of the trial,
so it cannot fill the gap.
*People v. Short (1997) 52 Cal.App.4th 488. Defendant was
sentenced pursuant to the one strike provisions of PC
667.61, based on a Minnesota prior conviction for first degree
criminal sexual conduct. Elements of that crime included
sexual penetration with a child, but did not include the intent
to arouse lust element of PC 288, subd. (a). CA concludes it
would not qualify as a prior under the least-adjudicatedelements test of Crowson, but would arguably qualify under
the entire-record-of-the-proceedings test of Myers/Guerrero.
CA discusses the evolution of the 2 tests in detail, concludes
that Crowson was never actually overruled, and reluctantly
concludes that Crowson must control here because in this
context, as in Crowson, the issue turns on the meaning of a
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nearly identical statutory provision defining which out-ofstate priors can be considered, in contrast to the Guerrero
context of matching the elements of any serious felony
(whether it be from California or elsewhere). In this precise
context, CA sees no meaningful way to distinguish Crowson,
so the principles of Auto Equity compel it to follow Crowson.
People v. Castello (1998) 65 Cal.App.4th 1242. Defendant in a
Three Strikes challenged the validity of a Florida prior because,
under Florida law, adjudication had been withheld after
probation was completed. Defendant argues the lack of
adjudication means there is no conviction. CA acknowledges a
dispute in Florida law as to the impact of withholding
adjudication, but since the Three Strikes law defines
“conviction” to include foreign convictions equivalent to
California serious and violent felonies, CA summarily leaps to
the conclusion that California law must control on defining
“conviction.” [No reference to full faith and credit provisions of
the US Constitution.] Under California law, a conviction occurs
when there is a jury verdict or a plea, and that is not changed
by the subsequent sentence or judgment. [Very superficial
discussion.]
People v. Hale (1999) 70 Cal.App.4th 992. Noting the issue is
pending before the California Supreme Court, CA holds by
analogy to Wiley that the trial court correctly concluded that the
issue of whether defendant’s prior Florida convictions matched
California serious felonies was a question of law for the court,
and the only issue for the jury was whether defendant had
suffered the convictions. But CA finds trial court erred in its
instructions to the jury, which referred to the Florida offenses of
which he had been convicted. Whether he had been convicted
was the very issue for the jury to decide. CA finds no waiver, as
defendant did object to the instruction (albeit, on the ground
that the jury should decide whether the Florida crimes matched
a California serious felony). In any event, substantial rights
were affected, so no objection was required. Since this removed
the entire prior conviction allegation from the jury, the error is
structural and is reversible as a miscarriage of justice even
though there is no California or federal constitutional right to a
jury trial on the issue.
*People v. Hale (1999) 70 Cal.App.4th 992. Noting the issue is
pending before the California Supreme Court, CA holds by
analogy to Wiley that the trial court correctly concluded that
the issue of whether defendant’s prior Florida convictions
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matched California serious felonies was a question of law for
the court, and the only issue for the jury was whether
defendant had suffered the convictions. But CA finds trial
court erred in its instructions to the jury, which referred to
the Florida offenses of which he had been convicted. Whether
he had been convicted was the very issue for the jury to
decide. CA finds no waiver, as defendant did object to the
instruction (albeit, on the ground that the jury should decide
whether the Florida crimes matched a California serious
felony). In any event, substantial rights were affected, so no
objection was required. Since this removed the entire prior
conviction allegation from the jury, the error is structural and
is reversible as a miscarriage of justice even though there is
no California or federal constitutional right to a jury trial on
the issue.
People v. Riel (2000) 22 Cal.4th 1153, 1203-1206. Defendant
was enhanced per PC 667.5 for 2 prior state of Washington
burglaries. Defendant argues that burglaries in Washington do
not require intent to commit other crime at time of entry, since
they also include entries where intent was formed while
remaining inside. Also, the intent can be to commit any crime,
not just theft or any felony. To get around this at trial, DA
introduced evidence of the nature of defendant’s 2 burglaries,
going behind the least adjudicated elements, as precluded in
Crowson. But SC agrees with the Jones analysis that concluded
Crowson had been impliedly overruled by Guerrero and Myers,
so it now is okay to rely on the actual facts of the prior even for
PC 667.5. Here, the 2 priors both involved breaking into liquor
stores and taking liquor. SC concedes the first one could have
involved formation of intent after entry, but the 2 burglaries
only constituted 1 prior prison term, so only one must meet the
elements-of-California-burglary test. The second burglary
occurred after the store was closed, a time when one does not
normally enter a store with innocent intent. Also, the previous
similar burglary supports the conclusion defendant did not
repeatedly enter liquor stores and only decide to steal after the
entry.
*People v. Avery (2000) 83 Cal.App.4th 997. CA concludes
that a Texas prior burglary does not match the elements of a
California burglary. While Texas required entry of an
inhabited dwelling with intent to commit theft, the Texas
definition of theft is broader, including temporary
deprivations of possession if a major portion of the enjoyment
or value is lost to the owner. CA sees this the same as the
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Oregon burglary statute at issue in Marquez. CA rejects dicta
in Davis as inapplicable, though explanation is less than
clear.
People v. Zangari (2001) 89 Cal.App.4th 1436. CA holds that
Oregon first degree burglary prior (entry with intent to commit
theft) matched the elements of a California first degree burglary
here. CA concedes that California theft requires an intent to
permanently deprive, while the Oregon law requires that or the
intent to acquire the property, or deprive the owner of the
property, for such an extended period or under such
circumstances that the owner loses or the perpetrator acquires
the major portion of the value. CA concedes Marquez held this
was not equivalent to a California theft, but CA believes that
was brought into question by the California Supreme Court in
Davis. Reviewing a number of cases and principles, CA
concludes common law and California law is broad enough to
include within permanent deprivation that which is specified in
the Oregon statute, and that Marquez was wrongly decided. CA
also notes that Oregon law does not require asportation, and
can be satisfied by constructive acquisition. But in this
particular case, the judgment Oregon includes a restitution
order, which was to be reduced if additional property was
recovered. CA finds that sufficient to infer that personal
property was, in fact, carried away in the Oregon crime, so the
asportation element of the California crime was satisfied. NOTE
THAT REVIEW HAD BEEN GRANTED, BUT SC LATER
ORDERED THIS OPINION REPUBLISHED AT SAME CITATION.
People v. Trevino (2001) 26 Cal.4th 237. SC upholds use of a
prior Texas murder conviction to support a prior murder special
circumstance, in an LWOP case. SC concedes the defendant
was 15 at the time of the Texas murder in 1978, and at that
time a person aged 15 could not have been tried as an adult in
California. Construing language in PC 190.2 re: out of state
conviction may be used if the offense would be punishable as 1st
or 2nd degree murder if committed in California, SC finds the
legislature (and the voters in a subsequent initiative) intended
to focus on the offense, and not the offender. Thus, since the
conduct satisfying the elements of the TEXAS crime would also
satisfy the elements of the California crime, PC 190.2 is
satisfied regardless of whether the individual offender could
have been convicted of murder in California at that time. Good
GEORGE DISSENT shows why it would be at least as
reasonable to reach the opposite conclusion.
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*People v. Morgan (2001) 91 Cal.App.4th 1324. Defendant pled
per plea bargain and admitted two 25 year old prior Arkansas
kidnap convictions, making this a 25-life 3rd strike. The
record made it clear that the defense attorney had not yet
been able to get the paperwork on the priors to assess their
validity, and still had not done that when defendant was
sentenced (although defendant adamantly refused any
further continuance to allow attorney to keep trying, even
though the judge stated he could not consider striking the
priors without more detail about them). CA notes that the
Arkansas statute specified in the pleadings does not match
the elements of a California kidnap [no asportation
requirement], and did not even exist at the time of
defendant’s conviction. The record contains almost no info
about the priors, so the least adjudicated elements test would
apply. [Since it was not part of the record below, CA refuses
to consider attachments to AOB which indicate there was
asportation in defendant’s prior crime.] The law changed
around the time of the convictions, so it is not even clear
which version applied when the crime occurred. CA
concludes trial counsel failed in his responsibility to make
inquiries and investigation about the priors before advising
his client to plead guilty. CA finds a reasonable probability
[less than more likely than not; enough to undermine
confidence], of a more favorable outcome. CA vacates the plea
bargain and remands.
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People v. Mumm (2002) 98 Cal.App.4th 812. Defendant pled
guilty pursuant to a plea bargain and admitted suffering 2 prior
convictions, leaving it to the court to determine whether one of
them, an Arizona robbery, matched the elements of a California
robbery. California requires an intent to permanently deprive.
Arizona requires that or one of 3 alternatives: intent to withhold
so long that a substantial portion of the value is lost; intent to
restore only for a reward or other compensation; or, intent to
transfer or dispose so the property is unlikely to be recovered.
CA concludes California cases now consider each of these
alternatives to be equivalent to an intent to permanently
deprive, so the Arizona prior robbery qualifies as a prior strike
under PC 667.
People v. Martinez (2003) 31 Cal.4th 673. Death penalty
defendant challenged prior Texas murder special circumstance
in writ, alleging it did not meet the elements of California PC
187, and lost in California. After trial, he raises the same issue
on appeal. SC applies law of the case, seeing no manifest
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misapplication of law. But SC explores merits to be sure there
was no manifest misapplication. Fact that Texas does not allow
unreasonable self-defense or voluntary intoxication to reduce
their murder to manslaughter makes no difference, as those are
mitigating factors, rather than the absence of them being
elements. Issue is whether facts here could be punishable as
murder in Texas, not whether they necessarily would be. ALSO,
while Texas law is ambiguous re: whether Texas murder could
be based entirely on intent to commit the act causing death, as
opposed to intent to kill, that makes no difference here, as
defendant pled to unlawfully, intentionally, and knowingly
causing the death of his victim. This admitted a conscious
objective or desire to shoot or kill, which meets or exceeds the
California requirement of malice. KENNARD DISSENT would
find absence of imperfect self-defense an element incorporated
into the statutory definition of malice, which requires an intent
to kill unlawfully; killing with good faith belief in need for selfdefense is not intent to kill unlawfully.
People v. Whitney (2005) 129 Cal.App.4th 1287. Defendant
challenges an SVP extension, contending his prior Texas sex
offense did not qualify as a prior sexually violent offense within
the meaning of the SVP act. The Texas prior was for improper
sexual conduct with a child under 17. The comparable
California crime, PC 288(a), applies only to children under 14.
CA notes language in the SVP Act re: convictions in other
jurisdictions apply if they contain all elements of a qualifying
California offense. CA looks to the mental health evaluations in
the present record which note that the victims in the Texas
offense were 9 years old. CA sees no problem with going beyond
the bare elements of the Texas statute, by analogy to Otto,
which allowed use of hearsay to establish the details of the
crime to which the defendant had pled guilty. While Otto does
not address foreign convictions, CA sees no reason for a
different result. CA points to other circumstances where the
trier of fact can look beyond the least adjudicated elements of a
prior. Since mental health evaluations are expressly admissible
in SVP cases to establish conduct, CA sees them as appropriate
parts of the record here. Again, by analogy to Otto, CA sees no
hearsay problem. CA also sees no Crawford problem, since
defendant admitted the Texas conduct to the evaluators, and
the evaluators were present at the SVP hearing and were crossexamined.
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g.

Whether The Prior Incarceration Constituted A
Prison Term

People v. Lara (1979) 95 Cal.App.3d 247. CA holds that a prior
felony conviction which resulted in a CRC commitment is not a
prior prison term under PC 667.5.
In re Hawkins (1980) 103 Cal.App.3d 621. CA holds that in
determining whether prior is “washed out” as over five years
old, time during which defendant was placed in a CDCNarcotics Treatment and Control Unit during parole but without
actual revocation of parole, does not count as “prison custody.”
Key factor is that confinement was for treatment, not for
punishment.
People v. Martinez (1980) 106 Cal.App.3d 524. Reaffirming Lara
in face of equal protection argument by AG, CA concludes that
prior felony conviction which resulted in CRC commitment is
not a prior prison term within PC 667.5. Crucial factor is that
the commitment was for treatment, not punishment.
People v. Redman (1981) 125 Cal.App.3d 317. Noting that CYA
commitments are for rehabilitation and treatment, not for
punishment, CA holds that a prior CYA commitment for a felony
offense does not constitute a prior prison term within the
meaning of Penal Code section 667.5.
In re Acker (1984) 158 Cal.App.3d 888. Defendant was sent to
prison for a 1978 burglary. Within 120 days, Corrections
recommended a recall, but the judge declined. After 120 days
had passed, the judge did order a recall, vacated the prison
term, and placed defendant on probation. Later, defendant was
convicted of a new offense and was enhanced per PC 667.5 for
the 1978 burglary. On appeal, defense counsel failed to argue
that the prior was not a prior prison term. Defendant now seeks
habeas relief. The CA holds that habeas is proper because
defendant seeks review of an invalid sentence and also because
defendant was denied the effective assistance of appellate counsel in his appeal. As to the jurisdiction of the trial court to order
a recall after 120 days had passed, the CA notes that in this
case there was a recommendation for recall by Corrections, so
the 120 day rule does not apply unless it was improper for the
trial court to reconsider after the earlier denial. As to that
question, the People could have appealed at the time but did
not, so they may not collaterally attack that judgment. Reaching
the merits, the CA holds that once recalled, the prior was no
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longer a prison term and was never completed, as required by
PC 667.5(g).
People v. Childress (1987) 189 Cal.App.3d 1220. Defendant was
enhanced per PC 667.5 for prior, but claims he served no prison
time for it. Defendant had originally been placed on probation,
then violated it and was sent to prison. At that time, his PC
2900.5 credits satisfied the prison term, so he never was
delivered to CDC, per PC 1170(a)(2). CA notes that section
expressly states that under such circumstances, the sentence is
deemed a prior prison term. CA finds no unfairness in applying
that section.
People v. White (1987) 196 Cal.App.3d 967. Defendant argues
evidence was insufficient to support two 1 year PC 667.5
enhancements because records failed to show defendant served
more than 1 year in prison for his out-of-state convictions. CA
1st notes the issue might be deemed waived for failure to
present it on 2 prior appeals or ever in the trial court. But CA
concludes if the evidence was insufficient it would have been
POPE error to fail to contest it, so the merits should be reached.
On the merits, CA points to rationality and to language in PC
667.5(h), to support conclusion that presentence credits are
added to actual prison time to determine if defendant was in
prison for more than 1 year. Defendant has not shown that his
presentence time was too little to put him over the line, so he
loses.
*People v. Heard (1991) 226 Cal.App.3d 906. Defendant was
convicted of a felony and committed to CRC per W&I 3051 at
a time when no sentence was pronounced when there was a
CRC commitment. Following amendments in 1980, defendant
petitioned for a return to court and imposition of a DSL
sentence. He was sentenced to 5 years, 4 months, and was
released forthwith because the sentence was deemed served
since his CRC time exceeded the sentence. In the present
case, the conviction that led to the CRC commitment was
charged as a prior prison term per PC 667.5. CA holds this
did constitute a prior prison term. CA distinguishes
MARTINEZ and LARA, which held that CRC commitments
were not prior prison terms, because those cases did not
involve a sentence that was imposed and deemed served by
CRC time.
People v. Harris (1990) 226 Cal.App.3d 492. Defendant was
convicted of grand theft in 1979 & placed on probation. In
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1980, he was convicted of robbery, and probation was revoked
in the 1979 grand theft based solely on the robbery conviction,
not on proof of the facts of the robbery. In the present case, the
grand theft and the robbery were charged as prior prison terms.
The trial court ruled the robbery conviction constitutionally
invalid because Defendant was not represented by counsel and
had not waived counsel. CA holds it was improper to use the
prior grand theft as the basis of a PC 667.5 enhancement, since
defendant never would have served a prison term on the grand
theft had it not been for the invalid robbery conviction, which
was used as the sole basis of revocation of probation.
People v. Seals (1993) 14 Cal.App.4th 1379. Defendant was
enhanced for a prior prison per PC 667.5 based on a prior
felony conviction for which he was directly committed to CYA.
CA holds per Redman that a direct CYA commitment does not
qualify as a prior prison term. CA acknowledges a 1983
amendment specifying that when one is subject to the control of
the Department of Corrections and is incarcerated at a CYA
facility, that incarceration constitutes a prior prison term.
However, CA concludes that applies only when a defendant is
committed to prison but ordered housed at CYA per W&I
1731.5, subd. (c), and not to a direct CYA commitment per W&I
1731.5, subd. (a).
People v. Valdez (1994) 24 Cal.App.4th 238. Distinguishing
cases re: direct CRC commitment per W&I 3051, CA holds that
when a prior conviction resulted in a prison commitment, and
the Department of Corrections thereafter transferred the inmate
to CRC per W&I 5003 and 5080, the prior incarceration
constitutes a prior prison term and supports a PC 667.5
enhancement. The trial court’s decision that the defendant
should be punished by imprisonment controls, not the
subsequent decision of the Department of Corrections.
People v. Williams (2000) 79 Cal.App.4th 1157. Defendant was
enhanced 1 year per PC 667.5 for a prior committed when he
was 18. The trial court imposed a 3 year term, stayed it,
recommended CYA housing per W&I 1731.5, remanded
defendant to the sheriff pending acceptance by CYA, and was
eventually accepted by CYA and transferred there, where he
remained until parole. CA notes that at the time defendant was
sentenced, W&I 1731.5 (a) allowed a direct CYA commitment for
persons under 21 when the crime was committed, and W&I
1731.5 (c) allowed Corrections to transfer such persons to CYA
and allowed courts to order housing at CYA. Per Seals, a direct
267

commitment to CYA under subd. (a) would not result in a prior
prison term. But here, the court imposed a prison term and
then ordered an immediate housing transfer per subd. (c). CA
concludes that does make it qualify as a prior prison term.
People v. Percelle (2005) 126 Cal.App.4th 164. An information
alleged 5 prior prison terms per PC 667.5. One was for a
robbery conviction. The abstract used to prove that prior
showed that defendant was sentenced on a burglary and the
sentence for the robbery was stayed per PC 654. The burglary
was not among the charged priors in the present case. CA
concludes this means that no sentence was served for the
robbery, so the “prior separate prison term served” element of
PC 667.5 was not met. CA declines to uphold the enhancement
based on the burglary count that was not charged as a prior.
CA strikes the enhancement, with no discussion of whether it
would be proper to remand for amendment of the information
and retrial on the prior.
h.

Whether The Prior Is A One-Year Prior Or A
Violent Three-Year Prior

People v. Davis (1980) 103 Cal.App.3d 270. Defendant was
convicted of 211 with 12022.5 and enhanced 3 years for a prior
211 with 12022.5. CA holds that Harvey (25 Cal.3d 754)
governs PC 667.5 as well as PC 1170.1, so that 211 with
12022.5 is not a violent felony. Therefore, defendant should
have only a one-year enhancement. (But see FLOWERS and
CROWSON, infra.)
People v. Flowers (1982) 132 Cal.App.3d 584. Defendant was
convicted of robbery with great bodily injury and enhanced
three years for a prior robbery with great bodily injury. Since
the offense occurred before the effective date of the HARVEY
override bill, defendant argues, per DAVIS, that this is a oneyear non-violent prior. CA holds that HERNANDEZ (30 Cal.3d
462) impliedly overruled DAVIS, so the three year enhancement
was correct. (For same holding, see also In re Hall (1982) 132
Cal.App.3d 525.
People v. Alvarado (1982) 133 Cal.App.3d 1003. Defendant was
given a 3 year enhancement for a violent prior PC 211. The prior
was suffered in 1965, before there was any provision for
pleading and proving use of a firearm, so the trial court
reviewed the facts of the prior to determine that a firearm was
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used. The CA remands with directions to limit the inquiry to
whether use of a firearm was charged and proved.
People v. Ibarra (1982) 134 Cal.App.3d 413. Defendant admitted
a prior attempted murder, alleged as a three year violent prior,
and went to trial on the present substantive offense. CA
concludes that attempts are not included in the violent felonies
and that even in the case of an admitted prior, there is no legal
basis for imposing an additional term not legally applicable.
People v. Castellano (1983) 140 Cal.App.3d 608. The same CA
that held in DAVIS (by analogy to HARVEY) that robbery with
use of a firearm was not a three year violent felony within the
meaning of PC 667.5 now holds that the subsequent
amendment to PC 1170.1 (the HARVEY override bill) clears up
the ambiguity that resulted in HARVEY and DAVIS. Thus, when
the present offense is robbery with use of a firearm, prior prison
terms for robbery with use of a firearm get a 3 year
enhancement, not just a 1 year enhancement. (The robbery in
the present case was committed after the HARVEY override bill
became effective.)
People v. Wolcott (1983) 34 Cal.3d 92. In a case where the
offense was committed before the HARVEY override bill went
into effect, defendant was enhanced 3 years for a robbery with
use of a firearm prior. Rejecting DAVIS, the Court holds per
HERNANDEZ that HARVEY should not be extended to such a
situation, so the enhancement was correct.
People v. Hetherington (1984) 154 Cal.App.3d 1132. Defendant
was convicted of several counts of PC 288, subd. (a). His total
term for subordinate terms exceeded the five year limit of PC
1170.1 (a). The CA found no error since PC 288 is listed in PC
667.5(c) as a violent felony, bringing it within the exception to
the 5 year limit on CS terms. The CA rejected several arguments
which claimed that a PC 288 (a) offense is not really a violent
offense, or that amendments to PC 288 indicate a legislative
intent to distinguish violent and non-violent PC 288 offenses.
People v. Stephenson (1984) 160 Cal.App.3d 7. Following the
reasoning of HETHERINGTON, the CA holds that all PC 288
child molesting offenses are violent felonies within the meaning
of PC 667.5, subd. (c), regardless of whether there was any
physical injury or violence in the particular offense. Thus, it
makes no difference whether the conviction is for PC 288, subd.
(a) or subd, (b). In view of that, the CA holds that the “double
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the base term” limit did not apply to the present PC 288, subd.
(a) case.
People v. Almeda (1988) 197 Cal.App.3d 1200. Defendant was
convicted of PC 459, PC 211, PC 664/187, PC 496, and another
PC 211. In connection with the 1st 3 counts, jury found GBI per
PC 12022.7 and personal use of a deadly weapon per PC
12022(b). On the 1st PC 211 count, the trial court struck the
GBI enhancement, but imposed the PC 12022(b) enhancement.
Since the PC 211 was a CS term, only 1/3 of the PC 211 and PC
12022(b)
terms
were
imposed.
PC
1170.1
permits
enhancements on subordinate terms only in limited
circumstances, including GBI, and defendant argues that since
the GBI was stricken, that exception to the rule of no
enhancements on CS terms should not apply. CA disagrees. The
terms of the exception were met in that GBI was pled and
proved. The fact that it was stricken does not change that, so
defendant can be enhanced on the subordinate term, which
remains a violent PC 667.5(c) felony.
People v. Mena (1988) 206 Cal.App.3d 420. Defendant was given
a number of CS terms and complains that the 5 year limit on
CS terms was violated by several terms for counts of sodomy or
oral copulaation with age difference. People argue these are PC
667.5(c) serious felonies (and therefore exempt from the 5 year
limit) because they constitute lewd acts on child under 14 as
defined in PC 288. CA holds that language is not descriptive of
a variety of acts, but is the name of a crime - that set forth in
PC 288. CA shows that the People’s contention leads to
ambiguities and absurdities, all of which are avoided by
defendant’s reasonable and plausible interpretation. CA orders
excess terms stayed.
People v. Sutton (1990) 220 Cal.App.3d 1325. CA continues to
follow earlier cases that hold that non-violent lewd acts on
persons under 14 (PC 288(a)), are violent felonies listed in PC
667.5 and therefore exempt from 5 year limit on CS terms.
Defendant argues that rule is untenable in light of Mena, which
reached a different result for the crimes of sodomy or oral
copulation with age difference. CA concludes the Mena result is
based on the clear statutory language, and that there is nothing
irrational about the Legislature deciding to punish more harshly
for a PC 288(a), while not making similar provisions for other
comparable crimes.
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People v. Henson (1997) 57 Cal.App.4th 1380. Defendant was
sentenced to 25 years to life pursuant to the Three Strikes Law
for a crime that was not among those listed in PC 667.5 as
violent felonies. Nonetheless, his conduct credits were limited to
15% per PC 2933.1 (which incorporates the PC 667.5 list) on
the theory that his present crime became a PC 667,5 violent
felony under subd. (c)(7) - any crime punishable by life in
prison. CA holds the 15% limit does not apply here, construing
PC 667.5(c)(7) to apply only when the current felony itself
carries a life term, not when it becomes a life term crime only
because of the Three Strikes Law. CA notes there are many
aspects of the Three Strikes Law that differentiate those cases
with current violent felony convictions from those without any.
This precludes the interpretation of subd. (c)(7) that would
make every current third strike offense a violent felony.
People v. Hawkins (2003) 108 Cal.App.4th 527. Defendant was
convicted of PC 243 (d). The trial court applied the 15% conduct
credit limit of PC 667.5 (c)(8), since the serious bodily injury the
jury found true was equivalent to a finding of GBI within the
meaning of PC 12022.7 and PC 667.5 (c)(8). CA disagrees. PC
12022.7 at the time of the offense was expressly inapplicable to
crimes where GBI was an element of the crime, unless the crime
involved domestic violence. No domestic violence was involved
here. Thus, this PC 243 cannot constitute a serious felony even
if there had been PC 12022.7 GBI. CA also rejects Jose H.,
which allowed a PC 12022.7 finding even when inapplicable,
simply to make the crime a strike in the future; CA sees PC
12022.7 as completely inapplicable here, and it should not be
used for any purpose other than an enhancement in cases
where it is applicable. Thus, the 15% credit limit cannot apply
here.
People v. Garcia (2004) 121 Cal.App.4th 271. Per PC 2933.2 (c),
conduct credits are limited to 15% when convicted of a felony
listed in PC 667.5 (c). One such felony is 1st degree 459 where it
is charged and proved that another person other than an
accomplice was present in the residence during the commission
of the crime. CA holds that latter factual finding can be made by
the judge, not the jury. Apprendi is inapplicable because this
does not increase the maximum sentence; instead, the
provisions provide for a sentence reduction under certain
circumstances. Lessening the discount does not increase the
punishment. CA also finds no state law or statutory right to a
jury finding. The “charged and proved” language differs from
statutes that say “All enhancements shall be alleged in the
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accusatory pleading…” Per Kelii, such determinations may be
made by the judge for purposes of the Three Strikes Law, and
CA sees no reason for a different result here. CA also finds
sufficient evidence here that the men inside did not depart the
residence until they heard the sound of the back door being
pried off its hinges; insertion of the tool into the door jamb
constituted entry, so the men were still present during
commission of the crime.
i.

Five- and Ten-Year Washout Periods

People v. Williamson (1979) 90 Cal.App.3d 164. CA holds that
verdict at a court trial which finds priors true is adequate and
needn’t include recitation of specific findings that there had not
been a five or ten year washout period.
In re Hawkins (1980) 103 Cal.App.3d 621. CA holds that in
determining whether prior is “washed out” as over five years
old, time during which defendant was placed in a CDCNarcotics Treatment and Control Unit during parole but without
actual revocation of parole, does not count as “prison custody.”
Key factor is that confinement was for treatment, not for
punishment.
In re Panos (1981) 125 Cal.App.3d 1038. In the context of a writ
challenging a DSL term set retroactively pursuant to Penal Code
section 1170.2(a), the issue was whether or not defendant had
been prison-free for five years after a prior prison term that was
used for a one year enhancement under Penal Code section
667.5. During more than five years after the prior prison term,
defendant’s only imprisonment was a return to prison after a
suspension of parole, PENDING a revocation hearing. At the
hearing, the violation was admitted, the Board decided it was
not serious enough to warrant revocation, and defendant was
then released, having spent four and one-half months in
temporary custody. CA holds that, since there was no
revocation, this incarceration did not block to Penal Code
section 667.5 “wash-out” period, so it was improper to use the
old prior for an enhancement.
People v. Jackson (1983) 143 Cal.App.3d 627. Defendant was
convicted of robbery in 1963 and sentenced to prison. He was
released on parole in 1965 and was in and out on several parole
violations until convicted of a new felony in 1971. He was
convicted of other felonies in 1975, 1976, 1977, and 1978. CA
holds it was proper to enhance the latest case per PC 667.5 for
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the 1963 prison term. Due to the returns for parole violation,
there was no 5 year period free of prison custody and free of
acts resulting in felony convictions.
*People v. Von Atkinson (1983) 146 Cal.App.3d 641.
Defendant was convicted of a violent felony (within PC
667.5(c)), with a three year enhancement for a prior violent
felony. The prior was in 1965 and would have been washed
out but for an out of state conviction in 1974 for a 1972 act
that would have been a felony in CALIFORNIA, but was a
misdemeanor in the other state. No valid prison term was
served for the 1974 offense. The CA strikes the enhancement.
Analyzing PC 667.5 (f) and PC 668, CA concludes the former
controls here. In order to break the washout period, the one
year in prison requirement must be met in the case of an outof-state conviction.

ORDERED
UNPUBLISH
ED

People v. Maki (1984) 161 Cal.App.3d. 697. Interpreting PROP
8, CA finds the proposition and statutes enacted thereunder
deal with prior felony convictions rather than prior prison
terms. Hence the wash-out periods continue to apply PC 667.5
priors which were not affected by PC 667 enacted by PROP 8.
People v. Epperson (1985) 168 Cal.App.3d 856. Defendant was
charged with prior prison terms with all necessary language re:
completed prison term and not free of prison custody for the
requisite 5 year washout period. This was read to defendant and
then he was asked if he admitted the convictions. He did. (Not
part of a plea bargain.) CA holds that this was an admission of
the convictions only, not of the fact that he had not been free of
prison custody for the requisite washout period. (Reasoning not
explained.) AG conceded that defendant had, in fact, been free
of prison custody for the requisite period (in a pre-PROP 8 case),
so CA orders the enhancements stricken.
People v. Young (1987) 192 Cal.App.3d 812. Defendant was in
prison on case A, paroled for a while, back in on case B, out
again, and then in on the present offense with case A as a PC
667.5 prior prison term. Defendant claims it washed out as he
had been out for 5 years in the aggregate after the term for case
A. CA easily rejects defendant’s interpretation, finding obvious
legislative intent that the 5 year washout period must be a
single continuous period. CA finds this so clear that there is no
ambiguity to resolve. CA also finds no unfairness in not
subjecting inmates who stay in custody to PC 667.5 for priors
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while adding them on for inmates who have been out, since the
former are subject to other sentencing disadvantages.
*People v. Williams (1987) 195 Cal.App.3d 50. CA holds that
an out-of-state prior that does not meet the CROWSON test of
matching a California felony cannot be used to preclude
defendant from the benefit of a 5 year washout period.
Although PC 667.5 does not expressly state that, it does not
preclude it and it should be assumed prior felony was used
the same way for this meaning as for other meanings in the
same statute. CA notes that a contrary interpretation would
raise serious equal protection problems.

ORDERED
UNPUBLISH
ED

People v. Harris (1987) 195 Cal.App.3d 717. Defendant was
sentenced to prison after 4th probation violation. On 1st 3 he
had been reinstated and given more county time. On 2 of those
3, when he was reinstated and given county time, he waived
credit for time served awaiting revocation hearing per
JOHNSON, in order to get local time again. At time of current
revocation, defendant made it clear he had not understood the
prior waivers also meant losing those credits in case of eventual
prison commitment, which he wouldn’t have agreed to. CA
reviews RTs of prior revocation proceedings and finds defendant
was never adequately advised of this potential consequence, so
no knowing waiver was ever made and defendant now gets the
credits. No mootness despite defendant’s release since parole
term can be shortened, and a change in the time CDC loses
control can effect future PC 667.5 washout periods. (No
discussion of why washout does not depend on release date,
rather then end of parole time.) CA finds no abuse in not giving
defendant the option of further local time per BAILEY, as that
case puts discretion in the court, not defendant.
People v. Shoals (1991) 8 Cal.App.4th 475. CA finds inadequate
evidence of defendant’s failure to remain free of prison custody
for five years following an alleged prior prison term. Sifting
through a variety of documents before the trial court, CA finds
evidence that defendant was in prison until October, 1984, and
that the present offense occurred in September 1990. There was
evidence of arrests in 1987, but no disposition was shown.
There was also a CRC commitment in 1987, but that does not
constitute a prison term.
People v. Nobleton (1995) 38 Cal.App.4th 76. Finding PV 667.5,
subd. (d) clear and unambiguous, CA concludes defendant did
satisfy the 5 year washout period here, since the 5 years
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commenced when he was released from prison. CA summarily
rejects the AG contention that the washout period did not begin
until defendant was discharged from parole.
People v. Fielder (2004) 114 Cal.App.4th 1221. Five priors were
alleged per PC 667.5 and 3 were found true. Defendant first
argues that the 5 years washout period per PC 667.5(b)
precludes use of a prior unless the DA proves both prison
custody and commission of a new felony within the applicable 5
year period. CA rejects that per clear statutory language, which
allows use of the prior if either of those circumstances are
present. CA rejects Shoals as based on a misreading of the
statute. Thus, while a CRC commitment may not result in
prison time, the conviction it was based on is still a conviction
that can disrupt a washout period. But CA goes on to find
insufficient evidence to show that the washout period did not
occur here, as DA never proved the date of the conviction that
resulted in the CRC commitment, and circumstances indicate
that date may or may not have been 5 years or more before the
next prison custody. CA remands for further proceedings, since
double jeopardy does not applies to insufficiently proved priors.
CA notes due process and vindictiveness concerns that could
arrive if DA tried to also revive the 2 priors that were charged
but not found true the first time, but CA does not resolve
whether they can be revived.
j.

Reimprisonment on a revocation of
simultaneous with a new commitment.

parole

People v. James (1980) 102 Cal.App.3d 728. CA reverses one of
three prior prison term enhancements, because defendant had
originally gone to prison on two of the alleged priors at the same
time. Fact that defendant was paroled on both and later revoked
and reimprisoned on only one does not make the two separate
from one another.
People v. Boney (1982) 136 Cal.App.3d 744. Distinguishing
federal parole and California parole, CA holds that a new
California term can be CS to reimprisonment after revocation of
federal parole.
People v. Alvarado (1982) 133 Cal.App.3d 1003. Defendant was
sentenced soon after COLE was decided and the trial court
stayed the one year enhancement for a prior that came under
COLE. The CA declines the Attorney General’s invitation to
correct this “error” in light of the many cases disputing COLE,
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because this was not an unauthorized sentence. Since COLE
was good law when the sentence was imposed, the stay was
lawful and double jeopardy principles forbid any increase
despite the subsequent criticism of COLE.
In re Kelly (1983) 33 Cal.3d 267. Thoroughly repudiating
COLE, the Supreme Court holds that when a person released
on parole is committed to prison on a new offense,
simultaneously with reimprisonment on revocation of parole for
the earlier offense, the earlier offense is nonetheless complete
and can support an enhancement per P.C. 667.5 as a
completed and separate prior prison term.
k.

P.C. 667 (Proposition 8 Violent Felony Priors.)
(Also includes related PC 1192.7 Serious Felonies)

(Note-Many of the cases dealing with PROP 8 priors are
applicable to non-PROP 8 prior cases(i.e., those involving
appeals after “admissions”); hence this section should be read
in addition to the more general sections in the priors area. You
should also check III-J where all cases-PROP 8 and otherwisedealing with staying and striking are located.)
1)

General

People v. Villasenor (1984) 152 Cal.App.3d 30. With very little
analysis, CA upholds the validity of PC 667, rejecting the
argument that it results in cruel and unusual punishment
because it fails to recognize significant gradations of culpability
and does not take into consideration mitigating factors. CA rejects an attempted analogy to the FOSS-GRANT line of cases
(re:harsh mandatory minimum terms for recidivists being cruel
and unusual). The basic conclusion is that PROP 8 priors are
all serious (and mostly violent) felonies, so there can be no
mitigating factors about them.
People v. West (1984) 154 Cal.App.3d 100. The CA holds that
defendant was improperly enhanced for 2 priors pursuant to PC
667, because the priors occurred in juvenile court. Though
PROP 8 provides that prior juvenile convictions can be used to
enhance, juvenile court adjudications are not convictions (per
W&I 203). So PROP 8 must have meant convictions of juveniles
found unfit for juvenile court and convicted in Superior Court.
The CA also analyzes the legislative analyst’s comments on
PROP 8 in the voter pamphlet and finds no clear indication of
an intent to repeal W&I 203. The CA notes it does not question
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the power of the People to require enhancements for juvenile
adjudications, but the CA concludes that is not what the People
meant to do in PROP 8. The CA also notes that the
constitutional amendments is merely an enabling act, and the
statutes define which priors can be used.
People v. Jacobs (1984) 157 Cal.App.3d 797. Defendant claims
that the 5 year enhancement for priors per PC 667 violates the
guaranty of equal protection of the law. The CA rejects the
rational basis test of HERNANDEZ, noting the court that
decided HERNANDEZ disapproved of its own rationale in
WILLIAMS, and that OLIVAS seems to compel a strict scrutiny
test in the case of sentencing distinctions. But, the CA never
returns to that point because it decides that defendant has not
met the test of being similarly situated to other felons.
Recidivists are not similarly situated to first offenders, and
persons convicted of the serious offenses covered by PC 667 are
not similarly situated to those convicted of other felonies.
Defendant was treated the same as any other recidivist serious
offender.
People v. Weaver (1984) 161 Cal.App.3d 119. CA holds that
application of PROP 8 to priors that occurred before its effective
date does not constitute an ex post facto problem, and that the
result here does not constiutute cruel and unusual
punishment.
People v. Jackson (1985) 37 Cal.3d 826. In fn 12, SC notes
that 667 priors must be pled and proved as such even tho not
expressly so required. SC also holds that there is an implied
exception to the double the base term limit for 667 offenses, in
order to give effect to obvious Prop 8 voter intent.
People v. Hopkins (1985) 167 Cal.App.3d 110. Defendant was
enhanced 5 years per PC 667 for a serious felony conviction and
1 year per PC 667.5 for the prior prison term resulting from the
same prior conviction. Per PC 654, the prohibition of the dual
use of facts, FLORES, and CARTER, CA concludes defendant
cannot be punished twice for the same prior even tho 1 is based
on conviction and the other on prison term.
People v. Traina (1985) 168 Cal.App.3d 305. Defendant received
a middle term for robbery and a five-year prior robbery serious
felony. CA holds although prior could be punishable under
either PC 667 or 667.5, defendant is not entitled to benefit of
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the less severe statute. OPINION AFTER RETRANSFER BY
SUPREME COURT
People v. Wallace (1985) 169 Cal.App.3d 406. CA acknowledges
that the overlap between PC 667 priors and PC 667.5 priors
means some defendants will be dealt with more harshly
depending on the discretion exercised by the DA. CA finds no
equal protection problem here, noting this is a basic matter of
separation of powers and is no different from the discretion to
charge or not charge at all. CA notes that since the decision is
made before charges are filed, it does not condition the exercise
of judicial power in any way.
People v. Jacob (1985) 174 Cal.App.3d 1166. Defendant was
enhanced 5 years per PC 667 for a prior for which he had been
committed to CYA, and which had been expunged per W&I
1179 after his honorable discharge from CYA. (CA notes at 1
point defendant was 19 at the time of the prior, but at another
point says he was an unfit juvie who was convicted in adult
court.) CA concludes the enhancement was proper. Though
defendant was relieved from all disabilities for the prior, he was
not thereby relieved from proper punishment for the new crime.
The W&I 1179 dismissal did not eradicate the prior. Expungement is for the purpose of encouraging good behavior, so
the legislative intent would not be served by rewarding the reoffender. CA also analogizes to federal cases allowing
consideration of expunged priors at immigration hearings.
People v. Jameson (1986) 177 Cal.App.3d 658. Defendant was
convicted of 2 counts of arson of property with 2 PC 667 priors.
He was sentenced to 16 months on each count, CC, plus ten
years for the 2 priors. He contends all other serious felonies
within meaning of PC 667 are dangerous to life, and that it is
inappropriate to include arson of property. CA applies the
analysis in RUMMEL v. ESTELLE and finds the punishment not
CandU. CA streses this is not punishment only for arson, but
also for recidivism.
People v. Lobaugh (1987) 188 Cal.App.3d 780. CA holds that the
portion of PC 667 re: not using it if other rules produce a longer
term refers to an alternative total term versus the total term
with PC 667 enhancement. CA rejects defendant’s argument
that the comparison should be the length of the PC 667
enhancement versus the length of the term without it.

278

People v. Hernandez (1988) 204 Cal.App.3d 639. CA
acknowledges that PC 667 refers to crime in the singular, but
that includes plural so enhancement applies even where there
are multiple counts. Defendant also argues that PC 1170.1
expressly states that CS terms shall include enhancements per
PC 667.5, PC 667.6, and PC 12022.1, but does not mention PC
667. CA rejects contention that this means PC 667 does not
apply when CS terms are imposed. The language of PC 667
clearly makes it apply and nothing in PC 1170.1 detracts from
that. By analogy to JACKSON, CA rejects defendant’s claim as
strained and unreasonable.
People v. Ybarra (1988) 206 Cal.App.3d 546. Defendant was
charged with felony drunk driving. The complaint also alleged
GBI within the meaning of PC 667 and PC 1192.7. Defendant
pled nolo contendere to the offense and submitted the GBI
allegation with stipulation that there was serious bodily injury
but that defendant did not intentionally inflict it. At sentencing,
the judge made a determination, for future reference only,
that the crime would be correctly characterized as a serious
felony. CA declines to decide whether it is correct to call this a
serious felony within PC 667. Instead, CA holds that the issue
is premature and should not have been decided by the trial
court. The determination has no impact on the present case
and it is not appropriate to determine now whether defendant
would be subject to an enhancement in the future. Although the
Supreme Court did that in PEARSON in a PC 654 context, CA
does not read PEARSON as meaning that should be done
routinely. CA likens such action to an advisory opinion.
People v. Smith (1988) 206 Cal.App.3d 599. Defendant was
enhanced 5 years per PC 667 for 23 year old prior. He claims
equal protection violation because there is no washout period as
there is for other recidivist statutes, such as PC 667.5. CA has
no problem finding absence of any equal protection problem.
People v. Rojas (1988) 206 Cal.App.3d 795. Defendant was
enhanced 5 years per PC 667 for prior conviction which he
suffered after commission of the present offense. PC 667
provides for enhancement for person convicted of serious felony
who previously has been convicted of a serious felony. CA finds
rationale of BALDERAS (in DP context) applicable even though
the language is not identical. CA reviews many situations where
priors are used to enhance, noting the clear language in the VC
statutes where a different intent was sought. CA also notes the
bad effects of encouraging DA to charge 2 cases separately
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rather than together. That would also force trial court (deciding
whether to sever or consolidate counts) to decide whether PC
667 should apply or not, before trial. Thus, CA concludes the
prior conviction must occur before the present offense.
People v. Medina (1988) 206 Cal.App.3d 986. Defendant was
enhanced per PC 667.5 for 1 prior PC 211, and per PC 667 for a
2d prior PC 211, where both priors resulted in CC terms in 1
prison sentence. CA affirms, finding no violation of PC 654 since
this is not a case of 2 different enhancements based on the very
same prior. Although PC 667.5 requirement of separate prison
terms would bar 2 PC 667.5 enhancements for these 2 priors,
there is no reason to apply that to a PC 667 prior. PC 667 and
PC 667.5 serve different purposes. Each prior used here
satisfied the requirements of the section under which it was
used.
People v. Vaughn (1989) 209 Cal.App.3d 398. Defendant was
sentenced for PC 459 and enhanced per PC 667 for 1 prior and
per PC 667.5 for another prior. He claims PC 654 violation since
the 2 priors were served concurrently. CA notes split authority
re: application of PC 654 to enhancements. In any event there
was no violation here. Rejecting JAMES, CA finds no overlap
since the PC 667.5 enhancement is based on prison term in 1
case and the PC 667 enhancement is based on conviction for
the 2d prior, regardless of any prison term. CA does agree that a
single prior could not support both PC 667 and PC 667.5.
People v. Jones (1989) 210 Cal.App.3d 124. Defendant was
sentenced in 1 case and enhanced per PC 667, then pled per
bargain in present case, agreeing to CS terms that would
include a 2d PC 667 enhancement based on the same prior.
Defendant was expressly told there was doubt whether that was
proper, but that he was waiving any right to appeal that aspect
of the sentence. CA holds: per HERNANDEZ, a PC 667
enhancement on a subordinate term was OK even though PC
667 was not then listed in PC 1170.1(a). Per TASSELL, 2
enhancements for the same prior in a combined sentence would
be improper, but per OTTERSTEIN defendant can waive the
benefit of such a sentencing restriction as part of a plea
bargain. Approving the ELLIS/GARRETT distinctions between
acts taken without fundamental jurisdiction vs. act in excess of
jurisdiction or beyond statutory authority, CA finds this is the
latter, so parties could agree to allow such an act, and having
done so here, defendant is estopped from his challenge.
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People v. Johnson (1989) 210 Cal.App.3d 316. Defendant was
enhanced 5 years per PC 667 for a crime for which he had been
found guilty prior to present offense, but for which he was not
sentenced until after the present offense due to escape, with
apprehension occurring just after this new offense. CA upholds
the PC 667 enhancement, finding that a conviction occurs at
the time of verdict, not at the time of sentencing. (Defendant
had been sentenced on the prior before trial in the present case,
but CA does not rely on that fact.)
*People v. Ringelberg (1990) 224 Cal.App.3d 1300. Defendant
was convicted of ADW. Although no allegations brought PC
667 into play in the present proceeding, and defendant was
not charged with personal use of a deadly weapon per PC
12022, the jury was nonetheless instructed to determine
whether defendant personally used a deadly weapon. The
jury made that finding. Per YBARRA, CA orders the finding
stricken. Since this could only affect a hypothetical future
case seeking to use the present case as a prior serious felony
conviction, this finding was premature and amounted to an
unauthorized special verdict. Such a finding may not form
the basis for a legal conclusion.

ORDERED
UNPUBLISH
ED

People v. Goodner (1990) 226 Cal.App.3d 609. Following People
v. Lassiter (1988) 202 Cal.App.3d 352, , CA holds that a prior
second degree burglary conviction that was a residential
burglary can support a PC 667 enhancement despite the fact
that the defendant was committed to CYA on the prior case and
was dishonorably discharged. Although the literal words of PC
17 allow even a dishonorable discharge to convert a “wobbler” to
a misdemeanor, CA concludes the legislature could not have
intended such a benefit for a dishonorable discharge.
People v. Marshall (1991) 227 Cal.App.3d 502. CA agrees that
defendant’s prior 2d degree burglary conviction became a
misdemeanor for all purposes when defendant was honorably
discharged from CYA, so it could not support a PC 667 serious
felony enhancement. JACOB is distinguished as it involved a
robbery, which was not a wobbler and therefore not affected by
PC 17. Also, defendant here is not being released from all
penalties and disabilities arising from his prior.
People v. Boyajian (1991) 228 Cal.App.3d 771. Defendant was
convicted of assault with a deadly weapon on a peace officer,
and an allegation that he was armed with a knife within the
meaning of PC 667 and 1192.7 was also found true. No PC 667
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prior was alleged, but a finding was made that the present case
constituted a serious felony. Per YBARRA and JACKSON, CA
concludes that the finding that this was a serious finding was
for future reference only and was therefore premature. That
legal conclusion is stricken, but the factual finding of being
armed with a deadly weapon is allowed to stand.
People v. Skeirk (1991) 229 Cal.App.3d 444. PC 667.7 habitual
criminal finding in this case was based on defendant’s two prior
convictions. CA holds it was improper to impose PC 667 prior
felony enhancements for the same two priors, since PC 667
expressly applies only when other provisions will not result in a
longer term.
People v. Rivadeneira (1991) 232 Cal.App.3d 1416. CA upholds
5 PC 667 serious felony enhancements. As long as the present
crime occurred after PC 667 became effective, no ex post facto
problem arises just because the prior convictions occurred
before PC 667 existed. CA also finds no requirement of stated
reasons for imposing 5 CS 5 year terms for the 5 priors; since
the enhancements are mandatory, there are no sentencing
choices. Also, since the enhancements were mandatory, there
was no discretion to impose lesser enhancements per PC 667.5
rather than per PC 667.
People v. Barrow (1991) 233 Cal.App.3d 721. Defendant attacks
PC 667 enhancement, arguing that since Proposition 4 received
more votes than Proposition 8, and both covered bail,
Proposition 4 controls and Proposition 8 is completely
inoperative. CA rejects this - Proposition 8 was a comprehensive
regulatory scheme covering rights of crime victims. Proposition
4 dealt only with bail. Proposition 4 controls on the bail
provisions, but does not prevent the rest of Proposition 8 from
being effective.
People v. Perez (1992) 4 Cal.App.4th 893. CA rejects James and
follows Vaughn, concluding that it is permissible to impose PC
667 and PC 667.5 enhancements based on two different prior
convictions which resulted in prison terms that were served
concurrently.
People v. Cortez (1992) 6 Cal.App.4th 1202. CA finds no
problem with the Prop 8 requirement of a 2/3 vote of the
Legislature to amend the provisions of PC 667. CA notes that
supermajority provisions have been upheld even when they
applied to voters, who have greater constitutional protections
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than do legislators. While state constitutional provisions require
a majority vote of the legislature to amend laws, CA sees no
inconsistency since any amendment that passes by a
supermajority, as required by Prop 8, will meet the
constitutional majority requirement. (CA either misses or
ignores the point.)
People v. Cortez (1992) 6 Cal.App.4th 1202. CA finds no equal
protection problem in the fact that when a prior serious felony
conviction resulted in a prison term, the DA has the choice
between using PC 667 or the less onerous provisions of PC
667.5, while prior convictions that resulted in probation can
only be charged under PC 667. 667 treats all persons convicted
of prior serious felonies the same, so the real quarrel is with PC
667.5. Since defendant was not enhanced per PC 667.5, he
lacks standing to challenge its provisions. (Classic
doublespeak.) In any event, the different treatment is supported
by the different goals of the two sections. (CA again misses the
point.) CA finds no invidious discrimination and lets it go at
that.
People v. Cortez (1992) 6 Cal.App.4th 1202. CA construes PC
667 to clearly require that not only must a PC 667 5 year
enhancement be CS to the underlying term, but multiple PC
667 five year enhancements must be CS to each other.
People v. Moore (1992) 10 Cal.App.4th 1868. CA upholds a PC
667 enhancement on a substantive count of PC 243 (battery
with serious bodily injury). PC 667 applies to listed felonies and
other groups, including felonies where GBI is inflicted. Serious
bodily injury is synonymous with GBI, so PC 243 comes within
this provision. CA sees no reason to give different meanings to
serious bodily injury and great bodily injury.
People v. Bow (1993) 13 Cal.App.4th 1551. Defendant pled to
hit and run and driving under the influence, causing bodily
injury, and admitted an allegation that he had a prior felony
within the meaning of PC 667. CA holds that language in PC
1192.7 precluding plea bargaining in any case involving a
serious felony or driving under the influence, does not preclude
a crime involving driving under the influence from being a
serious felony.
People v. Jones (1993) 5 Cal.4th 1142. SC holds that where a
prior could be enhanced under either PC 667.5 or PC 667, it
cannot be enhanced under both. Pursuant to the rationale in
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Prather, prior prison terms are a subset of prior convictions, not
a different concept, so dual enhancements in this context would
be based on the same fact, not on different facts. Assuming the
electorate could decide to impose multiple enhancements based
on the same facts, SC concludes that was not intended here.
Ambiguous language indicates an intent to use the greater
enhancement provision, but not both. Otherwise, there would
be anomalous results. SC notes that this limit is not a general
cap, but is a definitional limit, determining which category
applies. SC notes, but finds it necessary to reach, the
controversy regarding the application of PC 654 to
enhancements. STRONG DISSENT would find the 2
enhancements address different facts (convictions vs. prison
terms). DISSENT would also find PC 654 inapplicable because a
prior is not an “act or omission.”
People v. Gonzales (1993) 20 Cal.App.4th 1607. In a wrinkle on
the Jones issue, CA upholds enhancements pursuant to both
PC 667 and PC 667.5 where defendant had a single prior prison
term that was served for two separate offenses on which
concurrent terms had been imposed. Since one of those alone
was sufficient to support the PC 667.5 prior prison term
enhancement, the other as a different prior conviction, is
available to support the PC 667 enhancement. CA stresses that
the two convictions were for independent crimes that were
committed separately and brought and tried separately, but
combined for sentencing; however, CA never says that those
factors are essential to the result.
People v. Juarez (1993) 21 Cal.App.4th 318. Defendant was
convicted of one crime and was on bail awaiting sentencing
when he committed a new crime. His sentence for the new
crime was enhanced per PC 12022.1 for having committed the
crime while on bail, and his sentence was also enhanced 5
years per PC 667 for a prior serious felony conviction, which
was the same conviction used to support the on bail
enhancement. CA finds no violation of PC 654, distinguishing
Jones because the distinction between the two enhancements
here was more than technical. Although the same prior was
used to prove an element of each enhancement, both had
additional elements proved by different facts, and PC 667 and
12022.1 serve very different purposes.
People v. Wiley (1994) 25 Cal.App.4th 159. Defendant was
enhanced one year per PC 667.5 for one prior and 5 years per
PC 667 for another prior. He had served a single prior term for
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both priors, which had resulted from a single pleading. CA
follows Medina and sees nothing in the rationale of Jones to
preclude imposing both enhancements in these circumstances.
People v. Haney (1994) 26 Cal.App.4th 472. In 1970, defendant
was convicted of 2 counts of robbery and one count of ADW, all
based on a single incident. The trial court ordered the 3 counts
merged per PC 654. In the present case, one of the 1970
robbery counts was used to support a PC 667 serious felony
enhancement. Defendant argues per Pearson that a stayed
count cannot be used in the future as a prior, and here it is
impossible to tell which count was stayed in 1970, so none of
them can be used. CA disagrees. First, the real purpose of what
was said in Pearson was to preclude use of both a stayed and
an unstayed count, and here there is only a single use, so there
was no multiple punisment. Second, the 1970 court “merged”
rather than “stayed,” and that was ineffectual for PC 654
purposes, since no count was actually stayed.
People v. Flournoy (1994) 26 Cal.App.4th 1695. Defendant was
enhanced 5 years per PC 667 for a prior rape conviction. He
was also enhanced 5 years per PC 667.6 for the same prior
rape. CA avoids the issue of the application of PC 654 to
enhancements and instead holds per Jones that the voters did
not intend PC 667 to result in double enhancements in such a
situation. CA notes that any prior that comes withing PC 667.6
will also come within PC 667. Nothing in the legislation
indicates cumulative enhancements were intended, in contrast
to PC 667.9 which expressly applies in addition to PC 667.
Since PC 1385 prohibits striking a PC 667 enhancement , CA
orders the PC 667.5 enhancement stricken.
People v. McNeely (1994) 28 Cal.App.4th 739. CA finds no
violation of PC 654 where defendant was enhanced per both PC
12022.1 (while on bail) and PC 667 (prior serious felony). The
sections have different elements and different purposes. (CA
never makes it clear whether the prior serious felony was the
same crime for which defendant was on bail.) Per Nguyen, CA
does find error in imposing 2 PC 12022.1 enhancements, one
on each of 2 counts. The enhancement goes to the nature of the
offender and can only be used once.
People v. Brandon (1995) 32 Cal.App.4th 1033. Information
included one enhancement allegation for priors under PC 667
and one for priors under PC 667. Both allegations were based
on a single prison commitment, but it was for multiple offenses.
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CA upholds dual enhancements and finds Jones inapplicable
because, while each allegation referred to the same armed
kidnap and armed robbery priors, the robbery was sufficient to
support one enhancement and the kidnap the other. so the
Gonzales exception applies. CA also finds no problem with the
failure of the trial court to expressly find the PC 667.5 allegation
true, since the court expressly found the PC 667 allegation true
and both were based on the same set of prior convictions.
People v. Ramirez (1995) 33 Cal.App.4th 559. Defendant pled to
burglary and admitted 1 prior serious felony for a promise of a 2
year lower term plus 5 years per PC 667(a). On People’s appeal,
CA concludes that the 3X provisions of PC 667 mandate both
the 5 year enhancement for the serious felony and doubling of
the term per the 3X law. CA finds the language of the statutes
clear, in that the 3X provisions apply “notwithstanding any
other law,” and the doubling is to occur “in addition to any
other enhancement or punishment provisions which may
apply.” Jones is distinguished for several different reasons. CA
stresses that not all 3X cases will involve a present serious
felony, so it is proper that those that do result in harsher
punishment than those that do not. PC 654 does not apply
because of the express provision re: “notwithstanding any other
law.” CA concludes that what is doubled under the 3X law is
the term for the crime, not including any enhancement for
priors. (CA indicates it is less clear whether other
enhancements, such as weapon use, would be doubled, but
that is not at issue here.) Thus, the proper sentence here is 9
years, but since defendant was promised 7 years he must be
given the option of withdrawing his plea.
*People v. Jackson (1995) 33 Cal.App.4th 1027. CA upholds
using the same prior serious felony for both a PC 667 5 year
enhancement and for doubling the term per 3 strikes law. CA
finds the legislative intent clear, despite poor drafting (“a
muddled mess”). CA easily belittles defendant’s argument
that the 5 year enhancement can never apply in a strikes
case, since that means in many cases the doubling will result
in a shorter term than would have occurred without 3 strikes.
CA gets fuzzier in explaining why defendant should not just
get the longer of the two options rather than both. CA
distinguishes Jones with little explanation. CA concludes 3
strikes doubling is not an enhancement, so PC 1385 permits
striking a PC 667 prior to avoid doubling, even though it
cannot be stricken for other purposes, but this can only be
done on DA motion. (CA notes the possible Tenorio issue, but
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need not resolve it here.) PC 654 does not apply because the
3 strikes law clearly intended to create an exception.
Resolving ambiguities in favor of the defendant, CA concludes
the term to be doubled is only the base term, not including
any enhancements.
*People v. Webb (1995) 35 Cal.App.4th 1828. Defendant pled
to burglary and robbery and admitted a PC 667 prior serious
felony. Per PC 654, the trial court sentenced on the burglary
and stayed the greater robbery count. Since the robbery was
the only present serious felony, the trial court also stayed the
PC 667 prior. On People’s appeal, CA concludes that nothing
in PC 667 precludes the use of PC 654 to stay the greater,
even if it is a serious felony. However, CA re-examines its own
prior opinion in Salazar and concludes that the rule that the
stay of a count mandates the stay of enhancements attached
to that count applies only to enhancements that relate
directly to the count, not to a prior. CA concludes that the
enhancement for the prior serious felony must be imposed
even though no sentence was imposed on the present serious
felony.

REVIEW
GRANTED

*People v. Tavernetti (1996) 48 Cal.App.4th 1621. Information
alleged that the present crime was a serious felony per PC
1192.7(c), and also alleged 3 priors for rape, sodomy by force,
and oral copulation by force, within the meaning of Penal
Code section 667 (d) and (e). Defendant was convicted of the
alleged crime and the court found the priors true. Sentencing
was pursuant to the Three Strikes Law. CA holds that a 5
year enhancement per PC 667 (a) must be added. CA rejects
the People’s concession that the failure to refer to PC 667 (a)
or to allege that the priors were serious felonies precludes
imposition of the PC 667 (a) enhancement. Instead, CA looks
to normal rules of pleading and finds all necessary facts were
pled and proved despite the failure to mention PC 667 (a).
Thus, defendant had appropriate notice. CA finds no
separation of powers problem since the People were required
to plead PC 667 (a) priors. CA concedes the 3 priors were not
brought and tried separately, so only one 5 year
enhancement can be imposed.

ORDERED
UNPUB–
LISHED

People v. Aubrey (1998) 65 Cal.App.4th 279. CA holds that
imposition of a PC 667, subd. (a) serious felony enhancement
does not preclude a trial court from granting probation.
Winslow held that since PC 1385, subd. (b) precludes striking
such an enhancement, that necessarily precludes staying it
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during a period of probation, but CA rejects Winslow as
incorrectly interpreting a statute that is clear on its face.
Striking and staying are totally different concepts. The
legislature knows how to preclude probation, but did not do so
here. Also, PC 1203.08, precluding probation after 2 prior
convictions of listed felonies, includes only serious felonies and
would be rendered superfluous if PC 667 precluded probation
after only one such prior.
People v. Hale (1999) 70 Cal.App.4th 992. Noting the issue is
pending before the California Supreme Court, CA holds by
analogy to Wiley that the trial court correctly concluded that the
issue of whether defendant’s prior Florida convictions matched
California serious felonies was a question of law for the court,
and the only issue for the jury was whether defendant had
suffered the convictions. But CA finds trial court erred in its
instructions to the jury, which referred to the Florida offenses of
which he had been convicted. Whether he had been convicted
was the very issue for the jury to decide. CA finds no waiver, as
defendant did object to the instruction (albeit, on the ground
that the jury should decide whether the Florida crimes matched
a California serious felony). In any event, substantial rights
were affected, so no objection was required. Since this removed
the entire prior conviction allegation from the jury, the error is
structural and is reversible as a miscarriage of justice even
though there is no California or federal constitutional right to a
jury trial on the issue.
*People v. Hale (1999) 70 Cal.App.4th 992. Noting the issue is
pending before the California Supreme Court, CA holds by
analogy to Wiley that the trial court correctly concluded that
the issue of whether defendant’s prior Florida convictions
matched California serious felonies was a question of law for
the court, and the only issue for the jury was whether
defendant had suffered the convictions. But CA finds trial
court erred in its instructions to the jury, which referred to
the Florida offenses of which he had been convicted. Whether
he had been convicted was the very issue for the jury to
decide. CA finds no waiver, as defendant did object to the
instruction (albeit, on the ground that the jury should decide
whether the Florida crimes matched a California serious
felony). In any event, substantial rights were affected, so no
objection was required. Since this removed the entire prior
conviction allegation from the jury, the error is structural and
is reversible as a miscarriage of justice even though there is
no California or federal constitutional right to a jury trial on
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the issue.
People v. Kelii (1999) 21 Cal.4th 452. SC holds by analogy to
Wiley that when a prior serious felony is alleged, defendant’s
right to a jury trial on the prior does not include the issue of
whether the prior constitutes a serious felony. That is mainly a
legal question and is to be decided by the court. SC concedes
there can be some factual issues involved in the decision, but
they are of limited scope. The recent amendment to PC 1025,
removing the issue of identity from the jury, does not mean that
all other issues remain with the jury. The amendment was
intended to narrow the jury trial right, not broaden it. SC
concedes this leaves little, if anything, for the jury to decide, but
SC sees the issue of whether that makes sense as a matter for
the legislature, not the court. 4-3 decision with PERSUASIVE
DISSENT.
People v. Johnson (2002) 96 Cal.App.4th 188. Defendant was
given a 25 years to life sentence for one sexual offense under
the one-strike law of PC 667.61. It was then doubled under the
Three Strikes law, based on the same prior. A similar term was
imposed under the PC 667.71 Habitual Offender Law, but then
stayed per PC 654. Defendant was also sentenced for counts of
PC 647.6, subd.(c)(2), made a felony based on the same prior
used for the earlier purposes. That same prior was also used for
a 5 year PC 667 serious felony enhancement, and a stayed one
year PC 667.5 enhancement. CA holds: PC 667.61, subd. (f)
precludes using the same circumstance (here, the prior) to
determine a term both under PC 667.61 and other provisions.
This precludes using the Three Strikes law to double the onestrike term. But that does not mean the prior used for PC
667.61 disappears and cannot be used for any other purpose;
so the Three Strikes law could properly be applied to other
counts that did not come within the PC 667.61 term. For the
same reason, the prior used for PC 667.61 sentencing remains
available for use to support a PC 667 enhancement, because
that is an enhancement added to a term, rather than an
alternate term or scheme. CA notes the Legislature has so
strongly stated that PC 667 terms must be imposed, that CA
will not construe a provision to negate that intent unless
expressly provided otherwise. CA also sees no problem with
using a prior to make a misdemeanor into a felony per PC
647.6, and still use that same prior for enhancements or other
sentencing schemes, by analogy to Levesque, Coronado, and
Price. Since the use of the prior for PC 647.6 is not an
enhancement, but merely a status, PC 654 does not apply. CA
289

also concludes that PC 667.61 and PC 667.71 offer exclusive
alternatives to each other, but when PC 667.71 is used, it does
not preclude also using the Three Strikes Law. Thus, the count
that was improperly given the doubled 25 years to life term
under PC 667.61 and the Three Strikes Law could have received
such a term under PC 667.71 and the Three Strikes Law. At the
time of defendant’s crimes, PC 667.71 appeared to leave it up to
the DA to seek sentencing under 667.61 or under 667.71. CA
finds no such choice here, refusing to read an ambiguous DA
statement as making that choice. But CA concludes that to
avoid separation of powers problems, the court must also have
the discretion to make that choice, so CA remands to exercise
that discretion. But once the choice between PC 667.61 and PC
667.71 is made, PC 654 does not allow staying the unused
alternative, as it does not apply to statuses; instead, the unused
alternative must be stricken.
People v. Williams (2002) 99 Cal.App.4th 696. The Information
charged robbery as a serious felony per PC 1192.7 (c)(19). Five
priors were alleged as strikes and two prior serious felonies
were alleged as PC 667 prior convictions. The jury returned
verdicts finding all enhancement allegations were true, except
no findings were returned as to one of the PC 667 priors, or as
to the allegation that the robbery was a serious felony. CA notes
that the PC 667 prior for which no verdict was returned was the
same as one of the strike priors that was found true. CA sees no
problem with imposing the enhancement for that PC 667 prior,
since the jury found every fact that it had to find to support
imposition of that prior, even though no verdict was returned
for that prior. CA concludes findings are only required for each
separate prior conviction, not for each separate enhancement
based on the same conviction. Legal questions, such as whether
multiple priors were separately brought and tried or whether a
conviction qualifies as a serious felony are matters for the court
to determine. The right to a jury trial extends only to the fact of
conviction, and that was found here, albeit on a form
designating it as an enhancement per PC 1170.12.
People v. Williams (2004) 34 Cal.4th 397. In a third strike
case, where the defendant was convicted of multiple current
felonies, SC upholds addition of 2 CS 5 year PC 667
enhancements for each separate current felony. Tassell applies
only to determinate terms and has no application in the case of
indeterminate terms. Under the Three Strikes Law, status
enhancements are treated the same as enhancements based on
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the circumstances of the current offense, and apply individually
to each count.
People v. Ringo (2005) 134 Cal.App.4th 871. Defendant was
enhanced 5 years per PC 667 for a prior PC 422 conviction that
occurred in 1996. Defendant argues that PC 422 was not a
serious felony until the passage of Proposition 21 in 3/2000. He
contends the PC 667 list of serious felonies was locked in as of
6/30/93, and that date was not changed until Proposition 21
was passed, so his 1996 PC 422 conviction cannot count as a
serious felony. CA disagrees – the lock-in date provision in
subd. (h) only applies to the Three Strikes Law (referring only to
subd. (c) through (g)), and not to PC 667 enhancements (subd.
(a)).
2)

Meaning of “Brought and Tried Separately”

People v. Flint (1986) 180 Cal.App.3d 13. CA holds that the
“brought and tried separately” language in PC 667 does not
mean the enhancement applies only to trial convictions and not
to guilty plea convictions. Such an interpretation would be
inconsistent with clear intent of the statute and would raise
serious equal protection problems. CA concludes the purpose of
the language is to preclude multiple enhancements for a series
of crimes that were prosecuted by a single accusatory pleading.
People v. Lobaugh (1987) 188 Cal.App.3d 780. CA upholds PC
667 enhancement, finding the section applies after guilty plea
despite the language re: brought and tried separately.
People v. Lewis (1987) 191 Cal.App.3d 1288. Defendant
admitted 2 prior rapes and a prior PC 211 per PC 667 and was
enhanced 5 years for each. He was charged with the 2 rapes in
one pleading, was found incompetent and committed to Patton,
escaped, committed the PC 211, was charged with that, was
found incompetent and sent back to Patton, and later returned
to court for plea to the 3 priors. CA holds the 2 rapes were not
brought and separately tried per PC 667, but the trial judge
imposed them under PC 667.6, which has no such
requirerment. Although the pleadings and plea specified only
PC 667, CA finds that adequate as defendant knew he was
exposing himself to 5 years for each prior. CA also finds the PC
211 was brought and separately tried. The cases were never
consolidated.
Although
sentencing
in
both
was
contemporaneous, the counts were unrelated and were in
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different accusatory pleadings, so they were brought and tried
separately.
People v. Harris (1987) 192 Cal.App.3d 1197. Defendant was
enhanced 5 years each for 2 priors per PC 667 and argues they
were not brought and tried separately. They were prior PC 211s
that were separate crimes charged in separate pleadings.
Defendant pled to both of them at the same time and was sentenced to CC terms. CA notes FLINT held that plea is same as
trial for purposes of PC 667. CA finds the “brought” separately
element satisfied by different informations, and the “tried”
separately element satisfied by the absence of any evidence that
the cases were ever consolidated or otherwise tried together as 1
case. The fact that the pleas were taken at the same time, sentencing occurred on the same day, and terms were concurrent,
has no impact on the issue.
People v. Deay (1987) 194 Cal.App.3d 280. Defendant was
enhanced for 2 priors per PC 667. Both were pled in a single
complaint, to which defendant pled guilty in Municipal Court.
On certification to Superior Court, defendant was sentenced to
CS terms. CA holds these were not brought and tried
separately. To qualify, they would have to be totally separate.
Dictum in FLINT is discussed at length and rejected
resoundingly. (LOBAUGH, which quoted from FLINT is also
noted as erroneous.) CA easily rejects any PC 654 analogy as an
erroneous standard. CA also notes that even if “separate
escapade” was the standard, there is no showing here that the 2
prior counts were separate escapades.) In fn 6, CA indicates
that prosecuting 2 counts in a single case number precludes
any finding of being brought and tried separately, but even
separate case numbers would not necessarily establish brought
and tried separately - PC 667 contemplates temporal rather
than administrative separateness.
People v. Jerez (1989) 208 Cal.App.3d 132. Defendant was
enhanced for 2 PC 667 priors which were brought and tried
separately, but which he claims could have been brought and
tried together (2 robberies 2 days apart in different districts of
LA County). Defendant claims equal protection problem when
he gets 2 enhancements while one whose crimes were brought
and tried together gets only 1. CA goes on at length about how
much speculation is involved in determining whether priors
could have been brought and tried together, and CA notes
defendant is in best position to know of both and move for
consolidation. CA finds the prosecutorial discretion at issue
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basic to the system and no different from any time that a DA
gets to choose between harsher or more lenient charging. As for
equal protection, CA says defendant is treated the same as all
others with charges that could have been, but were not brought
and tried together. Defendant is not similarly situated with 1
whose charges were brought and tried together because
defendant’s “could have been” class cannot even be determined
with any accuracy. (Seems a bit strained.)
In re Harris (1989) 49 Cal.3d 131. SC holds that “brought and
tried separately” as used in PC 667 should be given the same
meaning as similar language in PC 644, so that underlying
proceedings must have been formally distinct from filing (of
complaint) to adjudication of guilt, regardless of whether there
is a plea or trial. Here, the charges started in 1 complaint and
there was 1 PH, although 2 separate informations in Superior
Court, so this was NOT brought and tried separately. SC also
notes this was proper to raise on habeas - defendant had raised
this on appeal and lost (in published opinion at 192 Cal.App.3d
1197), then sought review on diferent issue not raised in CA
and rejected by SC. Habeas lies to correct misinterpretation of
statute resulting in term in excess of time allowed by law, or
when court exceeded jurisdiction by sentencing defendant to
term in excess of maximum provided by law.
People v. Thomas (1990) 219 Cal.App.3d 134. Questionably
distinguishing HARRIS, CA holds that 2 priors were brought
and tried separately even though defendant pled to both on the
same day and was sentenced on both in the same proceedings.
Unlike HARRIS, these two started as completely separate cases ,
were never consolidated, and a jury trial had even commenced
on one before the case was continued and a plea bargain was
reached covering that case and the pending separate case. CA
sees no significance in the fact that the pleas were entered the
same day.
People v. Gonzales (1990) 220 Cal.App.3d 134. Defendant was
enhanced 5 years for each of 2 prior burglaries per PC 667, and
contends there should only be one enhancement since the
priors were not brought and tried separately. Defendant had
been charged with 2 separate burglaries in two separate
complaints, but he made a single plea bargain in which he pled
to both on the same day in return for CC terms. CA
distinguishes Deay on its facts, since it involved 2 cases filed in
one complaint. CA quotes broad language in Deay that would
require temporal separateness even when there are separate
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filings, but CA goes on to ignore that aspect of Deay without
really explaining why. Instead, CA simply concludes the
proceedings here were separate from beginning to end, and the
single plea was just a matter of convenience, not a de facto
consolidation. CA sees no basis to conclude that the prosecutor
in the 2 prior cases bargained away the ability to gain 2
enhancements in the future rather than 1. In describing
defendant’s arguments, CA notes his claim that the transcript
of the prior plea shows that the judge expressly advised him
that if he were convicted of a serious felony in the future, the
two convictions would be used to enhance the future case by 5
years, but CA never discusses the impact of that advisement.
CA also rejects the claim that counsel at the time of the plea to
the 2 priors was ineffective for failing to move to consolidate the
2 cases; the present record is not adequate to demonstrate the
lack of any tactical or strategic reason for the failure to seek
consolidation.
People v. Bizieff (1990) 226 Cal.App.3d 130. Defendant was
enhanced twice per PC 667, for two separate series of robberies.
In the 1st series, he had been convicted of several robberies but
the jury was hung on one robbery. That count was consolidated
into the otherwise separate series of robberies, and defendant
was then found guilty in that series. CA upholds the two enhancements, finding that the two series of prior robberies were
brought and tried separately. The conviction for the one count
that was retried was not brought and tried separately from the
first series, but that does not taint the other convictions in the
second series, which remained separate from the first series.
Any error in allowing the jury to consider that retried count was
harmless as the evidence on the other separate counts was just
as strong, so if jury found any of them, they necessarily found
all of them. CA finds no equal protection problem even though
defendant is treated more harshly than a defendant who has a
series of robberies tried all at one time. That is a matter of
charging discretion & satisfies the purpose of the recidivist
statute, since when defendant chose to commit the present
crime, he had the benefit of the experience of two separate sets
of prior convictions.
People v. Wilson (1991) 227 Cal.App.3d 1210. Defendant was
enhanced per PC 667 for a prior burglary for which he was on
probation when he committed the present crime. Probation was
revoked and defendant received a combined sentence on the
present and prior burglaries. Per JOHNSON, CA holds defendant was convicted of the prior when guilt was adjudicated,
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even though a probationary sentence rather than a final
judgment was pronounced.
People v. Irving (1991) 230 Cal.App.3d 180. Trial court found
true the allegations that defendant had been convicted of a prior
serious felony (rape) per PC 667, and that he had a prior prison
term for robbery, per PC 667.5, but the court also noted that
the charges were tried together and sentences were served at
the same time. The trial court then enhanced defendant 5 years
for the PC 667 prior, but took no action on the other. CA holds
that this cannot be deemed a finding that the robbery prior was
not proved, since the court expressly said it had been proved
and since no rule precludes use of the robbery for PC 667.5
purposes while using the rape for PC 667 purposes. (See
MEDINA and VAUGHN.) While the trial court had discretion to
strike the prior robbery enhancement per PC 1385, it did not do
so and would have to state reasons for doing so. CA concludes
that the failure to either impose or strike the enhancement
rendered this an unauthorized sentence that can be corrected
even on defendant’s appeal. CA remands for a proper exercise of
discretion.
People v. Smith (1992) 7 Cal.App.4th 1184. CA holds per
Thomas and Gonzales that two priors were brought and tried
separately when they were filed under separate case numbers
and were never consolidated, even though pleas were entered
and sentences were pronounced on the same dates in each
case. CA concludes Harris was concerned only with the
meaning of “brought… spearately,” not “tried separately.” Dicta
in Deay is rejected as that was a case where the charges were
contained in a single pleading.
People v. Wagner (1994) 21 Cal.App.4th 729. Reconsidering its
own footnote in Deay in light of the Supreme Court’s decision in
Harris, CA follows the principles set forth in Gonzales and
concludes that “temporal separateness” is merely a factor to
consider and not a decisive element in determining whether
charges were brought and tried separately for the purpose of
multiple enhancements per PC 667. Here, defendant was
charged in two separate complains with separate burglaries that
occurred 3 weeks apart. In a single proceeding, he entered
negotiated pleas to each burglary, with the court referring to
them as separate cases. The matter was certified to Superior
Court under 2 separate case numbers. Defendant was
sentenced on both in one proceeding, but they were referred to
separately, there was a separate calculation of credit for time
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served in each case, and separate restitution fines were
imposed. Under these circumstances, CA concludes these 2
burglaries were brought and tried separately. Strong DISSENT
would find the pleas taken in one proceeding to be equivalent to
2 separately charged cases being tried in one proceeding.
*People v. Dablon (1994) 29 Cal.App.4th 454. Defendant was
enhanced 5 years for 1 prior serious felony conviction, per PC
667, and 1 year for a second prior prison term, per PC 667.5.
Both convictions resulted from a single trial. Since only 1
prior was used per PC 667, and only 1 was used per PC
667.5, CA sees no violation of the rule that PC 667 priors
must be brought and tried separately, or that PC 667.5 priors
must be separate.

REVIEW
GRANTED

People v. Wiley (1995) 9 Cal.4th 580. SC holds that the issue
of whether prior serious felonies were brought and tried
separately is a sentencing issue to be determined by the court,
not an issue of fact to be determined by the jury. SC notes there
is no state or federal constitutional right to any jury
determination on sentence enhancement issues. Language in
Najera indicating there is such a state constitutional right is
dismissed as dicta. The statutory right to a jury trial on the
priors applies only to the question whether the prior conviction
occurred. SC also finds sufficient evidence here to support the
implied finding that the priors were brought and tried
separately. Even though there was no direct evidence as to
whether there was one complaint or separate complaints in the
Municipal Court, SC finds sufficient evidence to infer that since
there were 2 informations filed, and their numbers (27767 and
27902) were not even close to successive. SC also notes that
even though the 2 prior crimes were determined in court trials
on successive days and were sentenced in a single proceeding,
nonetheless they were based on separate Superior Court
informations. All of this together establishes they were brought
and tried separately. STRONG DISSENT argues this was an
element of prior and there was a right to a jury determination of
the issue.
People v. Ruiz (1996) 44 Cal.App.4th 1653. Defendant was
enhanced 5 years per PC 667 for a prior robbery and 1 year per
PC 667.5 for a prior burglary. He argues the two priors could
not both be imposed because there was no showing the charges
were brought and tried separately, as required under PC 667, or
that he served separate prison terms, as required under PC
667.5. CA analyzes the interplay between Medina, Prather, and
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Jones, and concludes the two requirements defendant relies on
apply only to multiple PC 667 enhancements or multiple PC
667.5 enhancements, but not when there is only one of each
type of enhancement.
*People v. Cole (1997) 54 Cal.App.4th 1061. Defendant was
enhanced per PC 667 for two prior serious felonies that
resulted from a combined plea to counts of 2 consecutivelynumbered informations. CA reviews a number of cases
regarding the meaning of “brought and tried separately,” and
concludes these cases were tried separately since the cases
were not consolidated, he was given custody credits on each
case, the court repeatedly referred to the cases individually,
and separate pleas were taken. The fact that the pleas
occurred in a single proceeding, counsel was the same in
both, and there was a single constitutional admonishment,
did not preclude these cases from being considered tried
separately. BUT CA finds insufficient evidence they were
“brought” separately, since there was no evidence as to
whether the charges had been initiated in a single or in
separate complaints. Per Wiley, evidence regarding the
complaints was not crucial where inferences could be drawn
from charges in different counties or states, or with a great
time lapse, or from a significant gap between case numbers.
Since none of those factors are present here, the lack of
evidence regarding one complaint or multiple complaints was
fatal. BUT, CA goes on to consider the application of double
jeopardy principles to non-capital sentencing proceedings
and concludes the prosecution should have an opportunity to
relitigate whether the priors were brought separately, since
guilt of the substantive offense was irrelevant to the
sentencing issue, the right to a jury trial did not attach to the
pure question of law as to whether the charges were brought
separately, and the sentencing court was given only 2 options
and did not involve an evaluation of underlying facts followed
by a subjective determination of what punishment is merited.
3)

REVIEW
GRANTED

Litigating Legitimacy of the Enhancement after
Admitting It

People v. Cook (1984) 158 Cal.App.3d 948. Defendant was
convicted of robbery with a firearm and admitted a prior
conviction of involuntary manslaughter as charged per PC 667
and not 667.5. CA struck the prior finding crime not to be a
serious felony. The CA declines to remand to allow the People to
prove that other provisions of PC 1192.7 might apply. Also,
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since the People pled and proved only a prior conviction, not a
prior prison term, the CA refuses to amend the prior to one
under PC 667.5 and instead orders the enhancement stricken.
People v. Lopez (1985) 163 Cal.App.3d 946. Defendant was
convicted of 459, 1st and admitted 2 prior serious felonies. The
Information only alleged prior burglaries, with no specification
of degree and no proof or admission that a residence was
involved. Although defendant admitted “serious felonies”, any
felony would seem serious. Unless defendant is advised of the
residence element, the admission is inadequate under BOYKINTAHL principles. Since there was also no allegation or evidence
that defendant had served a prison term for either prior, they
did not qualify under PC 667.5 either, so the trial court was
correct in striking them.
People v. Garner (1985) 165 Cal.App.3d 145. Defendant pled to
459 and admitted 2 prior 459s wwithin the meaning of PC
1192.7 and 667, plus 1 prior prison term. 2 counts of 496 and
1 more prior prison term were dismissed. As part of the
package, def’s wife pled to 496/17 and a 459 was dismissed.
Defendant was sentenced to 17 years. He attacks the
applicability of PC 667. CA holds that no cert of PC is needed to
challenge post plea propriety of enhancements. CA finds the
enhancements invalid since the pleading did not allege, and
defendant did not admit the residential nature of the priors. CA
finds the references to PC 1192.7 and 667 inadequate to notify
defendant of the required residential element. CA reduces the
term to 7 years without remanding, noting defendant could not
be convicted of the dismissed 496s since he was the thief, and
the prior 459s were jail terms, so they could not come under
667.5. CA doubts whether the benefits to the wife could be undone. Defendant could get 1 more year for the dismissed prior,
but that is not enough to justify vacating the plea and
remanding.
People v. Arwood (1985) 165 Cal.App.3d 167. Defendant pled to
rape and admitted prior ADW with personal use of deadly
weapon per PC 667. He challenges the 5 year enhancement,
contending ADW is not a serious felony. CA holds this is an
attack on the validity of the plea, since the plea admitted this
was a serious felony per PC 667. Since defendant has no cert of
PC, he cannot get review on appeal but CA treats this as a
habeas since the allegations, if meritorious, would mean the
behavior was not covered by the section.
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People v. Calio (1986) 42 Cal.3d 639. Defendant was charged
with prior 2d degree 459s per PC 667. He moved to have them
stricken per CROWSON, since the residential aspect (charged in
the information and admitted in the prior pleas) was not an
element. Trial court denied the motion, finding it proper to
prove the residence element by use of the prior pleadings and
plea. With clear assurances that the issue was preserved for
appeal, defendant then admitted the priors and attacks them on
appeal. SC holds that even without expressly reserving the right
to appeal, defendant has standing since it is proper to submit to
an erroneous ruling and the error is not waived by proceeding
in accordance with the ruling and making the best of a bad
situation for which defendant was not responsible. AG argues
that defendant got the benefit of the dismissal of other priors in
return for the admission, but SC holds that if there was any
bargain, its terms did not preclude appeal. On merits, ALFARO
controls and priors must be stricken.
People v. Richard (1987) 189 Cal.App.3d 1159. Information
alleged that 3 prior second degree 459s were serious felonies
per PC 667. Defendant was advised of this and then admitted
the priors and trial counsel stipulated there was a factual basis
for the admissions. On appeal, defendant attacks the priors
since PC 459 2d is not burglary of a residence. CA notes that a
PC 459 does not have to be of a residence to be a PC 667
serious felony; it could be a second degree PC 459 in which
defendant inflicted GBI. The issue was not whether defendant
had committed PC 459 of a residence, but whether he had
committed a serious felony within the meaning of PC 667.
Defendant admitted all allegations in the information, including
the allegation that the priors were serious felonies within the
meaning of PC 667 and CA concludes defendant is bound by his
admission.
People v. Ellis (1987) 195 Cal.App.3d 334. Per bargain,
defendant admitted PC 667 prior federal bank robbery. After
FRITZ motion was denied, defendant attacks prior. CA calls this
attack on plea, requiring cert of PC, but treats this as HC. No
problem that information pled wrong section number for prior,
as defendant had notice it was prior bank robbery. CA agrees
with LEEVER that federal section under which defendant was
convicted doesn’t necessarily require all elements of a
CALIFORNIA serious felony. Distinguishing JACKSON, CA
concludes defendant should not be allowed to admit prior that
does not qualify as a matter of law, and such bargain should be
rejected by trial court, but CA also finds defendant estopped by
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bargain from attack. CA finds excess of jurisdiction, but not a
lack of fundamental jurisdiction. This was no excusable
misunderstanding of law, but apparent tactical decision that
precluded greater sentence on all counts (which DA apparently
could prove) and left possible FRITZ striking of prior. CA leaves
open whether defendant could seek to withdraw plea, but
defendant has not sought that. (CA notes if sought, it would
raise problem of proof after delay.) Defendant has not claimed
any POPE error. CA stresses that prior is serious and
dangerous even if not within PC 667, so defendant is not wholly
“innocent”.
People v. Bowie (1992) 11 Cal.App.4th 1263. While the jury was
deliberating on guilt, pro per defendant expressed uncertainty
about admitting prior federal bank robbery, alleged as a PC 667
prior. Defendant noted (correctly) that it was not clear his prior
constituted a serious felony. The trial court assured defendant
that his admission would only admit that he suffered the
conviction, and that legal issues regarding whether the
conviction came within PC 667 could still be raised on appeal.
With little discussion, CA concludes that the ensuing admission
deprived defendant of the right to attack the validity of the prior
on appeal. Per DeVaughn, the erroneous advice by the trial
court renders the admission of the prior invalid.
People v. Bow (1993) 13 Cal.App.4th 1551. Defendant pled to
hit and run and driving under the influence, causing bodily
injury, and admitted an allegation that he had a prior felony
within the meaning of PC 667. CA notes that the facts (from the
probation report) establish the present crime was a serious
felony in that defendant inflicted great bodily injury and in that
he used his car as a deadly weapon. Although neither of those
theories was adequately pled in the information, defendant did
admit the application of PC 667, so, per Equarte, he waived any
pleading defect by failing to demur.
4)

Procedure for Striking PC 667 Priors

People v. James (1985) 170 Cal.App.3d 164. Information alleged
2 prior 211s, each alleged under PC 667 and PC 667.5. All were
found true. Court imposed 5 year 667 enhancement on 1 and
stayed the 1 year 667.5 enhancement. On the other, the court
imposed the 1 year 667.5 enahncement and stayed the 5 year
667 enhancement. CA strikes the 667.5 enahncement since the
prior 211s ended up sentenced CS and were therefore not
separate as required for the imposition of a 667.5 enhancement.
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(CA calls this double punishment in violation of 654.) CA rejects
the AG argument that there should be a remand for imposition
of a 5 year 667 enhancement in place of the stricken 1 year
667.5 enhancement. CA notes that there are cases before the
Supreme Court regarding the trial court’s power to stay a 667
enhancement, but, in any event, the People did not appeal here
and CA holds that on defendant’s appeal the People can’t get
review of an order staying an enhancement. As for the rule
allowing correction of an unauthorized sentence any time the
error is appropriately brought to the attention of the reviewing
court, CA concludes that since this is a defendant’s appeal, it is
not appropriate for the People to bring this error to the court’s
attention.
People v. Fritz (1985) 40 Cal.3d 227. SC holds that trial courts
retain the discretion to strike 667 priors despite the “shall”
language in PC 667 and the “without limitation” language of
PROP 8. WILLIAMS, coming on the heels of TANNER, made
clear what must be done to preclude the PC 1385 power and
the failure to heed that warning in PROP 8 precludes any
conclusion of an intent to abrogate the PC 1385 power here.
Whatever “without limitation” might mean, it cannot be
construed to abrogate PC 1385 in light of WILLIAMS. GRODIN
CONCURRENCE says the court must come to grips with the
meaning of “without limitation”. He points out well the logical
fallacy that follows from a literal meaning and concludes that,
at a minimum, in the context of its sentence, it means that
there is no longer any state constitutional impediment to
enhancing on the basis of juvenile priors. Note also the LUCAS
DISSENT, joined by MOSK.
People v. Courtney (1985) 174 Cal.App.3d 1004. Defendant pled
to arson and admitted a PC 667 prior. On appeal, he argues
only that the trial court was unaware of discretion to strike the
prior (decided in FRITZ after his sentencing), so there should be
a remand for resentencing. CA notes defendant never asked the
court to execise PC 1385 discretion. Nothing in the record
indicates the court did not believe it had discretion to strike the
prior. Thus, defendant has not established error. Even if there
was a mistaken belief, it was harmless. CA lists several strong
aggravating factors, notes the sentence was within the range
contemplated by the plea bargain, and finds no reasonable
likelihood the court would have struck the prior.
People v. Keys (1985) 175 Cal.App.3d 431. Over DA objection,
judge allowed defendant to plead to PC 459 and admit a PC 667
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prior with the understanding that the prior would be stricken
and the maximum term would be six years. In sentencing, the
court struck the prior and stated only that it was doing so
because it was considering the prior in aggravation and the
prior was used with other aggravating factors to justify the
upper term of 6 years. On People’s appeal from the order
striking the prior, CA reverses, holding that reliance on Rule
441(b) to strike the prior was erroneous because the prior was
mandatory. CA distinguishes FRITZ since that only allowed PC
1385 dismissals, and the court here did not purport to act
under PC 1385, nor did it state a reason that would satisfy the
PC 1385 requirement of furtherance of justice. No reasons were
stated as to why defendant should have a term less than the 9
year mid-term + PC 667 prior. CA notes this is very close to an
impermissible plea bargain, per ORIN.
People v. Mazza (1985) 175 Cal.App.3d 836. Prior was found
true under both PC 667 and PC 667.5. Clerk’s minutes only
reflected the latter. At sentencing, in reliance on the minutes,
defendant was sentenced only on the PC 667.5 finding. Two
days later the judge learned of his error but declined to correct
it since the matter was already on appeal. On People’s appeal,
CA holds that what could be done deliberately cannot be done
accidentally. The discretion permitted by FRITZ was not
exercised. CA remands for resentencing.
People v. Martinez (1985) 175 Cal.App.3d 881. In a pre-FRITZ
case, defendant seeks remand for exercise of discretion as to
whether PC 667 prior should be stricken. CA notes that the
point was never urged below, so the record does not
demonstrate that the judge rejected the pre-FRITZ cases such
as LOPEZ and PRICE. CA applies the rule that in the absence of
a contrary indication, it will be presumed the court correctly
applied the law, so no remand. CA also rejects the argument
that the “brought and tried separately” language of 667 means
it applies only when there has been a trial on the prior rather
than a plea.
People v. Rivadeneira (1985) 176 Cal.App.3d 132. Defendant
pled and admitted a PC 667 prior. Trial court imposed sentence
on the prior and then struck the punishment, citing the fact
that defendant had admitted guilt at an early stage and had
agreed to abandon a writ on a very close PC 995 issue. People
appeal. CA holds per LOPEZ that the FRITZ power to strike the
whole includes the lesser power to strike the punishment.
However, PC 1385 requires that the reason be in furtherance of
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justice and set forth in the minutes. Without commenting on
the validity of the factors cited by the judge, CA merely notes
that there is nothing in the clerk’s transcript that could qualify
as minutes setting forth reasons for the striking. Thus, CA
remands for resentencing.
People v. Jackson (1986) 178 Cal.App.3d 694. CA refuses to
remand for opportunity to exercise FRITZ discretion to strike a
PC 667 prior. CA notes that a striking per PC 1385 is very
extraordinary and is like setting aside a judgment after trial.
The action must be in the furtherance of justice, which requires
consideration of the interests of society. Here, the court
imposed a middle term because it found no circumstances in
mitigation. Absent circumstances in mitigation, there could be
no basis for striking the prior.
People v. Mack (1986) 178 Cal.App.3d 1026. CA declines to
remand for exercise of FRITZ discretion re: defendant’s PC 667
prior. Since the record is silent on the issue of whether the
judge realized there was discretion, CA presumes the court
applied the correct law. (CA ignores the fact the correct law was
unknown at the time.) Even if the court erroneously believed it
had no discretion, CA would find the error harmless since a PC
1385 striking requires reasons showing the furtherance of
justice. Here, the judge refused a CRC commitment due to
defendant’s excessive criminality and also noted that defendant
had a long and serious record, including violent and aggressive
behavior. Also, defendant was on probation at the time and had
a history of poor performance on probation. Judge also found
no circumstances in mitgation. On this record, it was not
reasonably probable that the court would have (or properly
could have) struck the prior.
People v. Flint (1986) 180 Cal.App.3d 13. Defendant seeks
remand per FRITZ so that trial court can exercise discretion to
strike prior. CA notes defense attorney asked the court to use
the prior in aggravation so that it could not be used to enhance.
In denying that the trial court “appeared” to be exercising its
discretion. In the absence of any contrary indication in the
record, CA presumes the discretion was exercised.
People v. Williams (1986) 180 Cal.App.3d 57. Noting that PRICE
and LOPEZ are still on the books while FIERRO was ordered
depublished, the CA concludes that the more authoritative inplace authority allows a trial court the discretion to strike a PC
667 (PROP 8) prior per PC 1385. Since the record here
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demonstrates that the judge was unaware of this authority, the
CA remands for resentencing. OPINION ON REMAND, AFTER
HEARING GRANTED.
People v. Dolliver (1986) 181 Cal.App.3d 49. Although defendant
was enhanced for PC 667 priors before FRITZ was decided, CA
refuses to remand and allow an opportunity for the court to
exercise discretion. CA notes: defendant never asked the court
to strike the prior; the court gave no indication it believed it had
no discretion; before this sentencing, the reasoning of FRITZ
had been anticipated in LOPEZ. In sum, in the absence of any
indication to the contrary, CA assumes that the trial court knew
and applied the correct law. No POPE error in not moving to
strike, as defendant’s bad record left no hope of striking.
People v. Santana (1986) 182 Cal.App.3d 185. Defendant pled to
residential 459 and admitted prior residential 459 on
understanding with judge (not joined by DA) that judge would
stay prior and use it only to support upper term. Judge did just
that and DA appealed. CA discusses the difference between a
stay and a striking and holds this was not a stay even though
called one because there was no condition under which it could
ever be revived in the future. CA disagrees with LOPEZ
conclusion that the power to strike includes the power to stay.
Even if this was a stay, there was no jurisdiction to do so since
PC 667 is mandatory. The judge could strike the prior, but that
requires compliance with PC 1385. Here there were no reasons
stated and defendant’s entry of a guilty plea in and of itself
could not supply the “furtherance of justice” basis. CA also
holds that a PC 667 prior cannot be used in aggravation as a
means of avoiding imposing it. (CA’s language makes it
ambiguous whether a PC 667 prior could be used to aggravate
after being properly stricken per PC 1385.)
People v. Jackson (1986) 187 Cal.App.3d 499. CA remands for
exercise of discretion whether to strike 2 PC 667 priors per
FRITZ. Trial court referred to the mandate of the people,
indicating he felt there was no discretion to strike the priors.
(CA does note that trial court also referred to defendant’s
numerous priors, but CA finds that does not show exercise of
discretion, only that striking is unlikely. No attempt to conclude
that remand would be futile, though.)
People v. McCutcheon (1986) 187 Cal.App.3d 552. Defendant
pled to 2d degree 459 of residence in March 1982 and that prior
was used to enhance new case 5 years per PC 667. CA finds no
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need to remand to exercise FRITZ discretion. At the time of
sentencing, LOPEZ controlled, so CA presumes judge was aware
of discretion, unlike FRITZ where the record affirmatively
showed an absence of such awareness. CA also finds no POPE
error for failing to urge striking the prior since defendant had a
dismal record and such a motion would have been pointless.
People v. Salazar (1987) 194 Cal.App.3d 634. Defendant pled to
PC 245 and PC 211 and admitted prior PC 211 per PC 667.
Trial court sentenced defendant to mid term on PC 245 and
stayed the PC 211 and the PC 667 prior. CA notes PC 211 and
PC 245 carry same mid term, but PC 211 would have mandated
5 year PC 667 enhancement while PC 245 does not come within
PC 667. CA concludes trial court has the power to stay the
greater under PC 654. CA notes several cases that have so held.
As for HIMMELSBACH to the contrary, CA reviews each case
cited there and finds that they all dealt with appellate
imposition of the greater in circumstances where it was logical
to presume that is what the trial court intended. CA notes court
did err in not sentencing at all on the PC 211 and PC 667;
proper course is to sentence and then stay, which CA does by
ordering amendment to abstract. CA also notes in fn 6 that the
PC 667 prior has no life independent of the PC 211 and must be
stayed if the PC 211 is stayed. (But see *People v. Webb (1995)
35 Cal.App.4th 1828 [REVIEW GRANTED], re: imposing
sentence for the prior even if the present PC 667 offense is
stayed.)
People v. Hoze (1987) 195 Cal.App.3d 949. Defendant was
enhanced per PC 667 for prior serious felony after judge stated
that amended PC 1385 deleted any discretion to strike the
prior. CA notes the offense was committed in 12/85 and the
amendment was effective in 5/86. Retrocactive application
would be ex post facto, so case is remanded for judge to
exercise PC 1385 discretion to strike.
People v. Williams (1987) 196 Cal.App.3d 1157. Defendant pled
to an offense committed before the FRITZ override but was
sentenced after the override became effective. Trial court struck
PC 667 priors per PC 1385 and People appeal. CA holds that
retroactive application of the override would be ex post facto.
Although this is a procedural change in some respects, that
does not resolve the matter. Real issue is whether the change is
to defendant’s disadvantage. The fact that without the override
defendant could get as long a term as he must get with the
override does not mean there is no disadvantage. Making
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mandatory what had been discretionary is clearly to defendant’s
disadvantage; here it would add 10 years to the term actually
imposed.
People v. Carrasco (1988) 202 Cal.App.3d 1078. Defendant
committed a residential PC 459 before FRITZ was decided. 3
prior residential PC 459s were pled and proved but stricken per
PC 1385 and FRITZ. DA appeals, arguing that 3 days before
defendant was sentenced, PC 1385 amendment went into effect
precluding use of PC 1385 to strike a PC 667 enhancement. CA
agrees with DA that the amendment controls. There is no ex
post facto problem because at the time of defendant’s crime the
appellate courts were in disagreement as to whether PC 667
priors could be stricken. That disagreement plus tha mandatory
language of PC 667 gave defendant fair warning that the trial
court was not empowered to strike such priors. Thus, the
purpose of the ex post facto clause was served.
People v. Valencia (1989) 207 Cal.App.3d 1042. Defendant was
given 2 years for PC 211 and 2 CS 5 year enhancements per PC
667. He challenges the new PC 1385 (b) prohibition against
striking terms for PC 667 priors. CA finds no improper
restriction of inherent court authority and no violation of
separation of powers in the fact that the DA can choose which
section to charge a prior under (PC 667, PC 667.5, or PC 667.6)
and thereby determine whether trial court has power to strike.
CA also finds no power to run PC 667 enhancements
concurrent to one another. Although defendant ended up with
much greater term than his more culpable crime partner, that
is due to recidivism, not to punishment for the PC 211. In fact,
the crime partner got more time for the 211 (3 year mid term).
People v. Harrell (1989) 207 Cal.App.3d 1439. Regarding a PC
667 enhancement which the trial court stayed, CA agrees the
court had the power to strike per PC 1385 (since the
amendment to PC 1385 precluding that cannot be applied
retroactively), but CA finds no power to stay. Noting the
apparent intent to strike, CA declines to strike it itself and
instead remands for the trial court to exercise discretion.
People v. Quillar (1989) 214 Cal.App.3d 1458. Defendant was
sentenced to prison for mid term of 3 years for PC 211, and was
enhanced 5 years per PC 667. Defendant argues abuse of
discretion in failing to refer him to CRC. CA affirms since W&I
3052(a)(2) bars CRC where convictions result in term of imprisonment in excess of 6 years. Defendant argues court could
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have stricken the prior per PC 1385 to make him eligible, but
CA holds that PC 1385(b) prohibition against striking PC 667
priors applies even in a case where the defendant would not
actually be sent to prison. Language in PC 1385(b) re: no
striking prior for purpose of enhancement of sentence does not
mean that it is OK to strike such a prior if there would then be
a CRC commitment rather than a sentence. CRC commitment
only follows imposition of a sentence, which must include
mandated enhancements.
People v. Goodner (1992) 7 Cal.App.4th 1324. CA holds that its
statement in a prior decision in this same case, to the effect
that a trial court could choose to impose 1 year per PC 667.5
rather than 5 years per PC 667 was mistaken since Fritz has
been abrogated and there is no longer any power to strike a PC
667 prior.
People v. Jones (1993) 12 Cal.App.4th 1106. CA holds that PC
667.9 is clear and unambiguous in requiring mandatory full
consecutive enhancements for specified prior felonies by
persons who commit new crimes against specified defenseless
victims. Thus, while PC 667.9 is not listed in either PC 1170.1,
subd. (a) (1/3 of enhancement for subordinate terms) or subd.
(d) (full enhancements), CA finds no ambiguity that needs to be
resolved in favor of defendant. However, PC 667.9 by its own
terms can only apply when enhancements area also imposed
pursuant to PC 667. Here, PC 667, subd. (a) enhancements
were found true but were stayed because enhancements for the
same priors were imposed pursuant to PC 667.6, subd. (a). CA
agrees that the same prior cannot support enhancements under
both PC 667, subd. (a) and PC 667.6, subd. (a). But CA also
joins the line of cases holding that PC 654 does not apply to
enhancements, so there was no power to stay the
enhancements under PC 667. Thus, under current law, if a
prior is used to enhance under PC 667, subd. (a), the only
option available is to strike any PC 667.6, subd. (a)
enhancement based on the same prior. The court could not
choose the opposite (impose under PC 667.6 and strike under
PC 667), because PC 1385 no longer allows the striking of a PC
667 prior. CA remands, noting that if the court elects to
sentence per 667.9, it must also sentence under PC 667 (a) and
strike under PC 667.6 (a).
People v. Turner (1998) 67 Cal.App.4th 1258. Two serious felony
priors were alleged, both per PC 667 and for the Three Strikes
Law. Per Romero, trial court exercised discretion to strike one
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prior, resulting in a second strike sentence instead of a third
strike sentence. The court also failed to impose 5 years per PC
667 for that stricken prior. CA rejects any Candelario analogy
and sees no basis for concluding that the failure to sentence on
the PC 667 enhancement somehow implies it was found not
true. The act of striking for the Three Strikes Law confirms that
it had been found true, but the Three Strikes power to strike
does not extend to striking for the purpose of PC 667. CA
remands for imposition of that enhancement.
5)

Evidence Admissible to Prove that the Elements of
PC 667 are Met

People v. Longinetti (1985) 164 Cal.App.3d 704. Defendant was
enhanced 5 years per PC 667 for a prior residential burglary.
The prior was 2d degree. The judgment said PC 459, as charged
in the information, and the information alleged (superfluously,
at the time) “burglary of the residence of...” The CA
distinguishes CROWSON since here, the judgment effectively
incorporateed the information by reference, so the CA treats it
as part of the judgment. The CA recognizes this as inconsistent
with JACKSON, but feels free to ignore what it calls dicta in
JACKSON. DISSENT would follow JACKSON.
People v. Alfaro (1986) 42 Cal.3d 627. Defendant was
convicted of PC 211 with prior PC 459 and PC 211, per PC 667.
He denied priors and they were proved by court documents.
Proof that prior PC 459 was residential was contained in
information “did enter the house of ...” and in plea of “guilty as
charged in the information”. Elevating JACKSON dicta to
holding, SC concludes that residential nature of prior was not
an element of the PC 459 to which defendant had pled, and
superfluous facts in information, which defendant had no
incentive to contest, cannot add to elements. Record of the prior
does not include all court records, but only the judgment and
all maters necessarily adjudicated therein. SC explains why the
CROWSON rule should apply in PC 667 context, noting that the
consequences flowing from a particular construction should be
considered, and it is proper to avoid not only absurd
consequences, but also inconvenient ones, such as the minitrials of old cases that would result from any other rule. While
the reference to a house in this information did inform def of the
specific charges, it was still superfluous for CROWSON
purposes. BUT SEE PEOPLE v. GUERRERO (1988) 44 Cal.3d
343, overruling ALFARO.
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People v. Guerrero (1988) 44 Cal.3d 343. SC overrules
ALFARO, reanalyzes McVICKERS, SEELEY, FINLEY, and
concludes that when determining if a prior PC 459 qualifies as a
serious felony, the trier of fact can look to the whole record, but
no further. SC never defines what that includes and never
overrules JACKSON or CROWSON.
People v. Colbert (1988) 198 Cal.App.3d 924. Per GUERRERO,
CA concludes there was no error when trial court found a prior
PC 459 2d to be residential based on prior information (“entered
the residence of V to commit larceny’) and the abstract (“guilty
as charged in the information”). CA holds that these and any
“other relevant court documents” may be considered.
People v. Batista (1988) 201 Cal.App.3d 1288. Defendant was
enhanced per PC 667 for prior residential PC 459 to which he
had pled nolo contendere. Per GUERRERO, CA affirms since
trial court was able to look at the record of the prior
(Information chargng PC 459 of residence and plea to PC 459 of
residence). Defendant argues GUERRERO should not be
retroactive. CA notes there is a presumption of retroactivity. CA
then applies the 3 part test. Although GUERRERO clearly
overruled the prior rule in ALFARO, CA notes ALFARO was
decided after defendant’s present conviction, so there was no reliance by defendant or law enforcement on the old rule.
Moreover, the purpose of the new rule (furthering the evident
intent of the voters in establishing the enhancement) would be
served by retroactivity. CA also notes this case went to
California Supreme Court and was remanded for reconsideration in light of GUERERO, which CA reads as implying
retroactivity of GUERRERO.
People v. Carr (1988) 204 Cal.App.3d 774. CA holds that a plea
form indicating a prior PC 459 was of a residential dwelling is
the type of record that can be considered to prove a PC 667
prior per GUERRERO. As for retroactive application of
GUERRERO, CA finds no problem with that at least in cases
(such as this) which occurred before ALFARO, so there can be
no argument of reliance on that decision.
People v. Vasquez (1988) 204 Cal.App.3d 1531. Per
GUERRERO, CA upholds 1 PC 667 enhancement where
information alleged PC 459 of residence and RT of plea to PC
459 2d specified that it was of a residence. As to a 2d prior PC
459, 2d, CA finds insufficient showing where information said
inhabited dwelling (but not residence, which would have
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mattered for probation eligibility), but plea was not “as
charged,” and nothing else about the plea indicated defendant
was admitting the inhabited dwelling, which he may well have
believed was irrelevant in light of 2d degree bargain. CA notes
that if the information had been read at the time of the plea,
that might be enough, but that did not occur here.
People v. Smith (1988) 206 Cal.App.3d 340. CA finds PC 459
priors were adequately shown to be residential per PC 667 even
though 2d degree. Information charged they were residential
and TAHL waiver forms contained admissions they were
residential. Rejecting a variety of unclearly framed arguments,
CA finds these documents and the RT of the sentencing
proceeding are proper documents that are part of the record per
GUERRERO. CA also rejects defendant’s argument that his use
of the word residence did not establish the buildings were
inhabited; merely that they were designed to be residences. CA
notes 2 of the priors alleged the buildings were occupied. CA
also notes defendant had ample reason to contest this and did
not do so.
People v. Johnson (1989) 208 Cal.App.3d 19. Defendant was
convicted of residential PC 459 and enhanced per PC 667 for 8
prior residential PC 459s. Defendant challenges residence
finding in 7 of the priors. In each case information alleged
residence and defendant pled to PC 459, 2d. As to each, defendant testified he did not recall the character of the PC 459s
except they were not residential. CA upholds true findings on 1
batch that occurred after PROP 8 - residence allegations were
not superfluous since they established PC 667 elements for
future cases. As to one earlier batch, CA finds judge’s and DA’s
PC 1203.1 statements referring to residence were enough. As to
the rest, CA rejects VASQUEZ, still sees no difference from
GUERRERO, finds the judge could properly disbelieve
defendant’s testimony, and concludes that since what remains
permits inference of residence, it is enough to prove it BRD. CA
never states that any of the pleas were to the information as
charged. (Seems very strained.)
People v. Atkins (1989) 210 Cal.App.3d 47. PC 667 prior was
proved by use of copies of CDC records, over defendant’s best
evidence objection. CA affirms per EC 1511, allowing copies
unless there is a genuine question of authenticity or it would be
unfair to use a copy. Burden is on the opponent to raise such
issues, and they have not been raised here, so the copies were
proper.
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People v. Reynolds (1989) 211 Cal.App.3d 382. Defendant was
enhanced per PC 667 for 3 out of state priors.As for 2 Oregon
priors, the trial court per GUERRERO considered only the bare
records of conviction, which do not provide enough information
about the crimes to determine whether they qualify. Although
the informations are in the present record, defendant was not
found guilty as charged, but was convicted of LIOs, so the
informations do not help determine the elements. CA remands
for reconsideration since ALFARO is retroactive and allows the
court to consider more than was considered the 1st time. CA
sees no double jeopardy problem, distinguishing cases of failure
to muster enough evidence from cases where the People were
erroneously barred from presenting admissible evidence.
People v. Garcia (1989) 216 Cal.App.3d 233. To prove prior PC
459 alleged per PC 667 was residential, DA offered information
and change of plea, which established entry of house. Judge
found that insufficient, with no reference to being occupied, and
then on its own the court took judicial notice of the entire file
for the prior, finding that the probation report containing
defendant’s admission that he was involved in residential PC
459s to support drug habit. CA catalogs the items that have
been held proper for consideration, recognizes that probation
reports contain much hearsay, but stresses defendant had
opportunity here to dispute the report and did not do so, and
judge here was careful to rely only on defendant’s admissions.
CA also finds admissions of “residential” PC 459 were sufficient
to bring the prior within PC 667, as residence and inhabited
dwelling house are synonymous.
People v. Rhoden (1989) 216 Cal.App.3d 1242. Defendant was
enhanced 5 years per PC 667 for prior FLORIDA felony. Since
the offense here occurred before ALFARO, and the hearing on
the prior was after GUERRERO, CA applies the GUERRERO
rule. That allowed consideration of the Florida BOYKIN waiver
form, the information, the judgment of conviction, and the
certificate of commitment, but NOT a Department of Corrections
commitment to custody form, which contained key admissions,
but which was prepared after sentencing and had nothing to do
with sentencing or the conviction. Thus, it was not part of the
record of conviction. The Florida statute punished what would
be a PC 288(a) in CALIFORNIA, but also had an alternate for
lewd acts in presence of child, which would only be a
misdemeanor in CALIFORNIA. Since the allowable documents
do not disclose which provision was used in defendant’s case,
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CA must presume the least punishable offense, so no CALIFORNIA felony has been shown.
People v. Gomez (1990) 219 Cal.App.3d 157. Despite footnote in
GUERRERO re: not being called on in that case to decide what
items in the record can be used to prove the elements of PC
667, CA concludes that per GUERRERO it was proper to
consider the charging information and the abstract of judgment.
Although the charging allegations are hearsay, they are
admissible to explain the admission contained in the plea.
Defendant pled to second degree burglary at a time when it
included both residential and other burglaries, but CA finds
sufficient evidence in the information alleging residential
burglary and the abstract showing the guilty plea. CA never
mentions whether the abstract showed that defendant pled
guilty as charged in the information. (ACCORD - People v.
McDade (1991) 230 Cal.App.3d 118.)
People v. Castellanos (1990) 219 Cal.App.3d 1163. Reviewing a
number of cases that have decided various documents are part
of the entire record admissible to prove that an alleged PC 667
prior burglary was of a residence, CA concludes that a
preliminary exam RT is among the admissible documents. CA
states that all relevant documents in the court file of the prior
are part of the “entire record of conviction.” CA also notes that it
logically follows that if the Information is part of the record, so
is the PH RT - the very document on which it was based. CA
notes that being part of the record does not automatically mean
the item is admissible. Here, defendant argues the PH RT is
hearsay and deprives him of the right of confrontation. CA notes
this is former testimony that would be admissible on a showing
of unavailability, since former testimony is considered so
reliable. In view of the reliability and the limited purpose for
which the RT is being used - not against a defendant in the
traditional sense, but merely for the “neutral” inquiry into the
nature of the prior, CA concludes the RT is admissible even
without showing unavailability, as an exception to the hearsay
rule in order to explain the admissions contained in defendant’s
prior pleas. (Followed in People v. Vellejo-Lugo (1991) 228
Cal.App.3d 66; BUT SEE People v. Woods (1990) 224
Cal.App.3d 950, summarized below.)
People v. Williams (1990) 222 Cal.App.3d 911. Defendant was
enhanced 5 years per PC 667 for prior ADW with personal use
of a firearm. The personal use finding by the present trial judge
was based solely on the probation report from the prior case,
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which quoted a police report reference to a statement by the
victim that defendant held a knife at his back. CA holds that
hearsay thrice removed is too unreliable to support proof
beyond a reasonable doubt of elements of an enhancement.
GARCIA is distinguished as involving admissions of the
defendant - a hearsay exception inapplicable here. (CA notes
that here, defendant was not only deprived of the opportunity to
cross-examine the authors of the probation or police report, but
that PH RT shows contradictory testimony by V, who then said
he had no idea what defendant held to his back. However, from
the CA rationale, the result would apparently be the same even
without the contradictory PH testimony.)
*People v. Woods (1990) 224 Cal.App.3d 950. Defendant was
enhanced per PC 667 for a prior robbery with use of a
firearm. He had pled only to robbery, but the use of a firearm
element (essential to the PC 667 finding) was proved by use of
the preliminary examination transcript, over the objection of
the defense. Rejecting Castellanos, CA sees no basis for
ignoring the normal rules of evidence when proving a prior. A
PH RT is hearsay and cannot be used absent a showing of
unavailability. While all or part of a PH RT could be used if it
consisted of testimony of the defendant, constituting
admissions, or if it was made part pf the record as part of a
plea bargain, no hearsay exception applies here. A plea to an
Information is not an admission of every fact shown at the
PH.

ORDERED
UNPUBLISH
ED

*People v. Guzman (1990) 225 Cal.App.3d 1302. Defendant
was enhanced 5 years per Penal Code § 667 for a prior Texas
robbery conviction. The Texas statutory definition of robbery
does not include the asportation element of a California
robbery, Nonetheless, the trial court found documents± in the
Texas records showed that this particular robbery did include
asportation. CA holds this prior does not qualify, because of
the CROWSON interpretation of the same language used in
PC 667 re: foreign state priors must include all elements of a
California felony. CA strongly defends the CROWSON “least
adjudicated elements” rule and rejects any application of
GUERRERO in the context of an out-of-state prior.
GUERRERO involved a California prior, so the language re:
foreign priors including all elements of a California prior was
not at issue. CA also notes that residential burglary, at issue
in GUERRERO, is a “special and unique” serious felony. CA
concludes the GUERRERO analysis can apply only when a
California or foreign prior is based on a statute that defines a
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felony in alternative ways, at least one of which contains all
elements of a California felony. In that situation, the entire
record of the prior can be examined to determine whether the
particular crime fell within an alternative definition that contained all elements of a California felony. In the present case,
the Texas statute at issue did not have any definition of
robbery that included all elements of a California robbery. CA
also notes that other California felonies suggested by the
Attorney General, such as attempted robbery, still do not
have all elements matched by the Texas statute here, and
even if they did, the People on appeal cannot come up with a
new provision of PC 1192.7 (setting forth different types of
serious felonies) which was never charged below.
People v. Goodner (1990) 226 Cal.App.3d 609. On People’s
appeal from order striking to PC 667 priors, CA holds trial court
erred in refusing to allow use of probation report in one case
and preliminary examination transcript in the other case to
prove that prior second degree burglary convictions were residential burglaries. Although hearsay, these documents are
admissible for the purpose of proving the nature of a PC 667
prior. CA describes this as a “neutral inquiry” and notes that
the defendant must be given an opportunity to challenge or
refute anything contained in these hearsay documents. CA
notes in fn. 2 that a federal case disallowed reliance on facts in
the present probation report to prove the nature of a prior, but
CA distinguishes that case since here the DA used the
probation report prepared at the time of the prior.
People v. Matthews (1991) 229 Cal.App.3d 930. Defendant’s PC
667 priors were proved largely by the use of rap sheet computer
printouts brought to court by San Francisco Police Department
ID technician and custodian of records. CA notes that
GUERRERO allows use of the entire record of conviction to
prove details of priors, but rap sheets are not part of the record
of conviction. But PC 969b supplements GUERRERO and
allows use of certified prison records to prove priors. (CA
expressly referred to “details” about priors when discussing
GUERRERO, and just to the fact of the prior conviction in other
parts of the discussion, but never clearly states whether there is
a distinction between what can be used to prove the existence of
a prior and to prove details about the prior.) CA finds rap sheets
are prison records, but these were not certified in any way they were just computer printouts. Thus, they were not
admissible under PC 969b, and CA also finds they were not
admissible as business records since the police technician
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neither compiled the information nor described the mode of
preparation. Thus, the rap sheets were inadmissible and
without them the convictions, shown under a different name
than defendant’s, cannot be connected to defendant. CA strikes
the enhancement for the priors that were not sufficiently proved
by admissible evidence.
People v. Reynolds (1991) 232 Cal.App.3d 1528. CA holds that
for the purpose of a PC 667.7 habitual criminal finding, the
Crowson rule applies strictly, since the statute requires that a
foreign prior include all elements of a particular California
felony. Here, Colorado and Missouri robberies do not qualify
because neither stay has the California robbery element of
specific intent to steal. (CA notes that a Colorado case that read
such an element into Colorado law was later overruled by
another case.) However, for the purpose of PC 667, which
requires only that the foreign prior contain all elements of “a
serious felony,” CA notes that the list of serious felonies
includes non-statutory crimes, so a foreign prior can qualify
even if it does not meet the definition of a specific California
crime. Thus, Missouri prior for assault with intent to kill with
malice does qualify. A Missouri robbery also qualifies since the
judgment indicates defendant used a gun, so it qualifies as a
felony in which defendant used a gun. Another Missouri
robbery in which a blank pistol was used does not qualify. CA
emphasizes that the Guerrero rule, allowing a court to look at
the record of the conviction, means only that the record can be
considered in determining the actual adjudicated elements of
the foreign prior. But this does not mean a court can search a
Missouri record for evidence of an intent element when intent is
not an element of the Missouri crime. Thus, while intent was
alleged in the Missouri information and admitted as part of the
plea “as charged,” CA still finds that prior cannot be used as a
PC 667 prior serious felony.
People v. Abarca (1991) 233 Cal.App.3d 1347 CA upholds use of
the transcript of a change of plea in a prior case in order to
prove that the plea was to a serious felony (residential burglary).
CA concludes that the “record of conviction” referred to in
Guerrero includes all items that could have been used in an
appeal from the prior conviction - that is, all items considered
part of the normal record pursuant to Rule 33, plus all items
that could have been augmented pursuant to Rule 12. CA finds
no hearsay problem, since defendant’s statements contained in
the change of plea transcript come within the admissions
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hearsay exception, and the transcript itself comes within the
official records hearsay exception.
People v. McMahan (1992) 3 Cal.App.4th 740. Defendant was
enhanced 5 years per PC 667 for a prior Missouri rape. In
proving that the Missouri prior contained all the elements of a
California felony, the DA offered a variety of documents
pertaining to the conviction, but never offered any evidence of
the actual language of the Missouri statute. CA holds that
Guerrero controls, rather than Crowson, even as to an out-ofstate prior. Under Guerrero, the entire record can be used to
prove the facts of the prior. Only where the entire record cannot
be examined, or where it fails to disclose the underlying facts, is
it necessary to produce the statute and rely on the least offense
punishable under the statute. Here, the indictment and plea
transcript clearly disclose all the elements of a California rape.
People v. Hayes (1992) 6 Cal.App.4th 616. CA reaffirms that in
determining whether a Texas prior contains all the elements of
a California prior, for the purpose of a PC 667 prior serious
felony enhancement, the trial court can look to the Texas
charging documents as well as the Texas statute. CA rejects
Reynolds as misreading Guerrero. Crowson retains no validity
in this context after Guerrero.
People v. Goodner (1992) 7 Cal.App.4th 1324. CA holds that
statements defendant made to his probation at the time of a
prior conviction can be used in a subsequent case to prove that
the prior conviction comes within PC 667. Prior cases holding
that such statements are coerced were abrogated by Prop 8,
since federal law is contrary. (CA notes this was not a case
where defendant faced a rebuttable presumption of a more
severe sentence if he made no statement to the probation
officer.)
People v. Jackson (1992) 7 Cal.App.4th 1367. After defendant
was found guilty by a jury, he waived jury and had a court trial
on an allegation of a PC 667 prior residential burglary. The
proof offered at the court trial failed to establish that the prior
burglary was of a residence, so the trial court erred in finding
the allegation true. CA rejects AG efforts to prove the residential
element through appellate judicial notice or appellate factfinding. AG argues this is a sentencing matter and that the
probation report received at the time of sentencing proved the
residential element, but CA disagrees, holding that the
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enhancement could not become a sentencing matter unless and
until it had been adequately proved at the court trial.
*People v. Cruz (1992) 9 Cal.App.4th 408. In finding that
defendant’s prior conviction of assault with a deadly weapon
involved personal use of a knife, making it a serious prior
felony per PC 667, the trial court relied on the facts as stated
in the Court of Appeal opinion affirming the prior conviction.
CA holds that a Court of Appeal opinion is not part of the
record of the conviction. CA notes reasons why facts may be
stated incorrectly, and why errors may not be corrected. The
opinion is a guide to the law, not proof of the facts. Since
there was no other evidence of personal use, CA sets aside
the finding of the prior.

ORDERED
UNPUB–
LISHED

People v. Shirley (1993) 18 Cal.App.4th 40. Defendant was
enhanced per PC 667 based on a prior conviction of PC 245
(assault with a deadly weapon), which was a serious felony by
virtue of defendant’s admission at the time of the prior plea that
he had personally inflicted GBI within the meaning of PC
12022.7. In that prior proceeding, defendant had initially been
placed on probation, but when he subsequently violated
probation he was sentenced to prison on the ADW, but the PC
12022.7 enhancement was stricken for unknown reasons. CA
upholds imposition of the present PC 667 enhancement,
concluding that the “conviction” of a prior serious felony was
complete (within the meaning of PC 1192.7) when defendant
had previously pled guilty and admitted the PC 12022.7
allegation. The subsequent striking of the PC 12022.7
enhancement only affected the sentencing in that case, and did
not change the nature of the conviction for use in future cases.
People v. Myers (1993) 5 Cal.4th 1193. Supreme Court holds
that when an out-of-state prior is alleged under PC 667, the
trial court may review the entire record, including the probation
report, to determine whether the offense to which the defendant
pled in the other state contained all the elements of a California
serious felony. Thus, the situation is controlled by Guerrero,
which involved a prior California felony, not by Crowson, which
involved out-of-state priors, but in the context of PC 667.5
rather than PC 667.
People v. Gonzales (1994) 29 Cal.App.4th 1684. CA rejects Cook
in light of subsequent decisions in Equarte and Brown, and
concludes that gross vehicular manslaughter while intoxicated
or other than while intoxicated can constitute prior serious
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felony convictions if the defendant personally inflicted great
bodily injury in the commission of the offense. The fact that
murder and manslaughter are expressly listed as serious
felonies while vehicular manslaughter is not makes no
difference, nor does the fact that vehicular manslaughter would
always include great bodily injury personally inflicted by the
driver. In the context of PC 1192(c)(8), CA finds no requirement
of a specific intent to inflict the great bodily injury; rejecting
Lovelace, the CA concludes that the word “inflict” does not
imply a specific intent, especially in light of other statutes that
refer to “an intent to inflict…” CA finds no due process or other
problem in the fact that in the prior proceedings, it was not
alleged, proved, or admitted that the defendant personally
inflicted great bodily injury. Per Goodner, CA finds no due
process or confrontation problems in the use of the preliminary
examination transcript from the prior proceedings, even though
it constitutes hearsay, to prove that the defendant personally
inflicted great bodily injury., since such transcripts are part of
the entire record of the prior proceedings.
*People v. Stephens (1995) 34 Cal.App.4th 1227. Defendant
challenges use of a Colorado prior conviction for sexual
assault on a child, used here to support a 5 year PC 667
enhancement. The Colorado offense requires only that the
victim be under 15, not 14 as required by California PC 288,
subd. (a). Also, the Colorado crime requires no specific intent
to arouse passions. CA upholds use of the prior, finding proof
that the minor was under 14 in the Colorado case, based on
the fact that the same victim was the victim in the present
case, and that evidence in the present case establishes she
was only 9 at the time of the Colorad case. Although she is
identified only by the initial C, CA is certain it is the same
person because other victims in each case were J and M, also
children of defendant!! CA also finds ample proof of the
requisite intent in defendant’s confession to the Colorado
crime, contained in the arrest report which was attached as
part of the affidavit supporting the arrest warrant. The entire
record for proof of the prior includes all items that could be
used on appeal, and an arrest warrant can be augmented
into a record on appeal. This does not make all information in
the arrest report admissible to prove the prior, but
defendant’s statements were admissions against interest,
reported by an officer as part of an official record.

REVIEW
GRANTED

*People v. Vindiola (1995) 37 Cal.App.4th 1637. CA upholds
use of the pleadings and probation reports used here to prove
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that 2 prior PC 459 convictions were residential burglaries.
CA discusses at length the fact that some items in the court’s
file may be or contain information that is admissible to prove
some facts, but is hearsay that is inadmissible to prove other
facts. Some items may properly prove defendant was
convicted of a certain crime, but the same items would be
inadmissible hearsay if offered to prove that defendant
actually engaged in the conduct underlying the conviction.
But CA still concludes that a statement in a pleading or a
probation report describing a burglary as residential are
admissible to prove that the conviction was for burglary of a
residence. Even if “residence” was not an element of the prior
conviction, “building” was and the pleading and probation
reports here establish that the building defendant admitted
entering was a residence. Defendant remains free to offer
evidence to show that his plea did not mean this, but in the
absence of such contrary evidence, this is sufficient to prove
the prior burglary was residential. CA notes it need not
address the admissibility of other challenged items here since
even if they were inadmissible, the remaining evidence still
established the residential character of the building. But CA
notes for guidance that AG concedes that a letter in the
court’s file from a deputy DA to a probation officer is
inadmissible hearsay, CA offers no view as to the
admissibility of written “Views of the Judge,” also found in
the court’s file.

GRANTED

*People v. Isais (1995) 40 Cal.App.4th 38. CA upholds use of
the preliminary examination transcript to prove that a prior
serious felony conviction involved the infliction of great bodily
injury. CA follows the Castellanos line, acknowledging that
those cases do not discuss the interplay between the Guerrero
principle
and
the
constitutional
requirement
that
unavailability be shown before former testimony can be used.
CA discusses that and concludes that in the constitutional
sense, Guerrero’s rule against relitigating the prior precludes
the use of live witnesses to prove the prior, even if they are
available, so this rule makes the unavailable! However, a
statutory problem remains, since EC 240 defines
“unavailable” in a way that cannot include this situation. CA
then concludes that the Guerrero principle establishes a
limited exception to the hearsay rule, so it is not necessary to
worry about complying with statutory unavailability.

REVIEW
GRANTED

People v. Reed (1996) 13 Cal.4th 217. In order to prove that an
alleged PC 667 prior serious felony involved use of a deadly
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weapon, DA offered the RT of the preliminary examination on
the prior and statements from the probation report prepared for
the prior case. SC notes that it has not previously defined what
is part of the “entire record” that can be used to prove the
nature of the prior. That could mean the equivalent of the
record on appeal, or it could be more narrowly restricted to the
parts of the record reliably reflecting the facts. Either way, the
PH RT would be included. But it is double hearsay. The
transcript itself comes within the official records exception, and
the testimony of witnesses comes within the former testimony
exception. SC holds that there is no need to show actual
unavailability of the witness, since the rule that the DA cannot
present evidence outside the record makes the witness legally
unavailable. The definition of unavailability in EC 240 is not
exhaustive. SC does not decide whether the defendant would be
allowed to introduce evidence outside the record. SC does not
decide the issue in Castellanos, which found that proof of a
prior is a neutral inquiry, creating a nonstatutory hearsay
exception, but comments indicate the SC is not impressed with
that theory. As for statements in the prior probation report, SC
concludes that was inadmissible hearsay. The declarant was
not even identified, so it cannot be determined that it was the
defendant, for the admissions of a party exception. But that
error was harmless as the same information was proved by the
PH RT.
People v. Lewis (1996) 44 Cal.App.4th 845. As one of the strikes
alleged in the current case against defendant, the People sought
to prove that a 1967 Louisiana conviction for escape from
prison matched a California serious felony. Although the
elements of the Louisiana offense did not establish that the
escape included an assault on a prison guard, the People
sought to show such facts by use of a document from
defendant’s prison file, signed by the judge and dated 2 months
after defendant had been convicted and sentenced and
containing a factual description, plus a document from the
Louisiana court file, signed by the DA and dated 2 days after
the escape, also containing a factual description. CA first holds
that only the latter (apparently prepared for a bail hearing) can
be considered part of the record leading to imposition of
judgment, since the other came 2 months later and was
apparently for prison classification purposes. Also, both
documents contain inadmissible hearsay, since the source of
the factual assertions is not even disclosed. Thus, there was no
admissible evidence to establish the necessary facts.
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People v. Bartow (1996) 46 Cal.App.4th 1573. To prove that
defendant’s prior PC 246.3 involved personal use of a firearm
(making it a PC 667 serious felony), the DA relied on the
transcript of the preliminary exam, which included police
testimony that defendant had a firearm. Defendant was not
allowed to counter this with the transcript of the trial (which
resulted in a hung jury, followed by defendant’s plea of nolo
contendere). At that trial, the co-defendant testified she was the
one who had the gun. CA holds it was error to disallow use of
the trial transcript. Even though there was a hung jury, this
was still a part of the record in that case. The testimony of the
co-defendant comes within the former testimony and
declaration against interest hearsay exceptions as long as she
was currently unavailable. Reed found unavailability in such
circumstances, since Guerrero precludes the DA from going
outside the record. Addressing the issue left open in Reed, CA
concludes that the same preclusion applies to the defendant’s
efforts to go outside the record, so the co-defendant here was
currently unavailable.
People v. Leslie (1996) 47 Cal.App.4th 198. Defendant was
sentenced pursuant to the Three Strikes law based on a 1991
prior serious felony (PC 246.3 - a felony involving personal use
of a firearm). When defendant pled guilty to that crime, the
information included an allegation that it would constitute a
serious felony per PC 1192.7, but defendant was not asked to
admit that allegation and no finding was made on that issue.
Defendant argues that PC 969f (as amended 1/1/91) required
that such an allegation be pled and proved in order to be able to
use the conviction in the future as a prior serious felony. CA
disagrees - PC 969f presents an optional procedure that
“prequalifies” a conviction and makes it easier in the future to
prove that is was a prior serious felony. What happened here
was, in essence, a dismissal of the serious felony allegation from
the prior information, but that does not preclude proving in a
future case that it met the requirements of a serious felony.
Rather, this just leaves the present DA in the same position as
would have been the case if the prior allegation had never been
included in the 1991 information.
People v. Monreal (1997) 52 Cal.App.4th 670. Defendant’s
sentence was doubled pursuant to the Three Strikes Law based
on a prior assault with a knife, that would qualify as a serious
felony only if defendant personally used the knife. That element
was proved by use of the probation report from the prior case,
which contained a statement made by defendant to the
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probation officer establishing his personal use of the knife.
Defendant claims his current trial attorney was ineffective for
not objecting to the use of the hearsay in the probation report.
CA first notes that defendant’s statements are admissible as
statements against interest, but the probation report itself still
remains hearsay. Reed held that some aspects of a probation
report are inadmissible, but in this case what was admitted was
a statement heard directly by the probation officer and reported
contemporaneously pursuant to his duty as a public employee,
making it admissible per EC 1280. While defendant had no
right to cross-examine the probation officer, he did have the
opportunity to present evidence he was misquoted, or to
otherwise correct any errors. CA also concludes the probation
report was part of the record in the prior case in the broad
sense, in that it would be part of the normal record on appeal.
CA goes on to find it part of the record in the narrower sense,
since the portion utilized here was sufficiently reliable for the
same reasons relied on in the hearsay discussion. Per Goodner,
CA also finds no violation of the privilege against selfincrimination in this use of defendant’s statements to the
probation officer.
People v. Sohal (1997) 53 Cal.App.4th 911. CA finds no problem
with proving that defendant’s alleged prior serious felony was
assault with a deadly weapon (rather than assault by means
likely to produce great bodily injury) with the use of a transcript
of the entry of the prior plea. Specifically, the prior prosecutor’s
statement of the factual basis of the plea was not inadmissible
hearsay; rather, in this context it was an adoptive admission of
the truth of the facts underlying the plea.
*People v. Martinez (1997) 54 Cal.App.4th 1533. CA upholds
use of computer printouts of booking, rap sheet, and DMV
information, used to prove that defendant was the same
person who was the subject of the PC 969b prison packet.
Adequate foundational evidence was introduced here. CA
follows Dunlap and rejects Matthews, stressing the difference
between using such evidence to prove the fact of the prior, as
opposed to the substance of the prior.

REVIEW
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People v. Best (1997) 56 Cal.App.4th 41. To prove that
defendant’s alleged prior PC 245 was a serious felony (requiring
personal use of the deadly weapon), the DA offered the
transcript of the preliminary exam held in the prior case. In that
preliminary exam, the investigating officer testified per
Proposition 115 that the victims had told him that defendant
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assaulted them with a bat. CA holds the prior RT was
inadmissible to prove the prior personal use. Reed is
distinguished because it relied on a pre-Proposition 115
preliminary exam, and found reliability in the procedural
protections, such as confrontation and cross-examination, that
were not available here. This case contains an extra level of
hearsay beyond Reed, for which there is no exception to support
admission. CA strikes the finding of the prior.
People v. Milosavljevi (1997) 56 Cal.App.4th 811. Defendant
admitted a prior conviction of assault with a deadly weapon.
That prior would support a PC 667 enhancement only if it
involved personal infliction of great bodily injury. A PC 12022.7
enhancement had been pled and proved at the time of the prior
conviction, but was stayed for unknown reasons. Per Shirley,
CA sees no reason why the prior stay should inhibit the use of
the prior under PC 667 in the present case. Shirley involved a
stricken enhancement, but for this purpose CA sees no reason
to treat a stayed enhancement differently. CA sees nothing in
Pearson that should compel a different result, since there is
nothing here to indicate the prior stay was due to PC 654, or
that PC 654 would be violated by the present PC 667
enhancement.
People v. Woodell (1998) 17 Cal.4th 448. To prove that
defendant’s prior North Carolina assault with a deadly weapon
conviction qualified as a PC 667 prior serious felony, the People
were required to show personal use of the deadly weapon. To
prove personal use, the DA offered the appellate opinion
disposing of the appeal from the North Carolina conviction. The
appeal had followed a guilty plea and contended the court failed
to find as a statutory mitigating factor that defendant acted
under strong provocation. Rejecting that contention, the North
Carolina appellate court explained that the “evidence” showed
that a fellow inmate saw defendant sharpening a scissors blade
and later using it to stab the victim from behind. Defendant
now contends it was improper to rely on that appellate opinion
as it was hearsay and it was not part of the record of conviction,
since it occurred afterward. SC quickly rejects the latter point,
seeing no reason for the rule set forth in some prior CA opinions
that would limit the “record of the conviction” to matters that
occur before the conviction. While not every appellate opinion
will contain relevant facts, those that do can be considered. As
for the hearsay issue, the SC seems to agree that the official
records exception would not encompass the multiple hearsay in
the opinion, but SC finds that admissible for the nonhearsay
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purpose of showing the basis for conviction, as opposed to
showing whether defendant did or did not do something
particular. [This distinction is never explained coherently.]
DISSENT argues the statement here was by an unidentified
inmate to a deputy sheriff, outside of court, and then
summarized by the sheriff at the sentencing hearing. This was
clear hearsay that has now been relied on for the truth of the
matter.
People v. Harbolt (1998) 61 Cal.App.4th 123. CA notes that
Myers held that in proving that a prior felony met the
requirements of PC 667, the trier of fact can consider the entire
record of the proceedings leading to imposition of judgment, but
CA does not interpret this as meaning that only events prior to
judgment can be admissible. Here, the trial court took judicial
notice of the recitation of facts in the opinion on appeal after the
prior conviction, and CA sees nothing wrong with that.
People v. Houck (1998) 66 Cal.App.4th 350. In concluding that a
prior PC 245 offense involved the personal use of a deadly
weapon, the trial court considered the transcript of the
preliminary examination to explain ambiguities in the verdict.
Recognizing that such transcripts have been allowed when the
prior is based on a guilty plea, CA refuses to allow it here, since
the prior resulted from a jury verdict and no reason appears
why the prosecution should not have been required to produce
the more reliable jury trial transcript to show what evidence
was produced at the trial. Although the jury also expressly
found defendant used a deadly weapon in the commission of a
burglary count, that makes no difference since the record before
the trial court did not establish whether the burglary count was
based on the same conduct as the PC 245 count.
People v. Ruiz (1999) 69 Cal.App.4th 1085. To prove defendant’s
prior PC 245 offense qualified as a prior strike, the infliction of
great bodily injury aspect was proved by a combination of an
abstract of judgment and a Department of Corrections
fingerprint card. The abstract indicated a 3 year enhancement,
but was partly illegible and did not clearly specify the 3 years
was for PC 12022.7 GBI. The fingerprint card did have a
notation that expressly said, “W/GBI 12022.7 PC.” CA
acknowledges that Williams held that such a notation on a
fingerprint card did not prove the nature of the prior by itself,
when the abstract was silent on a crucial point. But CA
distinguishes Williams since here, the card is not being used to
independently prove the nature of the prior, but only to
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determine the content of the now-illegible portion of the
abstract, which was presumably legible when the prison
employee who prepared the fingerprint card reviewed it.
People v. Scott (2000) 85 Cal.App.4th 905. To prove defendant’s
prior robbery was a serious felony, the DA offered a certified
copy of a CDC form which referred to the offense as “211 PC
Robbery w/12022.5 PC Use of a firearm.” No other evidence
proved the use of a firearm element. CA finds this was improper
evidence to prove that element, as it was not part of the record
of conviction. While PC 969c does allow the admission of prison
records, that is only for the purpose of proving the fact of a
conviction – that the conviction occurred. Per Guerrero, such
documents are not admitted for the purpose of proving the
nature or substance of the prior conviction.
*People v. Dale (2003) 106 Cal.App.4th 194. To prove
defendant’s prior ADW involved personal use of a deadly
weapon, making it a serious felony and a prior strike, DA
offered the transcript of the preliminary examination that
preceded the plea to the prior ADW. The trial court reviewed
that transcript, stated reasons for disbelieving the full
testimony of the vague and intoxicated victim, and concluded
the personal use had not been proven BRD. DA appealed,
claiming the trial court could not make credibility
determinations off of a cold transcript. CA finds the People’s
appeal unauthorized, as this was not an order setting aside
any portion of the charges, nor was it an imposition of an
unlawful sentence. Instead, it was a determination based on
the evidence that the prior was not true. The trial court did
not go beyond the record in making credibility
determinations. Evidence that supported an HTA order does
not necessarily amount to proof BRD, and when former
testimony is used to prove a fact, credibility determinations
are proper and even uncontradicted testimony can be
disbelieved. Thus, there was no judicial error here. The
Monge holding re: no double jeopardy bar to retrial of a prior
allows this same prior to be realleged in a future different
case, but does not mean the DA gets to try again in the
present case, where the trier of fact rejected it.
In re Cruse (2003) 110 Cal.App.4th 1495. Petitioner alleges trial
counsel was ineffective for advising him that a prior conviction
for a sexual assault would have subjected him to sentencing
under the Three Strikes Law. CA finds no ineffectiveness, as the
prior in question was, indeed, a serious felony. The preliminary
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hearing transcript showed that the victim’s jaw had been
broken, establishing GBI per PC 1192.7 (c)(8), despite the fact
that GBI was not pled or found in the prior case. Petitioner
points to a medical report found in the court file in the prior
case, stating no definite fracture or other abnormality had been
found. CA rejects reliance on the unsworn, non-certified report
that may be in the court file, but was never received in evidence
and would be inadmissible absent foundation that is not in the
record. Such hearsay is not part of the entire record of
conviction, even though it is in the court file. Since Guerrero
precludes going outside the existing record, no evidence could
have been admitted to rebut the contents of the preliminary
examination transcript.
People v. Luna (2003) 113 Cal.App.4th 395. Defendant was
enhanced per PC 667 based on a prior PC 245 conviction. The
nature of the ADW prior was proved by an abstract of judgment
that stated, “PC245(a)(1)” and “ASSLT GBI W/DLY WPN.” CA
holds that Rodriguez, where an identical abstract was found
insufficient, has been partially modified by Prop 21 in 3/2000,
which deleted from PC 667 the requirement that the defendant
personally use the deadly weapon. All that is needed now is a
conviction for assault with a deadly weapon in violation of PC
245. The notions on the abstract of judgment constituted
substantial evidence that defendant was convicted of such a
crime.
People v. Banuelos (2005) 130 Cal.App.4th 601. Defendant was
enhanced 5 years per PC 667 for a prior serious felony
conviction of PC 245. CA notes that Proposition 21 added to the
list of serious felonies all crimes of assault with a deadly
weapon under PC 245, regardless of whether the defendant was
a direct perpetrator or an aider and abettor. However, if the
prior PC 245 was assault by means likely to produce GBI, it is
still necessary to prove that the defendant personally inflicted
GBI, personally used a firearm, or personally used a deadly
weapon. Here, the only evidence was the PC 969b prison
packet, which included that abstract and other documents
describing the crime as “ASSAULT GBI W/DEADLY WEAPON.”
CA rejects Luna and concludes such a designation is
ambiguous and may simply be a clerk’s shorthand for any
conduct covered by section 245. While the probation report in
the current case describes the prior crime as involving personal
use of a deadly weapon, and defense counsel stated at
sentencing that defendant had used a car in the prior crime,
but both of these items involve multiple levels of hearsay and
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were not part of the record of conviction in the prior case. They
were not presented at the present trial on the prior and would
have been inadmissible if they had been presented. CA remands
for retrial on the prior.
People v. Gonzales (2005) 131 Cal.App.4th 767. DA used PH RT
to prove that charged prior involved personal use of a firearm.
CA finds no hearsay problem per Reed – prior witness was
unavailable because Guerrero precludes going beyond record of
prior, so former testimony was properly admitted. CA sees
nothing in Crawford to change this rule. CA dismisses Shepherd
as involving a federal statute, so not binding on California
courts. (CA’s discussion of Shepherd seem incomplete.)
6)

Other Issues Pertaining to the Adequacy of Proof
That the Requirements of PC 667 Were Met
a)

Residential Burglary

People v. Rivera (1984) 162 Cal.App.3d 141. Defendant was
charged with burglary of a residence with a prior serious felony
and was found guilty as charged, but the jury inexplicably failed
to make a finding as to degree. Accordingly, he was given the
benefit of a second degree finding, but was enhanced 5 years for
the PC 667 prior. The CA holds that since the jury must have
found him guilty of burglary of a residence, the present
conviction is a serious felony even though second degree.
People v. Jackson (1985) 37 Cal.3d 826. Defendant pled to
459, 2d, admitting it was of a residence and admitting a prior
2d degree 459 of a residence in return for dismissal of 2 more
prior 459s of residences and the right to challenge the validity
of the admitted prior. SC holds residence element is not
surplusage and can be pled and proved as to any 459 after
PROP 8 took effect. As to prior 459s before PROP 8, CROWSON
applies but nothing prevents the defendant from admitting a
prior 459 was of a residence even tho the DA would not be able
to prove that if it had not been admitted. Although defendant
made a bad bargain in retrospect, he bargained for protection
against uncertainty in the law and is bound by the bargain.
People v. O’Bryan (1985) 37 Cal.3d 841. In a companion case
to JACKSON, SC upholds a 5 year PC 667 enhancement for a
prior 1st degree burglary. At the time of the prior crime, 459 1st
included burglary of an inhabited dwelling or trailer coach, or
the inhabited portion of any other building. SC concludes that if
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a portion of a building is inhabited, it constitutes a residence
within the meaning of PC 667 even if the rest of the building is
used for nonresidential purposes.
People v. Crane (1985) 163 Cal.App.3d 667. Defendant was
convicted of 459 and enhanced for a second degree 459 prior
per PC 667. CA holds that even if CROWSON applies, there was
still no error here because the prior (which occurred in 10/82)
was expressly pled as being of a residence within the meaning
of PC 667, the plea to the prior expressly admitted the residence
factor, and the abstract also referred to the 667 aspect of the
conviction. In these circumstances, CA finds the record on its
face establishes the residential nature of the prior.
People v. Lopez (1985) 163 Cal.App.3d 946. Defendant was
convicted of 459, 1st and admitted 2 prior serious felonies
which the court struck. The People appeal that order arguing
PC 667 priors are mandatory and if they can be struck, the
judge failed to state reasons per PC 1385. CA affirms without
reaching those issues. The Information only alleged prior
burglaries, with no specification of degree and no proof or
admission that a residence was involved. Although defendant
admitted “serious felonies”, any felony would seem serious.
Unless defendant is advised of the residence element, the admission is inadequate under BOYKIN-TAHL principles. Since
there was also no allegation or evidence that defendant had
served a prison term for either prior, they did not qualify under
PC 667.5 either, so the order striking them was proper.
People v. Longinetti (1985) 164 Cal.App.3d 704. CA holds
defendant’s non-plea bargain admission to an Information
charging a prior second degree burglary as a residential
burglary is enough to get him 5 years for it. Though CA recognizes JACKSON and O’BRYAN seem to be limited to cases
where defendant specifically admits the prior was a residential
burglary, CA treats the JACKSON language as dicta and
expands the JACKSON holding to all cases involving
admissions.
People v. Garner (1985) 165 Cal.App.3d 145. Defendant pled to
459 and admitted 2 prior 459s wwithin the meaning of PC
1192.7 and 667, plus 1 prior prison term. 2 counts of 496 and
1 more prior prison term were dismissed. As part of the
package, def’s wife pled to 496/17 and a 459 was dismissed.
Defendant was sentenced to 17 years. He attacks the
applicability of PC 667. CA holds that no cert of PC is needed to

328

challenge post plea propriety of enhancements. CA finds the
enhancements invalid since the pleading did not allege, and
defendant did not admit the residential nature of the priors. CA
finds the references to PC 1192.7 and 667 inadequate to notify
defendant of the required residential element. CA reduces the
term to 7 years without remanding, noting defendant could not
be convicted of the dismissed 496s since he was the thief, and
the prior 459s were jail terms, so they could not come under
667.5. CA doubts whether the benefits to the wife could be undone. Defendant could get 1 more year for the dismissed prior,
but that is not enough to justify vacating the plea and
remanding.
People v. Kane (1985) 165 Cal.App.3d 480. CA upholds PC 667
enhancement where information did not allege the prior 459
was of a residence, but defendant was asked whether he had
suffered a prior within the meaning of PC 667 and PC 1192.7,
and he responded affirmatively. That is sufficient to establish
the residential nature.
People v. Kane (1985) 165 Cal.App.3d 480. CA upholds PC 667
enhancement where information did not allege the prior 459
was of a residence, but defendant was asked whether he had
suffered a prior within the meaning of PC 667 and PC 1192.7,
and he responded affirmatively. That is sufficient to establish
the residential nature.
People v. Acosta (1985) 175 Cal.App.3d 1135. Defendant was
convicted of burglary and admitted a prior 1980 second degree
burglary “within the meaning of Penal Code section 667(a).” CA
holds this is not enough to constitute admission that the prior
was a residential burglary since this was neither specifically
alleged nor specifically admitted.
People v. Grover (1986) 177 Cal.App.3d 1182. CA upholds
imposition of 5 year PC 667 enhancement for prior PC 459, 1st.
1st degree nature of the 459 was proved by the fact that the
term imposed for it was a 4 year upper term. Despite change in
the language of PC 459 as of 1/1/79, CA finds no intended
change in the meaning, so under either statute a 1st degree 459
must be of a residence. Under either statute, 459 of an
uninhabited building, or the uninhabited part of an inhabited
building would have necessarily been second degree 459. (CA
indicates that the version of PC 459 in effect prior to 7/1/77
apparently did allow a 1st degree burglary conviction that would
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not necessarily be a residential 459, but that was not the
situation here.)
People v. Anaya (1986) 179 Cal.App.3d 828. Defendant was
convicted of PC 459 1st and enhanced per PC 667 for 2 prior
459s. Although the priors were 2d degree, each was charged as
459 of residence, in each case the change of plea form specified
459 of a residence, and RT of each plea included admission of
459 of a residence. This was not surplusage since both priors
occurred after 1/1/81, so the residence findings precluded
probation except in unusual cases. Defendant was expressly
advised of that consequence on the earlier plea, so he knew
there was a reason to dispute the residence allegations if either
were not true.
People v. Thomas (1986) 41 Cal.3d 837. Defendant had JT on
rape but admitted 4 prior 459s, alleged as serious felonies
within the meaning of PC 667 and 1192.7. SC holds this was
adequate pleading and admission. A 459 can be a serious felony
for several different reasons, including residential nature, GBI,
or gun use. Better form is to specify the basis, but if that is not
done it is a defect that was waived by the failure to demur. It is
assumed counsel advised defendant of the requirements, and if
that was not so, defendant should so allege in habeas
proceedings. SC also finds it makes no difference that this was
a straight admission rather than a plea bargain. (ALSO, in fn 3,
SC notes it may seem quite harsh to seek 4 separate prior
enhancements when 3 of the priors are over 10 years old, but it
is explained here by defendant’s very extensive record.)
*People v. Buschbom (1986) 180 Cal.App.3d 1134. Defendant
was enhanced per PC 667 for 2 prior IOWA burglaries and
attacks them per CROWSON since burglary in IOWA could be
based on entry with intent to commit any crime, not just theft
or a felony. CA distinguishes CROWSON because in
CROWSON the federal crime lacked an element needed in
CALIF. Here, there is no missing element, just a different
element. Since the IOWA burglary required a public offense,
defendant had a reason to contest the allegation of intent to
commit larceny, so it was not mere surplusage. (CA ignores
the fact that if defendant intended another offense, he would
have no reason to contest the allegation.) CA also stresses the
lengthy narrative re:factual basis for the plea, demonstrating
larceny intent. ALSO, CA rejects argument that these should
not be considered separate since they would have been jointly
tried in CALIF. Although they could have been, they would
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not necessarily have been since they were factually unrelated.
People v. Bravott (1986) 183 Cal.App.3d 93. Defendant was
enhanced 5 years per PC 667 for a 1982 residential burglary.
CA upholds the enhancement finding the reference to residence
was not surplusage for 2 reasons. 1st, it meant defendant was
ineligible for probation. 2d, it was after PROP 8, so it meant
defendant could be subjected to PC 667 prior for his next
serious felony. Either reason suffices.
People v. Dillingham (1986) 186 Cal.App.3d 688. Defendant was
convicted of PC 459 1st and was enhanced for 1975 and 1979
prior PC 459, 1sts, both of which were proved at a bifurcated
court trial in which the trial court took judicial notice of the
informations, which pled residence, and the plea in 1 and the
verdict in the other. As for the 1979 conviction, CA upholds the
finding without regard to the extraneous documents since the
PC 459 was committed under the 1976 legislation that became
effective 7/1/77. Per GROVER, all PC 459 1sts under that law
are residential. As for the 1975 prior, the residential nature was
not an element and the reference to residence in the
information was superfluous, so that prior cannot be used.
People v. Castro (1986) 186 Cal.App.3d 1211. CA rejects 5 PC
667 priors. Four were pre-Prop 8 2d degree 459 convictions, so
reference to residence on pleadings was superfluous per
JACKSON; per ALFARO, CA declines to find that mere dicta. As
for 1 post-Prop 8 prior, pleading residence would not be
superfluous. DA below offered Muni Court complaint that refers
to residence and AG argues record is ambiguous, but it looks
like defendant pled to that complaint per PC 859a. CA
disagrees, noting abstract shows defendant was enhanced for a
prior in that case and none was pled on the complaint, so the
pleading to which he pled must have been something else.
Thus, People failed to carry their burden of showing what was
in the pleading to which defendant pled.
People v. McCutcheon (1986) 187 Cal.App.3d 552. Defendant
pled to 2d degree 459 of residence in March 1982 and that prior
was used to enhance new case 5 years per PC 667. CA finds
CROWSON-JACKSON-ALFARO satisfied because in 1982 the
residence allegation rendered defendant ineligible for probation
except in unusual circumstances, so defendant had incentive to
challenge the residence allegation. (CA finds 459 of residence
and of inhabited dwelling house to be identical in meaning.)
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People v. Brady (1987) 190 Cal.App.3d 124. Defendant was
charged with 1st degree PC 459 of residence and was convicted
of 2d degree with prior serious felonies. CA reverses for
instructional error and notes that on retrial defendant cannot
be convicted of 1st degree, only 2d degree. CA notes that before
1982, 1st degree was limited to entry of residence in nighttime,
so 2d degree could also be of a residence, just not at night. But
since 1982 amendment, any PC 459 of residence is 1st degree,
so there is no longer any basis for separate pleading of
residence aspect for PC 667 purposes. From that, CA concludes
that for PC 459 of residence to qualify as a PC 667 convictioin
(to support PC 667 priors), it must be PC 459 1st. Thus, on
retrial, PC 667 cannot apply despite the fact that the building
defendant entered was a residence.
People v. Plager (1987) 196 Cal.App.3d 1537. Defendant had
jury trial on substantive crime and admitted two prior
residential PC 459s per PC 667. Noting that the 2 priors were
both 2d degree, so that People could not have proved they were
residential PC 459s, CA agrees it was ineffective assistance to
advise defendant to admit the priors. If the attorney knew of the
People’s inability to prove the priors, he deprived his client of a
meritorious defense. If the attorney did not know, then he did
not adequately look for defenses. CA streses there was no plea
bargain, so there could have been no possible tactical purpose
in making the admissions. CA rejects AG suggestion that
defendant was simply ready to take his medicine.
People v. Harrell (1989) 207 Cal.App.3d 1439. CA upholds PC
667 enhancement for prior residential PC 459. Although PC
1192.7 was amended to specify “inhabited dwelling” rather than
“residence,” CA sees no intent to limit the enhancement to cases
where somebody was in the home when the PC 459 occurred.
Rather, the change is to bring PC 1192.7 in line with current
definition of 1st degree PC 459. CA also notes that the terms
have always been interpreted as equivalent in the PC 459
setting.
*People v. Dill (1990) 218 Cal.App.3d 372. Defendant was
convicted by jury and then admitted 1 prior Illinois
residential burglary per PC 667 and another per PC 667.5.
CA upholds the PC 667 admission but remands the PC 667.5
one. Although the wrong Illinois statute was specified, the
language in the pleading adequately notified defendant of the
allegations. CROWSON all elements test applies to PC 667 as
well as PC 667.5, but just as GUERRERO allowed court to go
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beyond the minimum elements in determining whether a PC
667 prior met the matching elements test, the same can be
done for a PC 667.5 prior. If Illinois target felonies include
acts that are not CALIFORNIA felonies, that makes no
difference as defendant has not shown that HIS Illinois target
felony was not a CALIF felony. Also, the reason there is no
evidence of the nature of defendant’s target felony in Illinois
is that defendant admitted the prior below, so he is estopped
from such a challenge per ELLIS, and it makes no difference
that his admission was not made as part of a plea bargain.
The ILLINOIS burglary statute for the later PC 667 prior
matched the California definition of burglary (entry with
felonious intent or to commit theft), but the earlier version of
the statute for the PC 667.5 prior burglary included
REMAINING on premises as well as entering. While
CALIFORNIA case law also includes remaining, it applies only
when the felonious intent exists at the point the “remaining”
begins; the ILLINOIS burglary would apply if the intent is
formed later. But rather than strike the PC 667.5 prior, CA
remands for further consideration, since defendant’s
admission below precluded the DA from offering further
evidence he may have had to show that the ILLINOIS
burglary really did match a CALIFORNIA burglary.
People v. Johnson (1990) 217 Cal.App.3d 978. CA holds that
1980 plea to PC 459, 2d (when daytime PC 459 of residence was
2d degree) constitutes a PC 667 prior PC 459 of residence where
Information alleged PC 459 of residence and defendant pled to
“Count 1 of the Information.”
People v. Wilson (1991) 227 Cal.App.3d 1210. CA upholds PC
667 enhancement for prior burglary that was designated as 2d
degree. CA concludes that a burglary may be factually shown to
have been residential even though it was second degree for
other purposes.
People v. Goodner (1992) 7 Cal.App.4th 1324. CA holds that
defendant’s statements to his probation officer at the time he
pled to a prior burglary were sufficient to prove that the prior
involved an residence. The statements referred to decision to
burglarize a “home,” that defendant and his crime partner were
inside the “residence” where they poured vodka from a flask,
ransacked the home, and took money and jewelry. The
statements also noted that picked the particular house because
nobody was home. CA holds that these statements support an
inference of residence.
333

*People v. Haskins (1992) 10 Cal.App.4th 1551. CA holds that
where records of a PC 667 prior burglary allege that it was of
a house or an apartment, that is sufficient to establish that it
was of a residence. However, where all that is shown is a
prior conviction for burglary of a condominium, that is
insufficient as a matter of law, since a condominium can
include property that is not a residence.
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People v. Marquez (1993) 16 Cal.App.4th 115. CA reverses trial
court finding that defendant’s prior Oregon burglary was a PC
667 serious felony. The Oregon burglary statute does not
require intent to commit theft or a felony at the time of entry.
The Oregon indictment here alleged entry with intent to commit
theft, but this is also insufficient because California theft
requires an intent to permanently deprive the owner of the
property, while Oregon theft can be committed with an intent to
temporarily deprive the owner of the property.
People v. Gomez (1994) 24 Cal.App.4th 22. Defendant pled to 2d
degree burglary in 1983, after PC 459 was amended to make all
residential burglaries 1st degree. In the present case, the 1983
prior burglary was used to enhance 5 years per PC 667.
Defendant argues PC 667 cannot apply since a 2d degree
burglary committed after 1/1/83 cannot be a residential
burglary. CA rejects that argument, relying on Guerrero to allow
the court to look at the entire record. The preliminary
examination RT and the probation report established that the
1983 burglary was a residential burglary, even though
defendant was allowed to plead to 2d degree. It is the prior
conduct, not the specific conviction crime, that controls. CA
acknowledges this might deprive defendant of part of the
expected benefit of his 1983 plea bargain, but CA relies on
Guerrero for the proposition that defendants must suffer the
consequences of their actions even though the consequences
may have been unforeseen at the time. (Isn’t that taken out of
context here?)
* People v. Jackson (1996) 41 Cal.App.4th 1232. Defendant
argues that under the 1992 first degree burglary statute, his
prior residential burglary could have been burglary of an
inhabited dwelling house, trailer coach, floating home, or the
inhabited portion of any other building. Only the first two
would come with the PC 1192.7 (c)(18) definition of a serious
felony. CA summarily concludes that proof of first degree
residential burglary is substantial evidence that the crime
came within PC 1192.7 (c)(18), and the mere possibility that
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the residential burglary might have involved a floating home
or vessel in not sufficient to merit a reversal on appeal.
People v. Cruz (1996) 13 Cal.4th 764. Defendant was enhanced
5 years per PC 667 for a prior 1st degree burglary. Defendant
argues that his prior burglary was committed after the 1989
amendment that added inhabited vessels to the list of
burglaries that were first degree. Since PC 1192.7 does not
include inhabited vessels, and the DA never established that
defendant’s prior was not of an inhabited vessel, defendant
claims the proof was insufficient. SC sidesteps the problem by
concluded that “inhabited dwelling house” has always been
construed broadly and always included an inhabited vessel, so
such burglaries were 1st degree even before the 1989
amendment. In other words, before and after the amendment,
1st degree burglary and burglary as defined in PC 1192.7 were
the same. The fact that “vessel” is in PC 459 but not PC 460
makes no difference. The fact the Legislature thought that
inhabited vessels were not included before 1989 makes no
difference, since it is the job of courts to decide what statutes
mean. The bottom line is that the Legislative intent to severely
punish recidivist burglars who endanger lives is best served by
this interpretation. Moreland is dismissed unconvincingly.
Meticulous DISSENT is far more persuasive and is almost a
treatise on proper statutory construction, exposing numerous
flaws in the majority opinion.
*People v. Hearn (1996) 51 Cal.App.4th 479. In order to prove
defendant had been convicted of a PC 667 prior serious
felony, for the purpose of the Three Strikes Law, the People
offered evidence that he had been convicted of first degree
burglary in February 1982. CA indicates that from 1/1/79
through 1982, the statutory definition of first degree burglary
necessarily came within the PC 667 serious felony definition,
but prior to 1/1/79 it clearly did not. Here, all that is know is
the date of conviction, with no clue as to when the crime was
committed. Since the CA can only speculate as to when the
crime occurred, the People have failed to prove that the prior
was under a version of PC 459/460 which coincides with the
definition in the applicable enhancement statute. The most
that can be said here is the possibility that the prior was a
serious felony cannot be ruled out, but that is not sufficient
to support a finding.
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People v. Moenius (1998) 460 Cal.App.4th 820. CA finds
adequate proof that a 1974 prior burglary was burglary of a
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residence where the information alleged burglary of a residence,
the defendant thereafter pled guilty to second degree burglary,
and nothing in the record indicated the information had been
amended to delete the reference to “residence,” nor was there
anything else to refute the fact that the place burglarized was a
residence.
*People v. Allen (1998) 63 Cal.App.4th 532. CA finds sufficient
proof that prior 1989 burglary was a residential burglary. The
abstract described it as “unlawful entry to res.” While the
same abstract inaccurately gave the same description for a
1990 burglary count which was not really a residential
burglary, CA finds no reliability problem because the 1989
burglary was also supported by documentation that the
charge had been residential burglary, and by a plea form on
which defendant acknowledged being advised of punishment
that indicated it must have been first degree burglary. In
contrast, the Information in the 1990 case charged entry of a
garage, and the plea form specified punishment that
indicated a second degree burglary. CA concludes the only
inaccuracy was a non-substantive error.
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*People v. Avery (2000) 83 Cal.App.4th 997. CA concludes
that a Texas prior burglary does not match the elements of a
California burglary. While Texas required entry of an
inhabited dwelling with intent to commit theft, the Texas
definition of theft is broader, including temporary
deprivations of possession if a major portion of the enjoyment
or value is lost to the owner. CA sees this the same as the
Oregon burglary statute at issue in Marquez. CA rejects dicta
in Davis as inapplicable, though explanation is less than
clear.
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People v. Garrett (2001) 92 Cal.App.4th 1417. Defendant pled to
2d degree residential burglary and admitted 5 strike priors,
some of which were also second degree residential burglaries.
After the plea, but before sentencing, Prop 21 became effective,
amending PC 1192.7 (c)(18) to cover only first degree burglaries,
rather than residential burglaries. Defendant argues he is
entitled to the benefit of this ameliorative change. CA traces
history of amendments to burglary definitions and efforts to
change 1192.7 to match whatever happens to be residential
burglaries. CA notes the purpose of Prop 21 was to ensure
longer prison terms. CA notes the amended 1192.7 does not
refer to 1st degree burglary as defined in PC 460, but only uses
the language 1st degree burglary, while other subdivisions of
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1192.7 do refer to specific code sections. CA concludes this
shows an intent to continue to provide inclusion of pre-1983
conduct, rather than to refer to a specific crime, so in this
context, 1st degree burglary apparently means residential
burglary. CA also finds sufficient evidence of residential
burglary, where record in prior cases shows entry with intent to
commit theft, inferring defendant was not entering empty
structures containing nothing worth stealing. b) Crimes Other
Than Residential Burglary
People v. Rodriguez (2004) 122 Cal.App.4th 121. Defendant was
enhanced per PC 667 for 4 Texas priors, 1 robbery, 2
burglaries, and 1 attempted burglary. CA finds insufficient
evidence that any of them matched the elements of qualifying
California felonies. Texas robberies do not have an asportation
element, or a taking from immediate presence element. As for
the burglary offenses, Texas defines “habitation” to include
places not included in California’s “inhabited dwelling” element.
Only 1 of these priors was supported by evidence of the
underlying facts, that could have supplied the missing evidence,
but that evidence was a Grand Jury indictment without a
number or any other evidence to match it to the conviction for
which it was being offered. CA remands to allow DA to produce
more evidence.
b)

Crimes Other Than Residential
Burglary

People v. Cook (1984) 158 Cal.App.3d 948. Defendant was
convicted of robbery with a firearm and admitted a prior
conviction of involuntary manslaughter. The trial court imposed
a 5 year enhancement for the prior per PC 667, without
explaining why. The CA holds that involuntary manslaughter is
not covered by PC 1192.7. Although that section includes
felonies in which GBI is inflicted, the CA concludes that the
express references in other subdivisions to murder and
voluntary manslaughter demonstrate an intent not to include
involuntary manslaughter. This is analogous to HARVEY and
consistent with the provision in PC 12022.7 making that
section inapplicable to murder or manslaughter. CA also notes
the distinction is rational, based on the different mental states
involved. The CA declines to remand to allow the People to prove
that other provisions of PC 1192.7 might apply. Also, since the
People pled and proved only a prior conviction, not a prior
prison term, the CA refuses to amend the prior to one under PC
667.5 and instead orders the enhancement stricken. (But see
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People v. Gonzales (1994) 29 Cal.App.4th 1684, rejecting Cook
in light of later cases.)
People v. Enriquez (1984) 159 Cal.App.3d 1. Defendant was
enhanced 5 years per PC 667 for a prior federal bank robbery
conviction. Applying the CROWSON test to determine if the
federal prior matches a CALIFORNIA PC 1192.7 serious felony,
the CA notes that dispute in PLIES and MIRAMON, dealing with
this same federal offense, as to whether the federal crime
requires specific intent, as does a CALIFORNIA robbery. But,
the CA notes that CROWSON was decided after those cases and
it indicates that federal cases should be analyzed to make the
determination. The CA finds a long line of 9th Circuit cases
holding specific intent is not an element, and the overwhelming
weight of federal authority is the same. Thus, the CA concludes
the 5 year enhancement must be stricken.
People v. Koontz (1984) 162 Cal.App.3d 491. Defendant had a
prior conviction of assault with intent to commit murder (former
PC 217). Though that offense is not a serious felony within PC
667, defendant was given a PC 667 enhancement on the theory
that attempted murder (an offense listed as a serious felony)
was a lesser included ofense of PC 217. The CA affirms. The CA
agrees that attempted murder is necessarily included within PC
217, as long as degree is not considered, which is fine for
purposes of PC 667. The CA goes on to state its preference for
the theory that PC 217 constitutes attempted murder (though
the latter may include other situations not included in the
former). The CA notes that PC 217 was repealed because the
legislature wanted all persons guilty of that conduct to be
punished under the attempted murder section.
People v. Pinette (1985) 163 Cal.App.3d 1122. Defendant was
enhanced 5 years per PC 667 for a MICHIGAN prior conviction
of assault with intent to commit armed robbery. Although
former PC 220 (including assault with intent to commit robbery)
is included in the PC 1192.7 list of serious felonies, defendant
argues he cannot be enhanced for that because PC 220 has
been repealed so this is no longer a felony under CALIF law. CA
affirms this, finding no problem with PC 667 covering prior
serious felonies that are not presently CALIF felonies.
People v. Blankenship (1985) 167 Cal.App.3d 840. Defendant
was enhanced 5 years for a prior serious felony that occurred in
Wyoming when defendant was 15. CA acknowledges defendant
could not have been tried as an adult in California at age 15,
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but relies on PROP 8 re: unlimited use of prior felony
convictions. Since this was a felony conviction in the state
where it occurred, it comes within the constitutional provision.
CA finds no equal protection problem since those who are
treated as juveniles are not similarly situated with those who
are treated as adults. The fact that one state treats 15 year olds
different from another does not change the equal protection
analysis. CA acknowledges this prior would not meet the PC
668 definition, but holds that the constitution (PROP 8) must
control over a statute.
People v. Leever (1985) 173 Cal.App.3d 853. CA finds
defendant’s 2 federal priors cannot be used per PC 667 because
they fail the CROWSON test. 1 was bank robbery, which could
be either of 2 separate crimes - a CALIF 459 that would not
involve a residence or a robbery, but with a question as to
whether specific intent is an element. Federal districts go
different ways and PLIES and MIRAMON have split, but CA
bases decision on the fact that defendant’s prior was in the 9th
Circuit, which has found specific intent not required. As to
defendant’s federal ADW, that did not necessarily involve
PERSONAL use, as required by PC 667, but the prior does
qualify under PC 667.5. CA also holds the “rule of convenience”
does not apply to the intent element of the ADW prior defendant has no greater access to records than the DA and
cannot be stuck with the burden of proof simply because he
may have the ability to testify on the matter. SUMSTINE
analogy is rejected; defendant is not attacking validity of the
prior, only whether it meets the elements. Although defendant
admitted during trial he suffered the priors, this was not part of
a bargain and was not accompanied by waivers. PROP 8’s
“without limitation” language deals only with how priors are to
be used, not how they are proved, and does not abrogate the
CROWSON principles. Same for the “relevant evidence shall not
be excluded” language, absent further direction from the
Supreme Court.
*People v. Dorsey (1985) 174 Cal.App.3d 400. Defendant was
enhanced per PC 667 for a prior New Mexico 2d degree
murder. Distinguishing and criticizing loose language in
HICKEY, CA holds that the application of the least
adjudicated elements test is done by looking at the New
Mexico definition of second degree murder at the time
defendant committed the New Mexico offense, not at the time
of the present offense. Viewed thusly, the New Mexico statute
was identical to the present California statute, except that
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New Mexico defined implied malice as “a wicked and
malignant heart”. CA finds that is equivalent to the California
definition - “abandoned and malignant heart”. Thus, the
statutes are equivalent.
*People v. Franklin (1985) 175 Cal.App.3d 650. Defendant
admitted a prior serious felony which was a 1974 ADW with REHEARIN
use (PC 245, 12022.5). Unlike BRADFORD which involved PC G
1192.7(c)(23) (use of a deadly weapon), this case comes under GRANTED;
(c)(8) (use of a firearm). Until 1976 and WALKER [18 Cal.3d SUBSEQUE
232], PC 12022.5 didn’t require personal use. So Franklin’s NT OPINION
1974 conviction didn’t solve problem and since personal use AT 176
is required under (c)(8), enhancement isn’t proven by face of CAL.APP.3D
conviction. Furthermore, although defendant here admitted 781, THEN
the enhancement, personal use under (c)(8) was not pled and REVIEW
hence was not admitted. So the proof fails and enhancement GRANTED,
is vacated.
THEN RETRANSFERRED TO CA AND NOT PUBLISHED
People v. Jameson (1986) 177 Cal.App.3d 658. Defendant
committed arson (PC 451(d)) and got enhanced for a robbery
serious felony prior. He appealed contending arson of personal
property is not a serious felony looking to distinctions in code
involving burglaries (residential vs. non-residential) and in the
habitual offender arson statute (PC 667.7). CA holds serious
felonies in PC 1192.7 are violent or other dangerous crimes and
arson is one of them.
People v. Equarte (1986) 42 Cal.3d 456. Defendant was
charged with ADW with GBI per PC 12022.7, and PC 667 prior
was alleged. Defendant was convicted of ADW, but GBI was
rejected. Defendant does not dispute the prior, but notes PC
667 applies only if the prior and the present crime are both serious felonies. Defendant argues simple ADW is not a serious
felony. SC resolves conflict in CA cases and holds that simple
ADW can be a serious felony as long as the prosecution pleads
and proves the added elements (personal use of a deadly
weapon). Actual PC 12022 finding is not essential (although
apparently it would be for pre-PROP 8 prior). Here, the
pleadings did not specify that the present crime was a serious
felony because defendant had personally used a deadly weapon,
but defendant waived that uncertainty by failing to demur. (SC
notes in fn 13 this does not mean DA is free to plead 1 basis
and then swith to another theory mid-trial.) Although jury did
not expressly find these elements, defendant had agreed to
bifurcate the PC 667 issue for trial before the judge who
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indicated he found the evidence established these elements.
DISSENT argues this is a case of changes theories since the PC
12022.7 pleading did constitute a separate PC 667 ground
which left defendant with no reason to demur.
People v. Piper (1986) 42 Cal.3d 471. Defendant was enhanced
5 years per PC 667 for prior PC 246. SC holds that although PC
246 is not specifically enumerated as a serious felony, it can
come under “used a firearm” or “used a deadly weapon”
provisions, if their elements were pled and proved. The “deadly
weapon” section of PC 1192.7 expressly requires personal use
so it cannot apply since personal use was not an element of
defendant’s crime and DA cannot now go beyond the elements.
The firearm section does not specify personal use, but does say
“used by the defendant” rather than “in which a firearm was
used”. The section also does not expressly include non-personal
use, as does PC 12022(a). Thus, per WALKER, personal use
should be read in to the statute. Even if there is an ambiguity,
that should be resolved in favor of defense. Fn 5 indicates
REED is correct and LE wrong regarding a similar issue in
12022.3. 3 justice DISSENT argues strongly that personal use
is not required here.
People v. Maldonado (1986) 186 Cal.App.3d 863. Defendant was
enhanced 5 years per PC 667 for 1950 Texas murder. CA notes
the crime was “murder with malice”, and under TEXAS law
malice could be implied from an act that was so reckless and
wanton as to manifest a depravaity of mind and disregard for
human life. No subjective awareness of the risk was needed; it
was enough if a reasonable person would have appreciated the
risk. Per WATSON, malice for a CALIF murder could be implied
by reckless conduct only if the defendant was subjectively
aware of the risk. Without subjective awareness in a situation
where a reasonable person would have been aware of the risk,
the homicide could have been only involuntary or vehicular
manslaughter in CALIF, neither of which are PC 667 felonies.
ALSO, this could not come within PC 667 as any other felony in
which defendant inflicts GBI, since personal infliction is a
CALIFORNIA element and the TEXAS prior could have been
based on accomplice liability.
People v. Henderson (1987) 195 Cal.App.3d 1235. Defendant
was enhanced 5 years per PC 667 for a prior oral copulation
conviction. CA notes the prior occurred after PROP 8 was
passed and was per PC 288a, subd. (c), which defined oral
copulation with a person under 14 and more than 10 years
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younger than defendant. Noting that PC 667 covers prior
conviction for lewd acts on a child under 14, CA has no trouble
concluding that oral copulation constitutes such lewd acts. No
discussion of whether the PC 667 provision was meant to cover
only the specific crime of lewd acts on minor.
People v. Brown (1988) 201 Cal.App.3d 1296. Defendant was
convicted of involuntary manslaughter under evidence
indicating he personally inflicted GBI that resulted in death.
Trial court enhanced defendant 5 years for prior PC 211, finding
the prior and present offenses were both serious felonies. CA
notes that PC 667 refers to PC 1192.7, which lists murder and
voluntary manslaughter, but not involuntary manslaughter.
However, by analogy to EQUARTE, CA applies the personally
inflicted GBI portion of PC 1192.7 to uphold this as a serious
felony. COOK is distinguished in several ways and some of its
reasoning is rejected per later cases.
*People v. Miramon (1988) 205 Cal.App.3d 335. Defendant
was enhanced 5 years per PC 667 for federal bank robbery.
CA holds that does not contain all elements of a California
felony since it does not require specific intent to permanently
deprive the victim of his property. Although this same prior
was held to match a California felony by a different CA in a
prior case with this same defendant, CA notes it previously
rejected the reasoning of that case in ELLIS. Law of the case
does not apply because this is not the same case. Also, there
has been a change in the applicable law. (CA never says what
changed.) The change in law also makes collateral estoppel
inapplicable. AG also argues that defendant used a weapon in
the federal felony, so this qualifies as any other felony in
which a deadly weapon was used. CA rejects that as it still
must match the elements of a California felony before that
provision applies either, and CA sees no robbery or any other
California felony whose elements were met.
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People v. Reynolds (1989) 211 Cal.App.3d 382. Defendant was
enhanced per PC 667 for 3 out of state priors. As to Michigan
burglary, defendant contends Michigan law does not require the
element of intent to permanently deprive the owner of property
in its definition of larceny. Reviewing Michigan law, CA
concludes that element is required, so the prior qualifies.
People v. Sanchez (1991) 230 Cal.App.3d 768. In pleading to
Penal Code section 245 offense, defendant admitted an
allegation that he used a deadly weapon within the meaning of
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Penal Code sections 667 and 1192.7. The serious felony finding
appeared on the abstract even though no serious felony
enhancement applied in the present case. Defendant argues on
appeal that the finding was premature and must be stricken.
CA agrees in regard to the “within the meaning of Penal Code
sections 667 and 1192.7” or “serious felony” legal conclusions,
but CA also holds, per Jackson, the admission of use of a
deadly weapon can stand and remain available for
consideration in future cases.
People v. Tuggle (1991) 232 Cal.App.3d 147. In the context of a
PC 667.7 habitual criminal finding based in part on defendant’s
prior PC 211 conviction, the defendant argues that PC 667.7
requires that the robbery be by force, and he disputes the
adequacy of the evidence that his prior robbery was by force
rather than by fear. CA notes that the prior Information to
which defendant plead guilty alleged robbery by force and fear.
Despite cases that say that when the statute is in the
disjunctive and the pleading is in the conjunctive, the
prosecutor need only prove one or the other, not both, CA
nonetheless holds by analogy to GUERRERO that a defendant is
bound by his plea, which constitutes an admission of every
element in the charging allegations. The fact that the “force”
element alleged in the pleading may have been surplusage
makes no difference, even when the plea was entered at a time
when defendant would have no way of knowing the possible
future consequences of such a plea.
People v. Johnson (1991) 233 Cal.App.3d 1541. Defendant was
enhanced 5 years per PC 667 for a prior serious felony suffered
in Nevada. The Nevada Information alleged attempted sexual
assault and described an act of forcible oral copulation with use
of a deadly weapon (a knife). A Nevada jury had found
defendant guilty as charged. CA finds no problem with the fact
that there is no California crime of attempted sexual assault; PC
667 describes conduct, not specific crimes. To determine
whether the Nevada conduct comes within PC 667, CA holds
that Guerrero controls foreign priors as well as California priors.
(CA concedes that the California Supreme Court has never
overruled Crowson, and has implied that it still governs in some
circumstances, but CA still follows Guerrero.) Looking at the
Nevada Information and judgment, CA concludes that the PC
667 conduct of forcible oral copulation was proved. Also, use of
a deadly weapon was proved; while Nevada law does not require
proof of personal use, it was proved here since the accomplice
was found not guilty on this count, so it must have been de343

fendant who used the knife. CA also finds no problem with the
fact that Nevada does not provide the identical procedural
protections that would apply in California. All that matters is
that the conviction was valid under Nevada law, and Nevada law
complies with the requirements of federal due process.
People v. Armstrong (1992) 8 Cal.App.4th 1060. CA explains
that PC 12303.3 covers both explosions of destructive devices
with intent to injure persons or with intent to injure property,
and that PC 667 (c)(15) includes in the list of serious felonies
any explosion of a destructive device with the intent to injure.
CA concludes that the failure to include in PC 667(c)(15) the
target of the injury demonstrates that the voters intended to
include both. Thus, the crime is a serious felony even if there is
only an intent to injure property, but not any person.
*People v. Miller (1993) 13 Cal.App.4th 929. Defendant was
charged with PC 245 with a prior serious felony. The
information included an allegation that the present crime was
a serious felony in that it involved GBI, per PC 1192.7 (c)(8).
The jury found the GBI allegation not true, but at sentencing
the PC 667 enhancement was imposed anyway, on the
ground that the crime involved personal use of a deadly
weapon per PC 1192.7 (c)(23). CA strikes the PC 667
enhancement. CA first finds no waiver in the failure to demur
to the pleading below. This was not like Equarte, where the
information gave no notice of the basis of PC 667 application;
here, a basis was specified so there was no uncertainty and
therefore no basis to demur. CA also finds no waiver in
defendant’s failure to object below, when the court relied on
use of a deadly weapon with no prior notice. The purpose of
the objection requirement is to give the DA the chance to cure
the error, but there could have been no cure here since an
information cannot be amended after the return of a jury
verdict. Reaching the merits, the CA finds that due
process/notice requirements preclude punishment for an
uncharged offense. This was no mere technical defect, since
GBI is manifestly not the same as personal use of a deadly
weapon. Even the allegation of ADW as one theory of PC 245
was insufficient to cure this defect, since that did not involve
personal use, and there was no reference to PC 1192.7
(c)(23).
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People v. Bow (1993) 13 Cal.App.4th 1551. Defendant pled to
hit and run and driving under the influence, causing bodily
injury, and admitted an allegation that he had a prior felony
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within the meaning of PC 667. CA first holds that language in
PC 1192.7 precluding plea bargaining in any case involving a
serious felony or driving under the influence, does not preclude
a crime involving driving under the influence from being a
serious felony. Here, the facts (from the probation report)
establish the present crime was a serious felony in that
defendant inflicted great bodily injury and in that he used his
car as a deadly weapon. Although neither of those theories was
adequately pled in the information, defendant did admit the
application of PC 667, so, per Equarte, he waived any pleading
defect by failing to demur.
People v. Guerrero (1993) 14 Cal.App.4th 401. CA upholds PC
667 enhancement based on prior federal bank robbery
conviction. Ellis, Leever, & Enriquez, re: federal bank robbery
not a California serious felony because it lacks element of intent
to permanently deprive, was abrogated by 1989 amendment to
PC 1192.7, subd. (c), to expressly include bank robbery as a
serious felony, defining it in a manner that corresponds to the
federal crime. Defendant also argues that the federal statute
has 2 paragraphs, one defining bank robbery in the terms of
amended PC 1192.7 (c), and the second defining a simple
larceny in a bank. But CA sidesteps that by applying the rule
that, since defendant had pled guilty to the prior bank robbery
charge, he had admitted all the elements of that crime,
including all elements of both paragraphs! (In fn. 4, CA cites a
considerable number of prior California cases purportedly
supporting this proposition.) [Rejected in People v. Mitchell
(1999) 68 Cal.App.4th 1489.)
People v. Gonzales (1994) 29 Cal.App.4th 1684. CA rejects Cook
in light of subsequent decisions in Equarte and Brown, and
concludes that gross vehicular manslaughter while intoxicated
or other than while intoxicated can constitute prior serious
felony convictions if the defendant personally inflicted great
bodily injury in the commission of the offense. The fact that
murder and manslaughter are expressly listed as serious
felonies while vehicular manslaughter is not makes no
difference, nor does the fact that vehicular manslaughter would
always include great bodily injury personally inflicted by the
driver. In the context of PC 1192(c)(8), CA finds no requirement
of a specific intent to inflict the great bodily injury; rejecting
Lovelace, the CA concludes that the word “inflict” does not
imply a specific intent, especially in light of opther statutes that
refer to “an intent to inflict…” CA finds no due process or other
problem in the fact that in the prior proceedings, it was not
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alleged, proved, or admitted that the defendant personally
inflicted great bodily injury. Per Goodner, CA finds no due
process or confrontation problems in the use of the preliminary
examination transcript from the prior proceedings, even though
it constitutes hearsay, to prove that the defendant personally
inflicted great bodily injury., since such transcripts are part of
the entire record of the prior proceedings.
People v. Flynn (1995) 31 Cal.App.4th 1387. Information alleged
PC 245 (assault with a deadly weapon, to wit, a knife) and also
alleged prior serious felonies, made serious because of PC
1192.7, subd. (c)(8) - personal infliction of GBI. The jury
convicted defendant of the PC 245, but found a PC 12022.7 GBI
allegation untrue. Nonetheless, the court, in a bifurcated trial
on the priors, found that they were serious felonies. CA upholds
that finding since it was made per PC 1192.7, subd. (c)(23)
(personal use of a deadly weapon), not subd. (c)(8). Per Equarte,
a PC 667 prior may be upheld even though the provision that
made it a serious felony is not pled. CA acknowledges language
in Equarte that points opposite where a different specific
provision is pled, but CA concludes that defendant had
adequate notice here by the combination of pleading PC 245
(use of a knife) plus GBI (personally). There was no indication
here that anyone else used the knife.
*People v. Stephens (1995) 34 Cal.App.4th 1227. Defendant
challenges use of a Colorado prior conviction for sexual
assault on a child, used here to support a 5 year PC 667
enhancement. The Colorado offense requires only that the
victim be under 15, not 14 as required by California PC 288,
subd. (a). Also, the Colorado crime requires no specific intent
to arouse passions. CA upholds use of the prior, finding proof
that the minor was under 14 in the Colorado case, based on
the fact that the same victim was the victim in the present
case, and that evidence in the present case establishes she
was only 9 at the time of the Colorado case. Although she is
identified only by the initial C, CA is certain it is the same
person because other victims in each case were J and M, also
children of defendant!! CA also finds ample proof of the
requisite intent in defendant’s confession to the Colorado
crime, contained in the arrest report which was attached as
part of the affidavit supporting the arrest warrant. The entire
record for proof of the prior includes all items that could be
used on appeal, and an arrest warrant can be augmented
into a record on appeal. This does not make all information in
the arrest report admissible to prove the prior, but
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defendant’s statements were admissions against interest,
reported by an officer as part of an official record.
People v. Flores (1995) 39 Cal.App.4th 1811. CA upholds PC
667 enhancement where the prior felony was attempted arson
per PC 455. CA sees no reason to restrict the “attempted arson”
provision to cases that arise under PC 664 and 451. Per Alberts,
attempted arson must be charged under PC 455, so that
qualifies as attempted arson for the purpose of PC 667.
People v. Purata (1996) 42 Cal.App.4th 489. Proof of defendant’s
prior Texas attempted murder conviction, alleged as a PC 667
serious felony and as a prior strike for the Three Strikes Law,
consisted only of the fact of conviction, with no indication of the
underlying facts. Defendant argues on appeal that this was
insufficient to satisfy the identical elements test, since the
Texas statute defines attempted murder as intentionally or
knowingly killing, while California requires a specific intent to
kill. CA reviews Texas law and finds that, despite the language
in the statute, Texas does also require specific intent to kill. CA
acknowledges that at the time of defendant’s Texas case, there
were Texas appellate decisions that held that specific intent to
commit great bodily injury was sufficient, but those cases were
later overruled by a case that made clear that specific intent to
kill was required, and that also called the earlier cases dicta
because they all contained facts that would, in fact,
demonstrate specific intent to kill. Since defendant presented
nothing below to challenge the reasonable assumption that his
Texas prior involved specific intent to kill, CA finds sufficient
evidence to support the enhancement finding.
People v. Davis (1996) 42 Cal.App.4th 806. A PC 667 5 year
enhancement alleged against defendant was based on a prior
PC 245 conviction which would be a PC 667 prior only if there
was personal use of a deadly weapon. Proof of the prior
established that defendant had pled to an information that
alleged an assault with a deadly weapon, to wit, hands, and by
means likely to produce great bodily injury. CA notes that no
case has ever determined whether a PC 245 assault with a
deadly weapon can be based on hands alone, since cases
involving hands alone always utilize the means to produce great
bodily injury theory. But CA construes PC 1192.7 (and per fn.
9, PC 12022) to require that the deadly weapon for those
sections must be extrinsic to the body.
*People v. Gaither (1996) 46 Cal.App.4th 1239. CA holds that
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a prior felony conviction for grand theft of a firearm is a
serious felony. Even though the evidence here is not
sufficient to determine whether the prior offense involved
personal use of a firearm (PC 1192.7 (c)(27)), it at least comes
within PV 1192.7 (c)(26) - grand theft involving a firearm. CA
concludes “involving” includes grand theft of a firearm and
more.
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People v. Leslie (1996) 47 Cal.App.4th 198. CA holds that a
prior conviction of PC 246.3 (negligent discharge of a firearm)
constitutes a serious felony per PC 1192.7 (c)(8) - any felony in
which the defendant personally used a firearm. Per Equarte, CA
rejects the argument that subd. (c)(8) should only apply to
felonies that can stand alone without firearm use. CA finds no
reason to except felonies for which firearm use is an element.
People v. Howard (1996) 47 Cal.App.4th 1526. Defendant was
enhanced per PC 667 and sentenced under the Three Strikes
Law based on a Washington prior conviction for rape. He
attacks the Washington prior on the ground that Washington
does not recognize the Mayberry “good faith, reasonable belief in
consent” defense that is accepted in California. CA concedes
that such a belief negates an element that the People must
prove beyond a reasonable doubt. Nonetheless, CA concludes,
by analogy to Martinez re: special circumstances, that there is
no requirement that defenses to an out-of-state prior be the
same as under California law. CA adds as an alternative ground
that the evidence used to prove the prior included defendant’s
own statement that he entered the victim’s apartment without
consent and engaged in intercourse without consent, which the
trial court could find was inconsistent with a reasonable belief
in consent.
People v. Williams (1996) 50 Cal.App.4th 1405, CA5. CA finds
insufficient evidence to proves that defendant’s prior conviction
for PC 245, subd. (b) was a serious felony within the meaning of
PC 667, or as a strike under the Three Strikes Law. To be a
serious felony, an assault on a peace officer must be by a
deadly or dangerous weapon. At the time defendant was
convicted of PC 245, subd. (b), that section also included an
assault on a peace officer by means likely to produce great
bodily injury, an offense that does not fall within the list of
serious felonies. The only evidence going to the nature of
defendant’s conviction was a fingerprint card notation that said
“ADW on P/O.” The present trial court took that to mean
assault with a deadly weapon. The CA finds that insubstantial 348

the fingerprint card was a Department of Corrections record,
not a court record, and there is no basis for believing the CDC
employee who made the notation had any information
concerning the underlying facts. Also, the present prosecutor
acknowledged he had looked at the record of the assault
conviction “a long time ago,” and did not believe that what was
used was a deadly or dangerous weapon. In sum, the
prosecution failed to sustain its burden to prove beyond a
reasonable doubt that a deadly or dangerous weapon was
involved in the prior crime.
People v. Andrews (1997) 52 Cal.App.4th 714. Defendant swung
a bottle at 2 persons standing close together, missing one who
ducked and hitting the other. Convicted of 2 counts of PC 245,
with priors bringing him within the Three Strikes Law, he was
sentenced to 25 years-life on each count, to run concurrent. CA
upholds concurrent sentences. While PC 667, subd. (c)(7) would
require mandatory consecutive terms if both current felonies
are serious felonies, they are serious felonies only if they
involved personal use of a deadly weapon. The case went to the
jury on alternate theories of assault with a deadly weapon or
assault by means likely to produce great bodily harm, and the
verdict does not disclose which theory the jury relied on. Since
the court cannot infer the jury found the use of a deadly
weapon, the current crimes are not serious felonies and there
was discretion to impose concurrent terms.
People v. Yarbrough (1997) 57 Cal.App.4th 469. Defendant was
charged with battery with serious bodily injury. The Information
also alleged prior PC 667 serious felony convictions, and that
the present felony was a serious felony because the defendant
personally inflicted great bodily injury. The DA moved to amend
to delete the great bodily injury allegation, since GBI is an
element of battery with serious bodily harm. That was done,
and defendant then waived jury trial on the priors. After the
jury convicted on the battery and was discharged, the DA
realized she needed the GBI language to make the present crime
a PC 667 serious felony. The trial court made the necessary
findings and imposed the PC 667 enhancements. CA holds per
Equarte that the DA is not required to plead the facts that make
the present case a serious felony, and there is no right to a jury
trial on them. CA notes the subsequent enactment of PC 969f
does gives a right to a jury trial on the facts that make the
crime a PC 667 serious felony when those facts are pled, but CA
concludes this does not require such facts to be pled and
Equarte still controls when they are not pled. CA rejects the
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contention that defendant was misled at the time he pled, since
he must have realized the DA still planned to prove the present
crime was a serious felony, and if he really wanted a jury trial
on that issue, he should have objected to the proposed
amendment. (The opinion conclusion shows that the CA went
on in an unpublished portion to strike the PC 667 priors
anyway, since there was insufficient evidence they were serious
felonies. Does that make the published portion dicta?)
People v. Rodriguez (1998) 17 Cal.4th 253. Where the only
proof that defendant’s prior PC 245 conviction constituted a
serious felony was an abstract of judgment that referred to a
conviction of “245(a), ‘ASLT GBI/DLY WPN,’” SC concludes the
evidence was insufficient. This only proves the least adjudicated
elements and does not prove that defendant personally used a
weapon or personally inflicted GBI. The mere fact that it is
possible that the prior was a qualifying prior does not constitute
substantial evidence that it was a qualifying prior.
People v. Rodola (1998) 66 Cal.App.4th 1505. CA upholds a 5
year PC 667 enhancement for a prior conviction of grad theft of
a firearm. CA concludes that theft of a firearm is necessarily
theft involving a firearm, per PC 1192.7, subd. (c)(26). CA
concludes it is not necessary that a firearm be used to effect the
crime; it is sufficient that a firearm be the object of the crime.
*People v. Mitchell (1999) 68 Cal.App.4th 1489, CA4-Div1)
Defendant was sentenced to 9 years under the Three Strikes
Law and that was affirmed on appeal. After Romero, he filed a
habeas and gained a resentencing, but the DA noted the trial
court had originally failed to impose a mandatory 5 year PC
667 enhancement for a prior federal bank robbery, and
defendant ended up with a 12 year sentence. On appeal from
that, he argues insufficient evidence to prove the prior in the
first place, and excuses the failure to raise that issue in the
first appeal by claiming ineffective assistance of appellate
counsel. CA notes the federal bank robbery statute includes 2
types of crimes, only one of which would constitute a PC 667
serious felony. While a CA Guerrero opinion held that a plea
to the federal bank robbery count admitted all facts
necessary, but CA rejects Guerrero, since it does not answer necessary to what? CA finds DA has the burden of
establishing which type of bank robbery was involved. CA
refuses to consider new documents now, since they were not
presented to the trial court. CA finds Guerrero was subject to
dispute and should have been attacked by prior appellate
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counsel. CA vacates the finding as to the prior. But Monge
permits a retrial of the prior with no double jeopardy
problems. But, since it was possible at the original
sentencing to reach a 9 year total even with the PC 667 prior,
the aggregate sentence was not unauthorized. Therefore,
under state double jeopardy provisions and the Henderson
principle, defendant’s sentence on remand cannot be
increased above the original 9 years imposed, even if the prior
is proved.
People v. Rodriguez (1999) 69 Cal.App.4th 341. Defendant’s prior
PC 148.1 felony resisting arrest was used as a prior strike, on
the basis that the evidence showed that he personally inflicted
great bodily injury. The evidence showed that he was on a
bicycle fleeing from an officer when the officer tackled him. Both
men fell to the ground and the officer hit his head on the
sidewalk, causing the great bodily injury. The jury was
instructed a cause of an injury is any act that sets in motion a
chain of events that proceed to a direct, natural and probable
consequence of the act, the injury, and without which the injury
would not occur. CA concludes this was essentially a definition
of proximate cause, and that proximate cause does not
necessarily equate to personal infliction. Indeed, under the facts
here, the CA concludes there was no evidentiary basis for a
proper finding that the defendant personally inflicted the great
bodily injury, since he did not push, struggle, or initiate any
contact with the officer.
*People v. Hale (1999) 70 Cal.App.4th 992. In concluding that
a Florida ADW matched a California serious felony, the court
properly considered the Florida Information and the guilty
plea signed by the defendant. This established he assaulted
the victim with a knife, constituting personal use of a deadly
weapon. (CA goes on to reverse the true findings on other
grounds.)
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People v. Henley (1999) 72 Cal.App.4th 555. Defendant was
charged with a prior serious felony for purposes of the Three
Strikes Law. The prior was VC 2800.3, evading an officer, which
would be a serious felony only if the defendant personally
inflicted great bodily injury on a person not an accomplice. The
DA’s proof consisted of a transcript of the plea to the prior, the
complaint, and the docket. That established defendant fled from
police on a motorcycle, resulting in an accident in which the
passenger on the motorcycle suffered great bodily injury. The
trial court placed the burden on defendant to show that the
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injured person was an accomplice. Defendant could not show
that, so the prior was found true. CA concludes the trial court
wrongly relied on CALJIC 3.19, placing on defendant the
burden of proving that a witness testifying against him is an
accomplice. CA sees no relevance of that context to this one. Per
Winship, the DA has the burden of proving all elements. CA
recognizes it might be possible to call this an affirmative
defense, thereby placing the burden on defendant, but if that
was done CA would still find a denial of due process, by analogy
to Gonzales. CA concludes the accomplice element was not in
issue at the time of the prior case, so defendant could not have
offered evidence on the issue then, and Guerrero precludes him
from doing so now. It is unfair to place the burden on defendant
while simultaneously providing no opportunity for him to
present evidence on the issue.
People v. Blackburn (1999) 72 Cal.App.4th 1520. Defendant
attacks use of prior PC 246 conviction as a strike. CA notes it
can be a serious felony based only on personal use of a firearm.
Although the present information alleged only a prior PC 246
and not the additional facts needed to make this a serious
felony, any deficiency in the pleading was waived by the failure
to demur. CA sees no problem with the fact that a firearm use
provision was pled, but dismissed, in the prior proceeding. No
double jeopardy or collateral estoppel provisions apply here. CA
also finds sufficient evidence of personal use of a firearm based
on the preliminary exam transcript, which shows defendant
aimed a gun at the victim’s car just before a shot was fired.
Though defendant had a passenger, there was no evidence the
passenger had a gun, only one gun was found in the car
afterward, and only defendant had a clear shot.
People v. Cortez (1999) 73 Cal.App.4th 276. CA holds the
evidence was insufficient to establish that defendant’s prior
conviction for PC 12034, discharging a firearm from a motor
vehicle. The proof of the prior did nothing to establish the
underlying facts. The prior qualifies as serious or violent only if
there was personal use of a firearm or deadly or dangerous
weapon. Since the crime could have been committed by aiding
and abetting another person, personal use was not shown. AG
urges CAR Guerrero opinion re: admission of guilt of a prior
offense admits every conceivable variety of the crime. Aside from
being poorly reasoned, Guerrero was implicitly rejected by the
California Supreme Court in Rodriguez.
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People v. Jones (1999) 75 Cal.App.4th 616. Evidence of prior
strike showed only that defendant was convicted of violating the
federal bank robber statute, but the section specified includes
both a robbery by force, and a bank burglary (which would not
be a serious felony since it would not be of a residence). CA
notes that even if a fingerprint card is part of the evidence that
can be considered, its reference to “Bank robbery” does not
reliably establish the facts and might just be shorthand for the
title of the statute. The fact that records indicate defendant pled
to this as a lesser included offense of the charge stated in the
indictment still does not establish the nature of the conduct.
Finally, CA rejects Guerrero (re:plea to statute defining multiple
crimes admits all of them) as implicitly rejected by the
California Supreme Court in Rodriguez, per Cortez.
*People v. Davis (1999) 76 Cal.App.4th 1347. Defendant was
subjected to a third strike sentence based on two prior
convictions of rape in concert. He argues this was improper,
as PC 1192.7 specifies only rape as a serious felony, not rape
in concert. CA concludes that PC 1192.7 refers to conduct,
not to particular sections. Rape in concert includes rape, and
is even more heinous. The fact that several years later the
Legislature expressly added rape in concert to PC 1192.7
makes no difference. CA must interpret as of the time of this
crime, and at that time the statute would have been
understood to include rape in concert. Whatever reasons the
Legislature had for the later amendment makes no difference.

ORDERED
UNPUBLISHED

*People v. Tobias (1999) 77 Cal.App.4th 38. Where evidence
showed defendant had a prior conviction for lewd acts upon
or with the body of a child, and PC 1192.7 specified a serious
felony included lewd acts on a body of a child, CA finds
sufficient proof. In this context, “upon” is a synonym for “on.”

REVIEW
GRANTED

*People v. Toledo (2000) 81 Cal.App.4th 322. Defendant was
convicted of attempted terrorist threats and assault with a
deadly weapon or by means likely to produce GBI. An
allegation of personal use of a deadly weapon in regard to the
terrorist threat count was found not true. However, in
enhancing for a PC 667 serious prior felony, the trial court
necessarily found that the PC 245 count involved personal
use of a deadly weapon. Defendant argues the court was
bound by the jury’s “not true” finding. CA rejects the
argument finding no inconsistency here. The evidence would
support a finding that defendant was not holding the weapon
when he uttered the threat, but picked it up later and used it

REVIEW
GRANTED
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in the commission of the PC 245 count.
People v. Fountain (2000) 82 Cal.App.4th 61. Defendant was
subjected to the Three Strikes Law based in part on a prior
juvenile adjudication for PC 243(d), battery with serious bodily
injury. While that offense is not listed in W&I 707(b), AG argues
it falls within the catchall provision of W&I 707(b)(14), which
includes assault by any means likely to produce great bodily
injury. CA agrees that great bodily injury and serious bodily
injury are equivalent, but CA nonetheless finds the prior does
not qualify as a strike. Just because great or serious bodily
injury did occur does not mean the assault was such that it was
likely to occur, as required by the catchall provision.
People v. Wood (2000) 83 Cal.App.4th 862. Defendant pled to a
new crime and was found to be within the Three Strikes law
based on a prior conviction of VC 20001, hit and run. That prior
was found to be a serious felony because the victim suffered
great bodily injury. CA follows the rationale of Braz and
concludes that the gravamen of VC 20001 is the flight, not the
accident. Thus, such a conviction cannot be a serious felony per
PC 1192.(c) (8) unless it was the accident, rather than the flight,
that caused the GBI. Here, evidence indicates it was the initial
accident and not the flight that caused the injuries. (CA then
closes by saying the question of whether causing such injury by
leaving an injured victim would constitute a serious felony is
not presented or addressed here.)
People v. Murphy (2001) 25 Cal.4th 136. Defendant was
convicted of 2 counts of PC 288 (a) lewd acts on a child under
14. He was sentenced under the Three Strikes Law based on
two priors, one of which was for oral copulation on a child
under 14. SC holds that a prior oral copulation on a child under
14 is a strike. That crimes does not appear in the list of strike
offenses, but a “lewd or lascivious act on a child under the age
of 14 years” does appear. Defendant argues that language refers
only to PC 288 (a) offenses, or at least incorporates its lewd
intent element, which is not an element of oral copulation. SC
sees no basis for concluding the Legislature intended to limit
the provision to only PC 288 (a) convictions, or to incorporate
the elements of PC 288 (a), since the statute does not precisely
match all the language of PC 288 (a) and does not expressly
refer to PC 288 (a). SC distinguishes Martinez and concludes in
the present context, “lewd or lascivious” does not incorporate
the specific intent to arouse element of PC 288 (a). That element
broadens PC 288 (a) to include touchings that might not
354

necessarily be lewd. Here, oral copulation is always a lewd act,
so the intent element is not necessary. Since defendant’s
conduct is clearly covered, SC refuses to address any possible
vagueness in the provision. Very strong MOSK DISSENT.
People v. Franz (2001) 88 Cal.App.4th 1426. CA vacates finding
on a PC 667.5, subd. (b) prior federal conviction of possession of
counterfeit currency with intent to defraud. Since the
documents offered to prove the prior contained no information
about the underlying facts, CA must look to the least
adjudicated elements. Doing so, CA finds no equivalent
California felony. PC 480 requires possession of a thing made
for use in counterfeiting, but per Clark, a completed counterfeit
bill does not qualify as a thing made for use in counterfeiting.
PC 475 requires intent to pass or facilitate the passage or
utterance of the forged or counterfeit item, but the only intent
in the federal statute is intent to defraud. PC 470 requires an
affirmative act of forging or passing, not mere possession. PC
476 requires specific intent similar to PC 475. (CA never
discusses or explains how one could possess a counterfeit bill
with intent to defraud in some manner other than passing it.)
CA remands, rejecting the res judicata/law of the case rationale
of Mitchell.
Williams v. Superior Court (2001 92 Cal.App.4th 612. CA
reviews denial of defendant’s motion to strike a prior PC 245,
which was pled as a prior strike. PC 1192.7(c)(31) makes strikes
out of all prior convictions for assault with a deadly weapon,
firearm, and assaults with other weapons or on specified
victims, in violation of PC 245. The prior PC 245 here was
assault by means likely to produce GBI, which is not in the list
in PC 1192.7(c)(31). DA contends that is nonetheless included
per PC 7.5, which makes the section number, rather than the
description, control, when one statute references another. But
CA concludes C 7.5, by its own unambiguous terms, only
applies when there is a conflict or ambiguity. CA sees none in
PC 1192.7(c)(31), since the language is clear and it is rational to
not include PC 245 violations which did not involve a deadly
and did not result in GBI. CA contrasts PC 1192.7 (c)(40), which
expressly includes any violation of section 12022.53. (Accord,
see People v. Winters (2001) 93 Cal.App.4th 273.)
People v. Haykel (2002) 96 Cal.App.4th 146. The trial court
utilized a PC 245 assault by means likely to produce great
bodily injury as a prior strike under the Three Strikes law, even
though that is not one of the forms of PC 245 listed in PC
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1192.7 (c). The trial court reasoned that PC 1192.7 was
ambiguous as to whether all forms of PC 245 were included or
only listed forms. The trial court then turned to PC 7.5 to
resolve the ambiguity, concluding the section number controlled
over the descriptive language, so all violations of PC 245 were
included. CA disagrees, finding no ambiguity in PC 1192.7 (c),
which clearly lists most, but not all, form of PC 245. CA refuses
to create an ambiguity that is not in the statute, so PC 7.5
never comes into play. CA also concedes the language in PC
1192.7 (c) is very similar to the publisher’s title for PC 245, but
even that that indicates legislative intent, the court has no
power to rewrite to incorporate an unexpressed intent.
People v. De Porceri (2003) 106 Cal.App.4th 60. CA holds that a
prior conviction of PC 220, assault with intent to commit lewd
touching (PC 288) qualifies as a serious felony and is therefore a
strike under the Three Strikes Law. While PC 220/288 is not
expressly listed, PC 288 is. [Other species of PC 220 are
expressly listed.) The list also includes any attempt to commit
listed crimes. CA concludes that is not limited to convictions
under PC 664, as the serious felony list describes criminal
conduct, not just specific crimes. CA concludes that any assault
with intent to commit lewd touching necessarily includes an
attempt to commit lewd touching. CA concedes this
interpretation means that there is some redundancy in other
parts of PC 1192.7, but redundancy has long been a feature of
the serious felony list. For the same reason, CA sees nothing in
the inclusion of some species of PC 220 that indicates a
legislative intent to exclude non-listed species of PC 220.
People v. Luna (2003) 113 Cal.App.4th 395. Defendant was
enhanced per PC 667 based on a prior PC 245 conviction. The
nature of the ADW prior was proved by an abstract of judgment
that stated, “PC245(a)(1)” and “ASSLT GBI W/DLY WPN.” CA
holds that Rodriguez, where an identical abstract was found
insufficient, has been partially modified by Prop 21 in 3/2000,
which deleted from PC 667 the requirement that the defendant
personally use the deadly weapon. All that is needed now is a
conviction for assault with a deadly weapon in violation of PC
245. The notions on the abstract of judgment constituted
substantial evidence that defendant was convicted of such a
crime.
People v. Taylor (2004) 118 Cal.App.4th 11. Defendant was
convicted of PC 245, PC 243 battery with serious bodily injury
(fractured bone), and PC 273.5 infliction of corporal injury on
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cohabitant, based on the same injury. PC 12022.7 GBI
allegations on each count were found not true by the jury.
Defendant admitted 2 prior serious felony robbery convictions
per PC 667. The trial court struck one of the priors, but found
that the present PC 243 offense qualified as a serious felony
because the serious bodily injury finding was equivalent to a
GBI finding, needed to make the present crime a serious felony.
As a result, the sentence was doubled and a 5 year PC 667
enhancement was added. CA concludes under these facts the
present crime cannot be considered a PC 667 serious felony. CA
must make every effort to interpret verdicts consistently. While
some cases have found GBI and serious bodily harm equivalent,
their statutory definitions differ and only the latter expressly
includes bone fractures. The jury asked whether a bone fracture
is necessarily GBI and they were told it was up to them. Thus,
CA sees no inconsistency, and the rejection of GBI is binding.
Moore is distinguished as involving a prior, not a present crime,
and not involving an express fining of no GBI. Per PC 969f the
charged facts making the crime a serious felony must be tried
by the same factfinder that tried the guilt issue. Also, under
Apprendi, there was a federal constitutional right to a jury trial
on the fact that would increase the punishment for the present
crime. This was not a pure legal determination. Thus, the trial
court cannot make additional factual findings inconsistent with
the jury verdicts, no matter how overwhelming the evidence.

See
summary in section IV-B-1-k-6)-a), above.
People

v.

Rodriguez

(2004)

122

Cal.App.4th

121.

People v. Briceno (2004) 34 Cal.4th 451. Proposition 21 added
to the list of serious felonies in PC 1192.7 (c)(28) “any felony
offense which would also constitute a felony violation of Section
186.22” SC holds that includes any felony committed for the
benefit of a street gang as defined in the PC 186.22 (b)(1)
enhancement, not just the substantive offense of active
participation in a criminal street gang. SC concedes the
statutory language could be read either way, but looking at
legislative intent, SC concludes the voters wanted to
dramatically increase sentences for all gang-related crimes. SC
also points to other instances where the legislature has used
the term “felony violation” to include provisions that are clearly
enhancements, not just substantive offenses.
People v. Neely (2004) 124 Cal.App.4th 1258. Defendant
admitted a prior serious felony which was used as a second
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strike after the court found that the present PC 136.1 (a)(2)
conviction was a serious felony per PC 1192.7 (c)(37). That
subdivision refers to intimidation of victims or witnesses in
violation of PC 136.1. But PC 136.1 never mentions
intimidation, and includes instead preventing or dissuading a
witness or victim from reporting or testifying, or attempting
that, in subd. (a) and (b). Those are wobblers. PC 136.1 (c) adds
the element of force or express or implied threat of force or
violence, and is a felony. Defendant argues only subd. (c)
violations of PC 136.1 should be serious felonies. CA concludes
that since PC 1192.7 (c)(37) refers to both descriptive words and
to a statute by number, the number must take precedence
where the descriptive words are not an offense in the section
described by number. Also, PC 136.1 itself is entitled
“Intimidation of Witnesses and Victims,” in West’s Annotated
Codes. That covers all subdivisions of PC 136.1 Cases
commonly refer to PC 136.1 as intimidation of witnesses or
victims. CA concludes the only reasonable construction is that
PC 1192.7 refers to all felony violations of PC 136.1. CA notes
there are many other instances in the statute where a reference
includes a statute number and descriptive words. In contrast,
where there was a desire to limit to a specific subdivision, that
was done expressly.
People v. Bautista (2005) 125 Cal.App.4th 646. Defendant was
convicted of PC 246.3 grossly negligent discharge of a firearm
(among other charges) and was enhanced per PC 667(a) and PC
186.22(b)(1)(B). The jury found true the allegation that the
offense was a gang-related felony per PC 186.22(b)(1).
Defendant argues he was deprived of a jury finding on the facts
supporting the enhancements. Both enhancements applied only
if the current offense was a serious felony per PC 1192.7 (c). PC
246.3 is not expressly listed, but would qualify if defendant
personally used a firearm or if the offense would also constitute
a felony violation of PC 186.22. CA agrees that Apprendi cases
entitled defendant to a jury determination of the facts that
would establish the present crime as a serious felony. Here, the
jury never determined whether defendant personally used a
firearm, as the crime was shown by alternate theories that
defendant was the shooter or that he aided and abetted the
shooter. But the jury did determine that the present crime was
for the benefit of a gang. Defendant seeks to distinguish
Briceno, because here the issue is whether the current offense
was a serious felony, not whether a prior offense was. CA
concedes ambiguity in Briceno, but concludes that it does allow
a jury finding per PC 186.22 (b)(1) to be tantamount to a finding
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that the present offense was for the benefit of a gang per PC
186.22 (a), despite minor differences in the elements. Thus,
there was no prejudice from any Apprendi error.
People v. Banuelos (2005) 130 Cal.App.4th 601. Defendant was
enhanced 5 years per PC 667 for a prior serious felony
conviction of PC 245. CA notes that Proposition 21 added to the
list of serious felonies all crimes of assault with a deadly
weapon under PC 245, regardless of whether the defendant was
a direct perpetrator or an aider and abettor. However, if the
prior PC 245 was assault by means likely to produce GBI, it is
still necessary to prove that the defendant personally inflicted
GBI, personally used a firearm, or personally used a deadly
weapon. Here, the only evidence was the PC 969b prison
packet, which included that abstract and other documents
describing the crime as “ASSAULT GBI W/DEADLY WEAPON.”
CA rejects Luna and concludes such a designation is
ambiguous and may simply be a clerk’s shorthand for any
conduct covered by section 245. While the probation report in
the current case describes the prior crime as involving personal
use of a deadly weapon, and defense counsel stated at
sentencing that defendant had used a car in the prior crime,
but both of these items involve multiple levels of hearsay and
were not part of the record of conviction in the prior case. They
were not presented at the present trial on the prior and would
have been inadmissible if they had been presented. CA remands
for retrial on the prior.
People v. Watts (2005) 131 Cal.App.4th 589. Defendant pled to
PC 12021 and admitted prior PC 12031, normally a
misdemeanor, except when a felony per subd. (a)(2)(C), when
committed by an active participant in a criminal street gang as
defined in PC 186.22 (a). 186.22(a) does not define active
participant; it just defines the crime of active participation in a
street gang, but in Robles, SC construed 12031 (a)(2)(C) to apply
only when all elements of PC 186.22, not just the active
participation element, plus the PC 12031 violation, are shown.
But defendant’s prior was committed before Robles, so the
normal rule that plea is an admission of all elements cannot
fairly apply. Instead, CA makes analogy to Cortez and
Rodriguez, where it cannot be determined from the plea whether
the prior qualifies as a strike, so CA presumes least adjudicated
elements and defendant gets benefit of doubt. CA remands to
retry the prior, if DA can prove the elements not shown at the
present trial.
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l.

P.C. 667.51 (Habitual Sexual Offender), PC 667.7
(Habitual Offender), and PC 667.71 (Habitual Sex
Offender)

People v. Rodriguez (1984) 152 Cal.App.3d 289. Defendant was
charged with PC 288, subd. (a), plus two prior convictions for
that same offense. Defendant waived jury as to the priors. At
sentencing, the judge referred to only one of the priors as being
found true (not mentioning the other), and stated he would
impose a 10 year enhancement, although he also stated he
could impose a 20 year enhancement for both. The
enhancement was imposed per PC 667.51(c). CA concludes that
was an error, since that section calls for 15-life for 288(a) with 2
prior 288(a)’s. That section could not apply, since the judge
sentenced under PC 288(a) and could not use both 288(a) and
667.51(c) without violating PC 654. The judge apparently meant
to rely on PC 667.7(b) for the 10 year enhancement, but that
section does not cover 288(a). The proper section is PC
667.51(a) which allows 5 year enhancements for each prior
288(a). Since the decision to sentence on only one prior was
based on a feeling that 20 years was too much, rather than any
concern with the 2d prior (which was conclusively proved), CA
finds no CANDELARIO analogy and remands for a
determination whether to impose one 5 year enhancement or
two.
People v. Vargas (1985) 175 Cal.App.3d 271. Defendant was
convicted of lewd acts on a child under 14 and enhanced 5
years per PC 667.51 for a prior conviction of a listed sex offense.
Defendant argues it was error to impose the enhancement
without stating reasons for doing so. Though the issue is not
fully stated, apparently defendant claimed the sentence choice
was whether to impose the enhancement under PC 667.51, or
to impose it as a 3 year enhancement under PC 667.5. CA
distinguishes BELMONTES because there the operative
language was MAY, so there was a sentence choice. Here, the
operative language is SHALL, so the 5 year enhancement is
mandatory and there was no choice involved. No mention of
FRITZ.
People v. Zavalkofsky (1986) 179 Cal.App.3d 867. Defendant
was convicted of 2 unrelated felonies, each with GBI, and was
sentenced to 2 CS life terms per PC 667.7 (habitual criminal),
with the same priors used on each count to establish the 2 prior
rape or robbery convictions needed for PC 667.7 to apply. CA
affirms. The language in PC 667.7 re: only the greatest applies
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to minimum term before parole, not to the life terms. Nothing in
the statute or the principles of TASSELL or PC 654 prevents the
imposition of more than 1 life term or more than one reliance on
the same priors. PC 667.7 is not an enhancement and is not
subject to DSL rules. The punishment is not for the priors, but
is for the present offenses committed by a person with a
specified status. Defendant had that status when he committed
each new offense.
People v. White (1987) 188 Cal.App.3d 1128. Defendant was
convicted of various sex crimes and 4 priors were found true.
CA strikes the life without parole for 20 years based on PC
667.7 since it requires 2 priors for specified felonies and
defendant only has 1 (a PC 245). PC 496 clearly does not
qualify. Defendant had a prior PC 209, which qualifies, but it
was modified to a PC 207, which does not qualify. Defendant’s
prior 664/211 does not qualify as PC 211 is listed but attempts
are not.
People v. Logan (1987) 190 Cal.App.3d 599. Defendant was
enhanced as an habitual criminal per PC 667.7 based on 2
prior PC 211s, one of which was proven to be PC 211 while
armed with a deadly weapon. PC 667.7 requires prior PC 211
involving use of force or a deadly weapon. AG argues this means
involving use of force or involving deadly weapon, but CA holds
this means involving use of force or use of deadly weapon. CA
applies rule that modifying phrases (deadly weapon) apply to
immediately preceding words (use) rather than more remote
phrases (involving). Also, AG interpretation is out of synch with
level of dangerousness in rest of statute. Also, in case of
ambiguity, construction more favorable to defendant must be
used. CA also holds the USE requires more than just arming,
since that is what USE has long meant in sentence
enhancement statutes. Thus, evidence here was insufficient to
support the PC 667.7 finding.361
People v. Decker (1988) 199 Cal.App.3d 694. Defendant was
convicted of 4 counts of lewd and lascivious acts, with 2 prior
prison terms per PC 667.51(c). Per PC 667.51, he was given 4
CS terms of 15-life for the 4 counts of PC 288(a). Defendant
argues per TASSEL that a PC 667.51 term is an enhancement
based on status rather than conduct, so it can only be imposed
once. CA upholds 4 CS terms. This is not an enhancement,
since that is defined as an additional term added to a base
term. Instead, this is merely the specified term of imprisonment
in these circumstances. CA also finds no PC 654 problem,
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rejecting any analogy to the multiple GBI enhancements in
MORINGLANE. Here, it is the new criminal conduct, not the
status, which is being punished. Nothing in PC 654 precludes
use of the same priors to determine the appropriate punishment
for more than one present offense. This is also not like
punishing for PC 12021 and enhancing with the same prior
used as an element of the PC 12021. The recidivist status at
issue here existed during the commission of each new offense.
People v. Gonzalez (1988) 201 Cal.App.3d 811. Defendant was
convicted of DSL crime and enhancements that would have
resulted in a 22 year DSL term, but was sentenced as an
habitual offender per PC 667.7, which provides for life, with no
release on parole for 20 years or the DSL term, whichever is
greatest. Defendant argues that the 22 year DSL term is the
greatest but CA holds that life is plainly the greatest, and must
be whenever PC 667.7 applies. The use of the term “greatest” in
PC 667.7 makes sense only if it refers to the MEPD, not the
sentence. Thus, defendant serves a life term with a 22 year
minimum. CA also finds no error in relying on defendant’s prior
record to support the upper DSL term, since defendant’s priors
included offenses other than those used to enhance the present
term or to establish habitual offender status.
*People v. Victor (1989) 214 Cal.App.3d 407. Defendant was
convicted of PC 664/187 1st and given 20 year minimum
before parole per PC 667.7 (habitual criminal). He was also
given CS enhancements of 1 year for knife use and 5 years
for PC 667 prior. Defendant argues that language of PC 667.7
requires choice between longest possible minimum including
enhancements but not including habitual criminal status, or
the habitual criminal term with no enhancements. CA quotes
language from LOBAUGH which seems to support that, but
accepts instead AG arguments that PC 667.7 provides for
alternative maximum terms before parole, not alternative
maximum sentences. Here, the determinate term that could
be imposed under PC 1170.1, plus enhancements, does not
exceed 20 years, so it does not control and defendant can get
indeterminate habitual criminal term plus enhancements.

ORDERED
UNPUBLISH
ED

People v. Brookins (1989) 215 Cal.App.3d 1297. Defendant was
sentenced to life under recidivist provisions of PC 667.7. 1 prior
found to be within that section was found to be robbery using
force or a deadly weapon. The documents used to prove the
prior showed nothing more than PC 211 with gun use per PC
12022.5. CA finds that since PC 12022.5 can be satisfied by an
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unloaded firearm, there is nothing here to show that
defendant’s firearm was loaded or was used as a bludgeon.
Reviewing definitions of dangerous or deadly weapon
(sometimes interchangeable and sometimes not) in various
contexts, CA concludes that the lack of any special statutory
definition of the deadly weapon term here means it can only be
satisfied by a gun that was loaded or was used as a bludgeon.
Burden was on DA to show such elements, not on defendant to
disprove them. CA also rejects argument that this was
necessarily a PC 211 by force - though force and fear are
sometimes used interchangeably for PC 211, even if that is valid
it cannot apply to PC 667.7 which clearly distinguishes between
force and use of a deadly weapon - thus latter cannot be the
same as force, so use of gun here could have been PC 211 thru
fear rather than force. Since DA failed to introduce sufficient
evidence, PC 667.7 finding is stricken and cannot be proved
anew.
People v. Rodriguez (1990) 219 Cal.App.3d 688. Finding a
distinction between enhancement language based on conduct
and enhancement language based on status, CA holds that
there is no requirement that a defendant personally committed
the prior felonies resulting in prior prison terms used to support
habitual offender status pursuant to PC 667.7. Cases finding a
requirement of “personal” use or infliction, etc. are based on
conduct enhancements, while this is a status enhancement.
People v. Santos (1990) 222 Cal.App.3d 723. Defendant was
charged with various sex crimes on child under 14, and with
habitual offender enhancement per PC 667.7 (a), based on
inflicting GBI or using force likely to result in GBI during the
commission of the sex crimes. Trial court instructed that
general intent would satisfy the latter alternative of PC 667.7
(a). CA notes that the 1st PC 667.7 (a) alternative refers to GBI
as defined in PC 12022.7. CA notes courts are split on the
specific intent requirement for PC 12022.7, but CA agrees with
SIMPSON and PHILLIPS, requiring specific intent to inflict the
injury, and rejects BASS and MARTINEZ, which require specific
intent only to “inflict.” CA demonstrates that the
BASS/MARTINEZ conclusion is really classic general intent.
Since specific intent is required for the actual GBI provision of
PC 667.7(a), it would be absurd to require only general intent
for the force likely to produce GBI alternative, so that also
requires specific intent. CA also holds that the issue of whether
injuries inflicted shortly before the sex crimes were inflicted “in
the commission” of those crimes is an issue of fact for the jury
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to resolve, not a question of law. (Rejected in People v. Gutierrez
(1994) 23 Cal.App.4th 1576, summarized below.)
People v. Victor (1991) 227 Cal.App.3d 518. CA holds that when
a 20-life term is imposed pursuant to PC 667.7, it is not proper
to impose a CS determinate term for sentence enhancements.
Such enhancements may be considered in determining whether
the determinate term is greater than 20 years so that a
minimum term greater than 20 years should be imposed, but if
the determinate term is less than 20 years, the enhancements
should not be added to the 20-life term prescribed by PC 667.7.
People v. Skeirk (1991) 229 Cal.App.3d 444. Habitual criminal
finding in this case was based in part on defendant’s prior
conviction for first degree robbery, based on an information that
charged robbery with use of a deadly weapon, to wit: a pistol.
CA finds this is sufficient to prove that defendant used a deadly
weapon rather than an unloaded gun used as a bludgeon. Per
GUERRERO, CA finds it proper to refer to documents such as
the information. BROOKINS is distinguished because here the
prior pleading specifically referred to a deadly weapon.
Defendant had an incentive to challenge that allegation, since it
also rendered him ineligible for probation. (STRONG DISSENT
on this point argues BROOKINS does apply, per RANER.) Per
DECKER, CA ALSO holds that there was no impropriety in
sentencing defendant to multiple life terms based on two
present felonies w/GBI, plus the same two priors as to each
new count. ALSO, CA concludes it was improper to impose a determinate term for the same two present felonies that supported
habitual criminal sentencing; once habitual criminal sentences
are imposed, the alternate determinate term is relevant only for
determining the minimum time before parole eligibility. ALSO, it
was improper to impose PC 667 prior felony enhancements for
the same two priors, since PC 667 expressly applies only when
other provisions will not result in a longer term.
People v. Tuggle (1991) 232 Cal.App.3d 147. In the context of a
PC 667.7 habitual criminal finding based in part on defendant’s
prior PC 211 conviction, the defendant argues that PC 667.7
requires that the robbery be by force, and he disputes the
adequacy of the evidence that his prior robbery was by force
rather than by fear. CA notes that the prior Information to
which def plead guilty alleged robbery by force and fear. Despite
cases that say that when the statute is in the disjunctive and
the pleading is in the conjunctive, the prosecutor need only
prove one or the other, not both, CA nonetheless holds by
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analogy to GUERRERO that a defendant is bound by his plea,
which constitutes an admission of every element in the charging
allegations. The fact that the “force” element alleged in the
pleading may have been surplusage makes no difference, even
when the plea was entered at a time when defendant would
have no way of knowing the possible future consequences of
such a plea.
People v. Tuggle (1991) 232 Cal.App.3d 147. Defendant was
convicted of attempted murder with great bodily injury. He was
sentenced pursuant to the PC 667.7 habitual criminal
provisions to life without parole for 20 years plus 3 years for the
GBI. CA reduces the term to life without parole for 20 years. PC
667.7 allows three ways to determine parole eligibility. Under
the second option, when the minimum sentence without PC
667.7 is more than 20 years, that minimum applies and
enhancements may be included. Where, as here, the defendant
is sentenced under the first or third option, enhancements
cannot be a part of the sentence. (But see People v. Jenkins
(1995) 10 Cal.4th 234, 248-254, rejecting this interpretation.)
People v. Reynolds (1991) 232 Cal.App.3d 1528. CA holds that
for the purpose of a PC 667.7 habitual criminal finding, the
Crowson rule applies strictly, since the statute requires that a
foreign prior include all elements of a particular California
felony. Here, Colorado and Missouri robberies do not qualify
because neither stay has the California robbery element of
specific intent to steal. (CA notes that a Colorado case that read
such an element into Colorado law was later overruled by
another case.) However, for the purpose of PC 667, which
requires only that the foreign prior contain all elements of “a
serious felony,” CA notes that the list of serious felonies
includes non-statutory crimes, so a foreign prior can qualify
even if it does not meet the definition of a specific California
crime. Thus, Missouri prior for assault with intent to kill with
malice does qualify. A Missouri robbery also qualifies since the
judgment indicates defendant used a gun, so it qualifies as a
felony in which defendant used a gun. Another Missouri
robbery in which a blank pistol was used does not qualify. CA
emphasizes that the Guerrero rule, allowing a court to look at
the record of the conviction, means only that the record can be
considered in determining the actual adjudicated elements of
the foreign prior. But this does not mean a court can search a
Missouri record for evidence of an intent element when intent is
not an element of the Missouri crime. Thus, while intent was
alleged in the Missouri information and admitted as part of the
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plea “as charged,” CA still finds that prior cannot be used as a
PC 667 prior serious felony.
People v. Burkett (1991) 1 Cal.App.4th 971. Defendant was
given CS terms in several different counties. Included in some
counties were 20-life terms based on PC 667.7 habitual offender
findings. CA upholds CS terms, rejecting the argument that
nothing can be CS to a PC 667.7 term. Victor is distinguished as
disallowing CS enhancements that were part of the same count
that supported the PC 667.7 finding. Here, the CS terms were
based on offenses wholly separate from the offenses that
supported PC 667.7 findings. CA also notes that there is no
problem with multiple PC 667.7 findings all based on the same
prior convictions.
In re Diaz (1993) 13 Cal.App.4th 1755. Petitioners are one-time
murderers sentenced per PC 190 who argue that they should
get 1-for-1 credits rather than 1-for-2, because recidivist
murderers get 1-for-1 per PC 667.7. CA notes that the 9th
Circuit recently agreed with such an argument, but CA rejects
that, concluding the flaw is that murderers must always be
sentenced under PC 190, rather than under PC 667.7. CA
stresses that PC 190 was an initiative and cannot be amended
by the subsequent PC 667.7, passed only by the Legislature
without the requisite majority needed to amend the initiative.
CA also notes that the intent of PC 667.7 was to lengthen
terms, not shorten them. CA explains away the reference to PC
190 contained in PC 667.7. (But see People v. Jenkins (1995)
10 Cal.4th 234, disapproving of Diaz.)
People v. Mendias (1993) 17 Cal.App.4th 195. CA concludes
that when a defendant may be sentenced under either PC 667.7
or PC 1170, whichever is greater, it is proper to pronounce
sentence pursuant to PC 1170 and then stay that sentence
pending the service of the sentence under PC 667.7. CA also
holds that a prior felony conviction that results in a Youth
Authority commitment is a prior prison term within the
meaning of PC 667.7 (per subd. (b)), even though it would not
be a prior prison term for the purpose of PC 667.5. (Accord, on
the CYA prior aspect, see People v. Gutierrez (1994) 23
Cal.App.4th 1576, 1585-1586.)
People v. Gutierrez (1994) 23 Cal.App.4th 1576. CA rejects
Santos and concludes that even assuming specific intent to
inflict great bodily injury is an element of the alternative in PC
667.7 that requires infliction of GBI within the meaning of PC
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12022.7, the other alternative (“personally used force which was
likely to cause great bodily injury”) remains general intent. CA
disputes Santos by positing examples that are nearly absurd,
but fails to ever rebut the serious proportionality problem that
is identified in Santos re: requiring specific intent when GBI
actually results, but not requiring it when no injury at all
results. Strong DISSENT.
People v. Jenkins (1995) 10 Cal.4th 234. Defendant was
convicted of PC 187, 2d and 2 counts of PC 245 on 2d victim,
along with enhancements that brought him within the PC 667.7
habitual criminal provisions. The trial court sentenced him to
20-life under PC 667.7 on the PC 187 count. SC 1st holds that
whenever the requirements of PC 667.7 are met, even a
defendant convicted of murder must be sentenced under that
section rather than section 190. SC holds Diaz erred in
reaching a contrary conclusion, because the Diaz court wrongly
believed that one convicted of PC 187 and sentenced under PC
667.7 would get more conduct credits than under PC 190, and
might therefore end up better off. While the language of PC
667.7 seems to lead to such a result, SC finds that absurd and
unintended in light of the entire statutory scheme, and
concludes instead that a recidivist murderer sentenced under
PC 667.7 must serve at least as much time as would have been
served under PC 190, taking into account the limits on conduct
credits available under PC 190. (Other portions of the opinion
could be construed to imply that a murderer sentenced per PC
667.7 does not receive any PC 2933 credits.) SC also holds that
in determining the minimum sentence to be served per PC
667.7, subd. (a)(1), enhancements are included when
computing the third alternative, even though they are not
mentioned in the third alternative and are expressly mentioned
in the second alternative. Contrary dictum in Tuggle is rejected.
Also, while the same prior used to support PC 667.7 habitual
criminal status cannot also support a CS prior enhancement, it
can be used to calculate the minimum term required under PC
667.7, under the 2d or 3rd alternatives of subd. (a)(1). Finally,
SC sees nothing to preclude multiple CS life terms when more
than one present count meets the PC 667.7 criteria, although
the trial court also retains discretion to sentence concurrently.
People v. Levesque (1995) 35 Cal.App.4th 530. Defendant was
convicted of PC 647.6, elevated to a felony due to a prior
conviction of lewd acts on a child (PC 288, subd. (a). That same
prior was also used as the basis for a 15 years to life habitual
sex offender term for a present conviction of PC 288, subd. (a),
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per PC 667.51. CA finds no problem in using the same prior for
these two purposes. CA finds PC 654 inapplicable because
neither of these uses constituted an enhancement. Even if they
were enhancements, this would be permitted per Decker, since
this is punishment based on status, not on “acts.”
*People v. Martinez (1997) 54 Cal.App.4th 1533. Where
defendant’s convictions and prior record bring him within the
provisions of both the Three Strikes Law and the PC 667.7
Habitual Criminal Law, CA concludes the Three Strikes Law
does not necessarily control. Jenkins indicates it would
control, but CA dismisses that as dicta. Instead, CA relies on
the clear legislative intent to provide longer sentences. Thus,
PC 667.7 can control where it results in the longer sentence,
but the Three Strikes law controls when it results in the
longer sentence. CA does agree that, since both PC 667.7 and
the Three Strikes law are habitual offender statutes, a
defendant must be sentenced under one or the other, but not
both.

REVIEW
GRANTED

*People v. Martinez (1997) 54 Cal.App.4th 1533. Noting that
PC 667.7 expressly applies to assault with a deadly weapon,
and that ADW is a lesser included offense of ADW on a peace
officer, CA concludes that PC 667.7 also applies to ADW on a
peace officer. Even though that is not expressly listed as a
separate offense, every violation of that section necessarily
includes simple ADW, bringing it within PC 667.7.

REVIEW
GRANTED

People v. Hale (1999) 70 Cal.App.4th 992. In concluding that a
Florida ADW matched a California serious felony, the court
properly considered the Florida Information and the guilty plea
signed by the defendant. This established he assaulted the
victim with a knife, constituting personal use of a deadly
weapon. (CA goes on to reverse the true findings on other
grounds.)
People v. Murphy (2001) 25 Cal.4th 136. Defendant was
convicted of 2 counts of PC 288 (a) lewd acts on a child under
14. He was sentenced under the Three Strikes Law based on
two priors, one of which was for oral copulation on a child
under 14. SC holds that a prior oral copulation on a child under
14 is a strike. That crimes does not appear in the list of strike
offenses, but a “lewd or lascivious act on a child under the age
of 14 years” does appear. Defendant argues that language refers
only to PC 288 (a) offenses, or at least incorporates its lewd
intent element, which is not an element of oral copulation. SC
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sees no basis for concluding the Legislature intended to limit
the provision to only PC 288 (a) convictions, or to incorporate
the elements of PC 288 (a), since the statute does not precisely
match all the language of PC 288 (a) and does not expressly
refer to PC 288 (a). SC distinguishes Martinez and concludes in
the present context, “lewd or lascivious” does not incorporate
the specific intent to arouse element of PC 288 (a). That element
broadens PC 288 (a) to include touchings that might not
necessarily be lewd. Here, oral copulation is always a lewd act,
so the intent element is not necessary. Since defendant’s
conduct is clearly covered, SC refuses to address any possible
vagueness in the provision. Very strong MOSK DISSENT.
People v. Murphy (2001) 25 Cal.4th 136. Defendant was
convicted of 2 counts of PC 288 (a) lewd acts on a child under
14. He was sentenced under the Three Strikes Law based on
two priors, which were also used to support sentencing under
the PC 667.71 habitual sexual offender provisions. By analogy
to Jenkins, SC finds no problem with using PC 667.71 on
multiple current counts, rather than just once. SC concedes
that former PC 667.72 might then have provided for a lesser
sentence for more serious crimes, but that section was repealed
because the Legislature recognized that PC 667.71 was more
harsh. SC also finds no problem with sentencing under both PC
667.71 and the Three Strikes Law. Per Coronado and Rodriguez,
SC sees no PC 654 problem, making an analogy to sentencing
under PC 666. SC also finds no violation of the prohibition
against the dual use of facts, since no upper term rationale is at
issue here. SC finds that language used in PC 667.71
demonstrates an intent to use that provision as well as the
Three Strike Law, when both apply. SC also notes that the
reference in the Three Strikes Law to tripling the term otherwise
provided for the current felony subsequent to the prior felonies
does not mean that the term to be tripled must be calculated
without regard to the PC 667.71 priors; instead, that language
merely identifies which conviction is being affected. Thus,
defendant was properly sentenced to two consecutive 25 years
to life terms under PC 667.71, and those terms were properly
tripled under the Three Strikes Law.
People v. Johnson (2002) 96 Cal.App.4th 188. Defendant was
given a 25 years to life sentence for one sexual offense under
the one-strike law of PC 667.61. It was then doubled under the
Three Strikes law, based on the same prior. A similar term was
imposed under the PC 667.71 Habitual Offender Law, but then
stayed per PC 654. Defendant was also sentenced for counts of
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PC 647.6, subd.(c)(2), made a felony based on the same prior
used for the earlier purposes. That same prior was also used for
a 5 year PC 667 serious felony enhancement, and a stayed one
year PC 667.5 enhancement. CA holds: PC 667.61, subd. (f)
precludes using the same circumstance (here, the prior) to
determine a term both under PC 667.61 and other provisions.
This precludes using the Three Strikes law to double the onestrike term. But that does not mean the prior used for PC
667.61 disappears and cannot be used for any other purpose;
so the Three Strikes law could properly be applied to other
counts that did not come within the PC 667.61 term. For the
same reason, the prior used for PC 667.61 sentencing remains
available for use to support a PC 667 enhancement, because
that is an enhancement added to a term, rather than an
alternate term or scheme. CA notes the Legislature has so
strongly stated that PC 667 terms must be imposed, that CA
will not construe a provision to negate that intent unless
expressly provided otherwise. CA also sees no problem with
using a prior to make a misdemeanor into a felony per PC
647.6, and still use that same prior for enhancements or other
sentencing schemes, by analogy to Levesque, Coronado, and
Price. Since the use of the prior for PC 647.6 is not an
enhancement, but merely a status, PC 654 does not apply. CA
also concludes that PC 667.61 and PC 667.71 offer exclusive
alternatives to each other, but when PC 667.71 is used, it does
not preclude also using the Three Strikes Law. Thus, the count
that was improperly given the doubled 25 years to life term
under PC 667.61 and the Three Strikes Law could have received
such a term under PC 667.71 and the Three Strikes Law. At the
time of defendant’s crimes, PC 667.71 appeared to leave it up to
the DA to seek sentencing under 667.61 or under 667.71. CA
finds no such choice here, refusing to read an ambiguous DA
statement as making that choice. But CA concludes that to
avoid separation of powers problems, the court must also have
the discretion to make that choice, so CA remands to exercise
that discretion. But once the choice between PC 667.61 and PC
667.71 is made, PC 654 does not allow staying the unused
alternative, as it does not apply to statuses; instead, the unused
alternative must be stricken.
People v. Snow (2003) 105 Cal.App.4th 271. Defendant was
convicted of PC 288(a) lewd acts and had 2 prior serious felony
convictions. One prior was used to elevate his sentence under
the One Strike Law, and then both priors were used to triple
that sentence under the Three Strikes Law. Per Acosta, CA
concludes the One and Three Strikes law are cumulative, not
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alternatives. Also per Acosta, a prior used to sentence defendant
per PC 667.61 can also be used as a prior strike under the 3
Strikes law. The trial court also imposed a sentence under the
PC 667.71 habitual offender law, but stayed that per PC 654.
Per Murphy, it was proper to use the 3 Strikes Law and the
Habitual offender law cumulatively. But CA concludes the PC
667.61 One Strike Law and the PC 667.71 Habitual Offender
scheme are alternatives and were not changed to cumulative
sentencing schemes by the 1998 amendment that eliminated
“in lieu” language. That amendment merely avoided a potential
separation of powers problem noted in Romero, without
changing the alternative nature of the scheme. But PC 654 does
not apply to alternative sentencing schemes, per Johnson. Thus,
where both PC 667.61 and 667.71 apply, the court has
discretion to strike or dismiss one sentence or the other, rather
than to stay. Here, the sentence is the same either way, and the
trial court chose to stay the PC 667.71 sentence, so CA
concludes that is the one it would strike and CA vacates that
sentence.
People v. Lopez (2004) 119 Cal.App.4th 355. After defendant was
convicted of sex crimes, he admitted a multiple victim allegation
that brought him within the one-strike law, and also admitted a
prior sex offense that brought him within the habitual sex
offender law, The trial court chose to sentence him under the
habitual sex-offender law, but refused to strike the finding
under the one-strike law. CA agrees Snow required such a
striking, but CA disagrees with Snow and Johnson. CA sees no
reason why the multiple findings cannot co-exist, even though
defendant can only be sentenced under one law or the other.
The one-strike law expressly states that none of the
circumstances shall be stricken. Leaving the findings intact
simplifies future events in case the imposed sentence is ever
vacated and a new sentence needs to be calculated. CA believes
it would have been appropriate to impose a fallback sentence
and then stay it, but leaving the one-strike finding standing
here was adequate.
m. P.C. 667.9 (Offense Against Specified Defenseless
Victims By One With Specified Prior Conviction)
(See also Section IV-B-15, re: same enhancement
when there are no qualifying priors)
People v. Jones (1993) 12 Cal.App.4th 1106. CA holds that PC
667.9 is clear and unambiguous in requiring mandatory full
consecutive enhancements for specified prior felonies by
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persons who commit new crimes against specified defenseless
victims. Thus, while PC 667.9 is not listed in either PC 1170.1,
subd. (a) (1/3 of enhancement for subordinate terms) or subd.
(d) (full enhancements), CA finds no ambiguity that needs to be
resolved in favor of defendant. However, PC 667.9 by its own
terms can only apply when enhancements are also imposed
pursuant to PC 667. Here, PC 667, subd. (a) enhancements
were found true but were stayed because enhancements for the
same priors were imposed pursuant to PC 667.6, subd. (a). CA
agrees that the same prior cannot support enhancements under
both PC 667, subd. (a) and PC 667.6, subd. (a). But CA also
joins the line of cases holding that PC 654 does not apply to
enhancements, so there was no power to stay the
enhancements under PC 667. Thus, under current law, if a
prior is used to enhance under PC 667, subd. (a), the only
option available is to strike any PC 667.6, subd. (a)
enhancement based on the same prior. The court could not
choose the opposite (impose under PC 667.6 and strike under
PC 667), because PC 1385 no longer allows the striking of a PC
667 prior. CA remands, noting that if the court elects to
sentence per 667.9, it must also sentence under PC 667 (a) and
strike under PC 667.6 (a).
People v. Smith (1993) 13 Cal.App.4th 1182. CA upholds
enhancement for commission of a robbery against a victim over
65 by a defendant with a specified prior conviction. CA first
finds nothing vague about a “reasonably should have known”
standard applied to an aged-based enhancement. CA is
confident jurors can tell whether defendant reasonably should
have known the victim was 65 or older. CA stresses that the
enhancement cannot apply when a person under 65 looks
older, or when a person over 65 looks younger. CA also finds
sufficient evidence here, even though the only description on
the record was that the victim had gray hair. The jury saw the
victim, who was just short of 68, and no evidence was offered
that she looked less than 65. Under these circumstances, CA
concludes there was a sufficient basis for the jury to decide the
defendant should have known the victim was at least 65. CA
distinguishes Roderick S. regarding the need to make a record.
People v. Huricks (1995) 32 Cal.App.4th 1201. CA upholds a PC
667.9, subd. (a) enhancement for committing a serious felony
against a specified defenseless victim, concluding that it is no
longer necessary to have any prior serious felony conviction in
order to qualify for this enhancement. Although the statute still
has the “in addition to” language that was key to the result in
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Jones, nonetheless the post-Jones amendment to the statute
now makes it clear that subd. (a) applies to first offenders.
n.

PC 667.10 (Second PC 289 against specified
victim)

*People v. McSherry (1992) 11 Cal.App.4th 1157. CA holds
that PC 667.10 re: enhancement for person with prior
conviction of PC 289 who commits PC 289 against designated
vulnerable victims, requires a prior actually prosecuted under
section 289. It is not enough that defendant has a prior
conviction under PC 288 with underlying facts that could
satisfy PC 289.
o.

ORDERED
UNPUBLISH
ED

Health and Safety Code section 11370.2 Priors

*People v. Ledesma (1988) 199 Cal.App.3d 1315. Defendant
was enhanced for the same prior under both PC 667.5 and
H&S 11370.2. The latter provides for a 3 year enhancement
for each prior H&S 11351 or H&S 11352 when present crime
is H&S 11351 or H&S 11352, “in addition to any other
punishment authorized by law, including section 667.5 of the
Penal Code.” CA holds that, assuming arguendo that PC 654
applies to enhancements, this language constitutes an
exception, by expressly permitting the imposition of
enhancements under both PC 667.5 and H&S 11370.2. Since
both H&S 11370.2 and PC 654 are statutory, the more
specific controls, which CA concludes is H&S 11370.2.

ORDERED
UNPUBLISH
ED

*People v. Ledesma (1988) 199 Cal.App.3d 1315. Defendant
was sentenced to a 4 year base term for H&S 11352, and a
total unstayed term of 17 years, including enhancements
under H&S 11370.2, which provides for a 3 year
enhancement for each prior H&S 11351 or H&S 11352 when
present crime is H&S 11351 or H&S 11352. CA holds that
the twice the base term limit applies to this case. Prop 8
“without limitation” language did not abrogate the double the
base term limit as it is so ambiguous as to be meaningless.
TRAINA, POOLE, and HALL to the contrary are rejected. Although SC found an implied exception in the case of PC 667
priors, that was because they could rarely be imposed in full
if the limit applied, while H&S 11370.2 enhancements will
usually be possible. If an exception were created every time
the limit applied, the limit would have no meaning. Also, in
the PC 667 context, SC found a draftsman’s oversight. While
that is feasible in the initiative context, it is far less likely

ORDERED
UNPUBLISH
ED
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when the legislature acts.
People v. Ruby (1988) 204 Cal.App.3d 462. CA holds PC 1385 is
available to strike priors found per H&S 11370, and to thereby
render defendant eligible for probation. TANNER is
distinguished as relying on a specific legislative history absent
in this context. Instead, CORTEZ and RUIZ, which construed
the same section, controls per AUTO EQUITY. DISSENT finds
the language in H&S 11370 indistinguishable from the lenguage
construed in TANNER and would find CORTEZ and RUIZ
impliedly overruled by TANNER.
People v. Garcia (1989) 211 Cal.App.3d 1096. Defendant was
given 3 year term for possession of heroin for sale, plus 2 years
for 2 PC 667.5 priors, + 3 years per H&S 11370.2 for prior drug
sale. Defendant argues violation of double the base term limit
and ex post facto application of amendment, effective after
commission of the crime. exempting H&S 11370.2 from the
double base term limit. CA holds by analogy to CARVAJAL that
even before the amendment, H&S 11370.2 was an implied
exception to the double the base term limit, as that is the only
way to achieve clear legislative intent and to be consistent with
PROPOSITION 8 “without limitation” language. The amendment
did not expand enhancement, but merely clarified pre-existing
legislative intent.
People v. Hockersmith (1990) 217 Cal.App.3d 968. Defendant
was convicted by jury of cocaine possession and was sentenced
to prison because of probation ineligibility per H&S 11370,
based on prior sale conviction. CA agrees that record fails to
show the prior was ever proved or admitted, apparently due to
inadvertence. Per WOJAHN, CA holds double jeopardy
precludes retrial on the prior. Double jeopardy applies whenever
procedures used are those traditionally associated with criminal
trials, and sanction at stake is punitive in nature. Several cases
accepting and rejecting WOJAHN are discussed. CA remands
for probation consideration. (CA also notes per RUBY that even
when such a prior is proved, the court has discretion to strike it
and grant probation.)
People v. Rhoads (1990) 221 Cal.App.3d 56. CA upholds
enhancement for prior conviction per H&S 11370.2 where
defendant had pled guilty to the prior before commission of the
present case, but had not yet been sentenced. CA finds
operative event is the ascertainment of guilt, not the pronouncement of judgment.

374

People v. Powell (1991) 230 Cal.App.3d 438. Defendant was
enhanced per PC 667.5 for a prior, and was given a consecutive
3 year enhancement per H&S 11370.2 for the very same prior.
CA finds no PC 654 problem because H&S 11370.2 expressly
states that its enhancement shall be imposed in addition to
other punishment authorized by law, “including Section 667.5
…” CA concludes this is a specific provision that governs over
the more general provisions of PC 654.
People v. Burgio (1993) 16 Cal.App.4th 769. Defendant was
enhanced pursuant to H&S 11370.2 for a prior federal
conviction for conspiracy to manufacture and distribute
narcotics. CA strikes the enhancement because H&S 11370.2
lists specific California durg offenses by section number and,
unlike PC 667 or PC 667.5, it does not contain language
allowing the use of comparable other state or federal priors.
Thus, CA finds no authority to use the federal prior. (But see
People v. Johnson (1995) 33 Cal.App.4th 623, 630-633, rejecting
an identical argument in the context of PC 667.6.)
People v. Porter (1998) 65 Cal.App.4th 250. Defendant was
convicted of manufacturing PCP and possessing chemicals with
intent to manufacture PCP. He was enhanced per H&S 11370.2
for 2 prior drug offenses, one of which was a conspiracy offense.
He argues no finding was made that he was substantially
involved in the conspiracy. CA acknowledges H&S 11370.2
applies to present conspiracies and prior conspiracies and does
not clarify whether the substantial involvement requirement
applies only to the former, or the latter, or both. Legislative
history also sheds no light on the issue. But H&S 11370.4 re:
quantity
enhancements
uses
identical
language
re:
conspiracies, indicating it refers to the present offense. Also,
language regarding the substantial involvement requirement
was added before prior conspiracies were added to the list of
eligible priors. Thus, CA concludes the substantial involvement
requirement applies only to present conspiracies, not at issue
here, and not to prior conspiracies.
People v. Reed (2005) 129 Cal.App.4th 1281. CA strikes an H&S
11370.2 enhancement imposed for a prior conviction of
attempted possession of a controlled substance. PC 11370.2
lists a number of substantive offenses and conspiracy to violate
those sections, but says nothing about attempts.
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p. Penal Code section 666.5 (Vehicle Theft with Prior
Vehicle Theft)
*People v. McGowan (1996) 42 Cal.App.4th 740. Defendant
was convicted of 3 counts of VC 10851 and admitted a prior
conviction of VC 10851, so he was given a greater sentence
pursuant to the provisions of PC 666.5. Defendant argues
that PC 666.5 applies only in cases of “felony vehicle theft”
per VC 10851 or PC 487, but VC 10851 can be violated by
either a theft, or a mere taking without the intent to
permanently deprive, which is not a “theft.” CA reviews all the
changes in auto theft laws in recent years and agrees with
defendant’s construction of PC 666.5. (Notably, CA states
that PC 666.5 is an enhancement statue rather than a
definition of a new crime, because it provides for different
punishment for existing crimes. But CA never discusses the
distinction between adding a term to a base term (which is
the normal mark of an enhancement) vs. setting forth an
alternate sentencing scheme as PC 666.5 does.) However,
defendant here gets no relief. In admitting his prior VC 10851
conviction, defendant admitted it was for auto theft, and he is
bound by that admission. While the jury in his present case
was never instructed to make a finding as to theft or mere
taking, and no such finding was made, CA makes analogy to
Wims and concludes this type of instructional error is subject
to the Watson test. Since the evidence overwhelmingly proves
theft rather than mere taking (vehicles were driven hundreds
of miles across state lines and then abandoned in remote
areas by a chronic thief), the lack of a jury finding is
harmless and PC 666.5 applies.

ORDERED
UNPUBLISH
ED

People v. Carter (1996) 48 Cal.App.4th 1536. Defendant was
enhanced per PC 666.5 for being convicted of VC 10851 with a
prior VC 10851 conviction. He argues that PC 666.5 specifies
“vehicle theft conviction in violation of Vehicle Code section
10851,” and since theft requires intent to permanently deprive,
while VC 10851 requires either that or intent to temporarily
deprive, the reference to vehicle theft in PC 666.5 was meant to
restrict the enhancement to cases of true theft. Since it was
never alleged or proved here that his present or prior VC 10851
involved intent to permanently deprive, defendant argues the
enhancement cannot be applied. CA disagrees, pointing to
several aspects of legislative history that indicate the legislature
meant the term “vehicle theft” to be interchangeable with any
violation of VC 10851.
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q.

Three Strikes Statute and Initiative (See also Sec.
IV-B-1-k above, for other issues regarding P.C.
667 Violent Felonies and PC 1192.7 Serious
Felonies)
1)

Application of PC 1385 to the Three Strikes Law

*People v. Williams (1995) 40 Cal.App.4th 429. Without DA
participation, the judge told defendant that if he pled as
charged, the court would then strike a PC 667 allegation that
made this case a second strike. This was done and the People
appeal. CA holds this was an illegal plea bargain, since PC
667, subd. (g) expressly prohibits using serious prior felonies
in plea bargaining. Since this applies equally to judges and
DAs, CA need not reach any separation of powers issue. Even
though the judge who accepted the plea warned defendant
that a reviewing court might overturn this and double
defendant’s term, CA nonetheless remands to allow defendant
to withdraw his plea.

ORDERED
UNPUB–
LISHED

*People v. Brantley (1995) 40 Cal.App.4th 1538. Defendant
argues that his trial judge did not realize he had discretion to
dismiss a prior strike allegation per PC 1385, or to declare
the present wobbler offense a misdemeanor. He seeks a
remand for the exercise of discretion. CA notes the record is
silent as to whether the judge realized he had discretion. But
even if the judge erred in this regard, CA finds no possible
prejudice. The judge did exercise discretion to choose the
middle term rather than the lower term. Either of the actions
defendant speaks of would have resulted in a more lenient
term than the lower term, so the court’s rejection of the lower
term demonstrates it would not have chosen an even more
lenient disposition.

ORDERED
UNPUB–
LISHED

*People v. Rucker (1995) 41 Cal.App.4th 236. CA holds that
the trial court erred when it concluded that priors alleged to
support a third strike 25-life sentence are subsumed in that
sentence and cannot also be used to support 5 year PC 667
enhancements. CA sees nothing in the law to support such
“subsuming,” and concludes that both PC 1385, subd. (b)
and PC 667 itself preclude the court from striking the priors
alleged for PC 667 enhancements.

ORDERED
UNPUB–
LISHED

*People v. Jackson (1996) 41 Cal.App.4th 894. Defendant was
arraigned and pled not guilty to charges and denied 1 prior.
Before the preliminary examination, the DA sought to amend

REVIEW
GRANTED
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to add 10 more priors. The court told the DA to file his
motion in the department where the preliminary exam was
set, and then went on to allow defendant to plead as charged
and accept the maximum 7 year term, avoiding the 25-life
sentence that would be required if the DA had been able to
amend to add priors. CA upholds the People’s right to appeal,
concluding the denial of the DA’s request to amend was
tantamount to striking priors. On the merits, CA finds an
abuse of discretion in disallowing the DA amendment of the
information, since the record clearly shows the court acted
only out of punishment concerns (believing 7 years was the
appropriate sentence here) and ignored the strong policies
inherent in the adoption of the Three Strikes law.
*People v. Doyle (1996) 42 Cal.App.4th 837. CA finds no
improper control of prosecutorial discretion in the provisions
that require the charging of qualifying priors. The power to
strike a strike per PC 1385 remains, but even if the trial
court was unaware it had such power, CA sees no harm here.
There were other obvious means to lower the sentence which
were not utilized, so the trial court clearly would not have
exercised discretion to dismiss a strike.

REVIEW
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*People v. Reese (1996) 42 Cal.App.4th 1113. Defendant was
sentenced to 25 years to life for burglary pursuant to the
Three Strikes Law and argues this was cruel and unusual
punishment. CA first addresses the People’s argument that
the sentence was unauthorized because the trial court failed
to add 10 years for the 2 PC 667 priors that also supported
the use of the Three Strikes Law, and failed to add one year
for a PC 667.5 prior prison term. CA agrees this was
unauthorized since the terms for the priors were mandatory
and could not have been stricken under any circumstance
because of the absence of mitigating factors. [CA never
discusses the argument that this was ordinary error, waived
by the lack of a People’s appeal, in that the lack of mitigation
was merely a circumstance in a situation where the priors
could have been stricken under some circumstances.] But CA
does note per Casillas that there was discretion to dismiss a
prior “strike allegation for the purpose of the Three Strikes
law, so CA does remand for the trial court to consider
exercising discretion in that regard.
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*People v. Comauex (1996) 44 Cal.App.4th 1284. After
defendant was convicted of escape and an alleged prior
(within the meaning of the Three Strikes Law) was found true,
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the trial court struck the prior per PC 1385 in order to grant
probation. CA holds that since probation is prohibited for
persons coming within the Three Strikes Law, a trial court
can not use PC 1385 discretion to evade that prohibition, by
analogy to Tanner. In any event, whatever PC 1385 discretion
remains under the Three Strikes Law, it is clear that it can be
exercised only to allegations of priors, not to a prior that has
already been pled and proved.
People v. Romero (1996) 13 Cal.4th 497. SC reviews the
historical development of the Tenorio principle, finds that it
remains equally strong today, and concludes it would
apparently be violated if the Three Strikes Law conditions a trial
court exercise of PC 1385 discretion on prosecutorial approval.
SC then analyzes whether the Three Strikes Law does limit
judicial discretion per PC 1385. Noting that PC 1385 discretion
is only limited when there is a clear legislative direction to do
so, SC concludes such direction must be especially clear in this
context in light of the grave constitutional issue. SC goes on to
find that PC 1385 discretion was not removed, since it is
expressly allowed in at least some instances; that is, since the
prosecutor can move to dismiss per PC 1385, the court must
have the power to grant such a motion. The use of
“Notwithstanding any other law,”” in PC 667(f)(1) makes no
difference because all that section says is that the entire Three
Strikes Law takes precedence over other sentencing schemes,
and the entire Three Strikes Law includes the reference to PC
1385 power. SC stresses the need to comply fully with the PC
1385 requirement of stated reasons, and they must be proper
reasons, based on the background of the offender and the
circumstances of the offense. Since the power to strike is based
on PC 1385, it can be exercised even after the prior is proved or
admitted. SC notes this is fully retroactive, covering even final
cases where the record does not show the trial court believed it
possessed the power to strike, or that the court would not have
exercised the power in any event.
People v. Sotomayor (1996) 47 Cal.App.4th 382. Defendant in a
Three Strikes case made a pretrial motion to strike the priors
per PC 1385. This was denied and the court clearly stated it did
not have discretion to strike, and would not strike even if it did
have discretion. On appeal, CA holds that the same standards
set forth in Romero apply to direct appeals as to habeas. Despite
the ruling on the pretrial motion, CA finds defendant is entitled
to remand because the sentencing judge (who was a different
judge) clearly believed he had no discretion to strike, (CA does
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not discuss, but apparently relies on the fact that more
evidence had been heard by this point, and a different ruling
was possible.) While defendant did not renew his motion to
strike, CA finds no waiver since the court could have acted on
its own motion, but would not do so when it believed it had no
discretion. At least where the record affirmatively shows the
sentencing court erroneously believed it had no discretion, a
motion to strike is not a prerequisite to appellate relief.
People v. Metcalf (1996) 47 Cal.App.4th 248. CA remands per
Romero, noting that defendant had moved in the trial court to
strike the alleged prior on the ground that it preceded the Three
Strikes law, and that law should not be applied retroactively. In
response, the trial court stated it had no recourse. Thus, the
record affirmatively establishes that the court erroneously
believed it had no discretion to strike, so remand is required.
CA mentions that Romero does not make clear how it should be
applied on direct appeal, but CA concludes that Fritz governs
and requires remand whenever the trial court erroneously
believed it had no discretion.
People v. Ramos (1996) 47 Cal.App.4th 432. Defendant was
charged with 2 offenses and a prior serious felony that would
make this a 2d strike case. Over the objection of the DA, the
trial court stated that if defendant pled guilty to everything, the
court would strike the prior and impose a 3 year prison term.
This was done and the People appealed. CA holds that while a
trial court does have discretion to strike a prior strike, it is an
abuse of discretion to do so simply because a defendant agrees
to plead guilty. CA remands to vacate the order and sentence,
and to allow defendant to withdraw his plea.
*People v. Pearsall (1996) 48 Cal.App.4th 600. While trial
court in denying pre-Romero motion to strike priors indicated
it had no discretion, CA finds no need to remand because in
also finding no cruel and unusual punishment, the court
made especially strong remarks about the unpleasant nature
of the crime and defendant’s prior record, closing with, “the
People don’t want Mr. Pearsall on the streets, and neither do
I.” CA concludes the court made it clear it would not exercise
discretion to strike the priors in this case.

REVIEW
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People v. Gutierrez (1996) 48 Cal.App.4th 1894. CA sees no
point in remanding for the exercise of Romero discretion where
the trial court stated that the maximum sentence was
appropriate and increased the sentence beyond what was
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required by the Three Strikes Law, by imposing an upper term
and
2
additional
discretionary
enhancements.
This
demonstrates that the court would not have exercised discretion
in any event to reduce the sentence.
People v. Alvarez (1996) 49 Cal.App.4th 679. After defendant’s
prior convictions (in a Third Strike case) were found true by a
jury, defendant argued to the court that one 9 year old prior
could not be used because docket entries showed it had been
dismissed per PC 1385. CA rejects the AG’s argument that
defendant’s motion in the trial court was untimely (after the
jury verdict) because the DA never raised untimeliness below.
But CA holds it was defendant’s burden to establish the entire
prior case had been dismissed, and defendant did not carry that
burden since the docket entry seems to indicate only that a
pending revocation of probation was dismissed, not the entire
case. Also, the evidence defendant produced failed to disclose
any statement of reasons for the dismissal, and such a
statement is required for an effective PC 1385 dismissal. (CA
never discusses, but seems to assume that the failure to state
reasons is not simply a basis for a timely People’s appeal, but
instead can be raised years later to undo a dismissal everybody
thought had occurred.)
People v. Askey (1996) 49 Cal.App.4th 381. Defendant was
convicted of an attempted burglary. He never made entry,
inflicted minimal property damage, did not flee or become
violent when caught, and was apparently unarmed. He had 13
prior felony convictions which involved several separate
incidents of residential burglary and attempted murder, all
resulting in a simultaneous prosecution and conviction. He had
no other record. CA refuses to remand for Romero
consideration. The trial court was never asked to exercise
discretion to strike a prior, so any issue was waived. In any
event, the trial court referred to the many separate incidents in
the group of priors, and said the resulting sentence was no
cruel or unusual, so it is clear the court would not have
exercised discretion to strike any priors. Moreover, in view of
the “budding Nightstalker” nature of the crimes, it would have
been an abuse of discretion to strike priors to reduce the
sentence here. CA does note that it must modify the judgment
to add 5 years per PC 667, and that it could be argued that had
the trial court known the total sentence would be 5 years
longer, it might have been more inclined to exercise discretion
to strike priors. But since it would be an abuse of discretion to
do so, CA still sees no need for a remand.
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People v. Cunningham (1996) 49 Cal.App.4th 1044. Defendant
pled pursuant to a plea bargain in which it was stipulated that
if his prior conviction were found true, he would be sentenced
to the lower term, doubled pursuant to the Three Strikes Law.
That occurred, but after Romero was decided, defendant
appealed and sought a remand for the exercise of discretion to
strike the prior. CA refuses to remand since striking the prior to
impose less than the stipulated term would breach the plea
bargain to which defendant agreed.
People v. DeGuzman (1996) 49 Cal.App.4th 1049. Defendant
was convicted and sentenced pursuant to the Three Strikes
Law, with nobody ever suggesting exercising PC 1385 discretion
to strike any priors. CA uses good language re: not presuming
the trial court correctly applied the law when the law was
unclear or uncertain at the time. But CA nonetheless declines
to remand, holding instead that it would be a manifest abuse of
discretion to strike any priors in this case, in light of
defendant’s extensive record (long juvenile record beginning at
age 9, CYA at age 18 of robbery, prison at age 29 for robbery, 2
more prison commitments and several parole violations, and
then the present offenses), and the probation report listing of 7
aggravating factors and no mitigating factors. CA inexplicably
adds in fn. 7 that if there is any indication, not on the record,
that the trial court believed it had no alternative, then
defendant could still seek habeas relief.
People v. Cepeda (1996) 49 Cal.App.4th 1235. Defendant was
charged with priors that would make the present case his third
strike. He pled pursuant to a plea bargain that promised him a
doubled upper term plus 2 years for 2 priors, for a total of 8
years. As part of the bargain, 2 strikes priors and 2 prior prison
term enhancements were to be stricken. The sentencing minute
order stated “All remaining priors are stricken for sentencing
purposes only.” CA declines to remand to set aside the plea
bargain and allow the exercise of Romero discretion. Defendant
obtained substantial benefits and is estopped from complaining
about his sentence, per Nguyen. However, since the CA cannot
determine whether the priors were stricken for lack of evidence
per PC 667, subd. (f), or per PC 1385, CA does remand for
resolution of that uncertainty. If the strikings were pursuant to
PC 1385, then the trial court must state appropriate reasons.
People v. Allen (1996 49 Cal.App.4th 1507. On the day set for
JT in a strikes case, the court first asked the DA if he had the
papers to prove the strikes prior. He did not, but expected them
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to arrive later that day. The court said it was too late and
dismissed the prior for insufficient evidence and per PC 1385.
Defendant then pled to one count and was sentenced, with
nothing further being said about the second count and the nonstrikes priors. CA first finds that even if the strikes prior was
properly dismissed for insufficient evidence, this was still an
illegal plea bargain since there was no disposition of the second
count and the non-strikes priors. But CA also vacates the order
striking the strikes prior. Romero makes it clear that the trial
court can strike a prior for insufficient evidence on its own
motion, and courts do have wide discretion to require DA’s who
announce ready to be prepared to prove priors. But here, the
case had not yet been sent to a court for trial and no jury had
been chosen. There is no indication this dismissal was
pursuant to any policy as to when the DA was expected to have
proof of priors ready. Nothing in the record indicates the court
considered the appropriate factors, so the dismissal was
improper. It was also not proper under PC 1385, since there
was no consideration of the nature of the offense or the
defendant’s record.
People v. Smith (1996) 50 Cal.App.4th 1194. In a pre-Romero
case, the trial court struck priors because it felt a third strike
sentence would be cruel and unusual in this case. Comments
showed clear antipathy for the law and inadequate
consideration of defendant’s record. On appeal by the People,
CA remands for a proper exercise of discretion and statement of
appropriate reasons. CA finds no waiver by lack of objection to
the adequacy of the reasons because: 1) DA did object to
striking the priors, although on the ground that the court
lacked any power to strike; 2) it was plain the court had decided
what it was going to do and it is doubtful any DA input was
wanted or would have mattered; and, 3) the law was in flux at
the time, and nobody could fully understand and apply the trial
court’s discretion until Romero was decided.
People v. Robles (1996) 51 Cal.App.4th 627. In a pre-Romero
second strike case, defendants asked the trial court to strike
their prior convictions, but the trial court made clear its belief
that it had no discretion to do so. the AG argues remand is
nonetheless unnecessary since it would be an abuse of
discretion to strike the priors in these cases. CA concludes it
cannot make such a determination. Once the trial court made
its position clear, defense counsel had no reason to contest
probation report allegations, offer mitigating evidence, or to
have defendants testify. Thus, the record might well be skewed
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and cannot be relied on to support a conclusion that a striking
would be an abuse of discretion.
People v. Sanders (1997) 52 Cal.App.4th 175. CA remands for
resentencing where the trial court stated that it had no
discretion to strike priors in a Three Strikes case. The fact that
the trial court found no cruel and unusual punishment makes
no difference, because that is a different standard than the
exercise of discretion of PC 1385. CA also holds that it is not the
defendant’s burden to show that a more lenient sentence would
have been granted if the trial court had understood its
discretion. At least on direct appeal, a showing that the trial
court misunderstood the scope of its discretion is enough to
mandate resentencing.
People v. Mosley (1997) 53 Cal.App.4th 489. Defendant was
convicted by jury verdicts rendered 36 days after Romero was
decided, and he was sentenced pursuant to the Three Strikes
Law 53 days after Romero was decided. Noting that the record
does not affirmatively demonstrate the trial court’s awareness of
its discretion to strike the priors, and that the record also does
not demonstrate an express unwillingness to exercise such
discretion even if it existed, defendant argues he is entitled to
resentencing for the exercise of discretion, pursuant to footnote
13 in Romero. CA catalogs prior sentencing cases where the
Supreme Court has provided for procedures for retroactive
application of new sentencing principles, and concludes the
provisions in Romero’s footnote 13 set forth an exception to the
normal presumption of regularity, justified when the law is in a
state of uncertainty or where, as in pre-Romero days, the law
was strongly against the conclusion later reached by the
Supreme Court. But Romero was a long-awaited decision issued
before the present verdicts and well before the present
sentencing. Thus, even though Romero was not yet final at the
time of the present sentencing, CA sees no reason for an
exception from the presumption of regularity. CA notes its
decision would be different if the trial court had expressly
refused to exercise discretion because Romero was not yet final,
or if the court had indicated it misunderstood the extent of its
discretion despite Romero. CA adds that the present case
pertains to the attempt to kill a carjacking victim with a knife,
and was committed by a remorseless gang member on parole for
robbery. Thus, it is reasonable to conclude the trial court was
aware of its discretion and chose not to exercise it.
*People v. Benson (1997) 54 Cal.App.4th 282. CA notes that it
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would normally not remand for Romero discretion based on a
silent record, but in this case, the issue of discretion to strike
the prior was raised below, even though it was raised in front
of a judge other than the one who presided at trial and at
sentencing. That judge ruled there was no power to strike.
That, combined with the fact that at the time of this
sentencing, most appellate courts had ruled against any
discretion to strike, and the fact that the present crime was
minor and the priors (while serious) were remote, persuades
the CA that remand is appropriate here.

GRANTED

In re Ives (1997) 54 Cal.App.4th 1288. After Romero, defendant
sought habeas relief in the Superior Court. That Court refused
to reconsider defendant’s sentence because he has not filed a
motion before the trial court to strike the prior. CA holds that
such a motion is not a prerequisite to seeking habeas relief
under Romero. Since the record is silent on the issue of whether
the sentencing court misunderstood its authority or discretion
to strike the prior, defendant is entitled to have his petition
considered on the merits.
People v. Bishop (1997) 56 Cal.App.4th 1245. Defendant, facing
a Third Strike sentence for a minor petty theft, sought dismissal
of 2 priors so that he would be sentenced to 12 years as a
second striker. Defendant argued he was 50 years old, his
lifetime of crime was directed toward supporting his drug use,
and his violent convictions were remote. The trial court struck 2
priors per PC 1385 because they were remote (17-20 years old),
and because the current crime was non-violent. The People
appealed, arguing abuse of discretion since this was the very
type of record the People had in mind in enacting the Three
Strikes Law, especially since defendant had never successfully
completed parole and committed the present offense only 3 days
after his release from prison. CA finds no abuse of discretion,
since the People concede the trial court relied on proper factors.
The breadth of discretion in this situation is just at great as in
any other traditional use of PC 1385.
People v. Fuhrman (1997) 16 Cal.4th 930. SC holds that when
a Romero issue is raised on direct appeal and the record below
is silent as to whether the court understood it had discretion, it
is not appropriate to presume the court below acted properly (in
light of the pre-Romero majority point of view that there was no
discretion) and it is not appropriate to find any waiver from the
failure to seek PC 1385 relief. Nonetheless, SC concludes it
would be inefficient to order a remand in all such cases.
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Instead, the issue should result in no appellate relief, but that
should be without prejudice to pursuing habeas relief. If there
appears to be possible merit to the contention that priors
should be stricken, an OSC should be issued.
In re Saldana (1997) 57 Cal.App.4th 620. Defendant was
sentenced to 25 years to life under the Three Strikes Law. The
trial court said it would strike 1 or both priors if it had the
power to do so. In a pre-Romero appeal, the CA affirmed,
concluding that based on defendant’s criminal history, it would
be an abuse of discretion to strike any of his priors. After
Romero was decided, defendant sought habeas relief in the trial
court. The court resentenced him to 4 years, dismissing the
priors because the current offense was minor, the burglary prior
was 16 years old, defendant had 2 children and was still
married to the same wife and cared about his family, and
defendant was now older and less likely to commit new crimes.
The People appealed, contending the prior CA conclusion that it
would be an abuse of discretion to strike the priors was law of
the case. CA disagrees, since Romero was an intervening change
in the law, clarifying what would be proper or improper reasons
on which to base the exercise of discretion. The prior CA
opinion considered only defendant’s prior record, but at the
resentencing the trial court made additional fact findings not
previously considered by the CA, and that demonstrate a proper
exercise of discretion. For the same reasons, this case comes
within the exception to the rule precluding use of habeas for a
second appeal.
People v. Humphrey (1997) 58 Cal.App.4th 809. Defendant was
sentenced to 25 years to life pursuant to the Three Strikes law.
On a prior appeal, the case was remanded per Romero. On
remand, the court stated one of defendant’s priors was 20 years
old and would be stricken. On People’s appeal, CA first notes
the minutes fail to contain any reason for striking the prior, and
that is error regardless of whether the RT makes the reason
clear. CA does not decide whether such error can be found
harmless, holding instead that the only reason articulated here
is invalid anyway. CA holds it is only proper to strike a prior for
remoteness when there has been a legitimate washout, or a
crime-free period after the remote prior. Here, defendant has led
a continuous life of crime, so there is nothing mitigating about
the fact 1 prior is 20 years old. But CA does remand to let the
trial court try again.
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People v. Vong (1997) 58 Cal.App.4th 1063. Defendant was
sentenced to 25 years to life pursuant to the Three Strikes law.
In his pre-Romero sentencing, the trial court expressly stated it
had no discretion to strike a prior, but gave no indication what
it would have done if it did have discretion. CA concludes a
Romero remand is necessary. CA adds that on remand,
defendant is entitled to a hearing on his motion to strike, with
himself present and with representation by counsel. CA
acknowledges that Fuhrman found no such right to a full
hearing. CA makes no effort to distinguish the habeas context
from the direct appeal context, but instead distinguishes
Fuhrman as a case where the trial court never stated whether it
believed it did or did not have power to strike. CA concludes
those cases are more likely to be ones where no motion to strike
was made, and are therefore less likely to have meritorious
grounds than the cases where there was a motion to strike.
People v. Smith (1997) 59 Cal.App.4th 46. Defendant pled per a
plea bargain and was sentenced to a doubled term under the
Three Strikes Law. Two months later, Romero was decided and
defendant seeks a remand. CA notes this was not a silent
record case; here the court expressly stated its belief it had no
discretion. CA holds a remand is not futile just because the trial
court stated it had “some substantial question” that striking
would be appropriate even if there was discretion. At least in
the present context, where the court went on to note some
mitigating factors, this is not a clear indication of an
unwillingness to strike. CA also finds no violation of the plea
agreement, rejecting several cases described as “specified
sentence” cases. Here, there was no specified sentence, only a
range of potantial sentences (although defendant had been
warned his sentence would be doubled). That defendant
received other benefits under the bargain begs the question,
since that will always be true. Importantly, defendant here did
move to strike and the prosecutor never complained that was
inconsistent with the bargain. DISSENT argues that a plea
bargain should be deemed to encompass all extant
uncertainties, such as how the then-pending Romero case
would be decided.
People v. Banks (1997) 59 Cal.App.4th 20. CA orders a Romero
remand, rejecting the AG’s argument that remand is futile
because it would be an abuse of discretion to strike a prior
where the defendant’s 25 year criminal history includes 10
felonies and 7 misdemeanors. CA notes that the present crimes
were relatively minor burglaries with little or no loss and no
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violence, and the 43 year old defendant was sentenced to a 75
years to life term. CA concludes the record is inadequate for
prejudging what might or might not be an abuse of discretion.
After the trial court makes its decisions and explains its
reasons, then appellate review for abuse of discretion can occur,
if necessary.
*People v. Lee (1997) 59 Cal.App.4th 348. In a prior appeal,
CA affirmed but remanded for resentencing per Romero. The
trial court subsequently issued a minute order reciting
defendant’s record and concluding it would be an abuse of
discretion to strike any priors to avoid doubling the term
pursuant to the Three Strikes Law. Defendant appeals again,
complaining that he was entitled to be present and be
represented by counsel at the resentencing. CA concludes the
decision whether to exercise discretion is not an integral part
of the sentencing process, so the procedure used here was
permissible. CA suggests some form of review of the decision
is available, but CA does not explain that. (Order after
judgment affecting substantial rights?) CA stresses this is a
silent record case, so that even the remand was unnecessary
under Fuhrman, decided after the resentencing, but CA never
makes clear whether that is a necessary aspect for this
result.
People v. Garcia (1997) 59 Cal.App.4th 834. Defendant was
convicted of several counts, all potentially subject to 25 years to
life sentences as third strikes. To avoid a 75 year to life
sentence deemed too harsh under all the facts, the trial court
imposed one 25 years to life sentence on Count One, but stayed
some of the priors used on Count One for purposes of
sentencing on the other counts, allowing the court to impose
doubled second strike terms on those counts. CA sees no
unauthorized sentence. The fact that the court used all priors
for the purpose of Count One did not preclude striking some of
the same priors for the purpose of sentencing on other counts,
as long as proper reasons were given for the exercise of
discretion.
People v. Williams (1998) 17 Cal.4th 148. Defendant was
charged with felony drunk driving, based on 3 prior drunk
driving convictions. He was also charged under the Three
Strikes law, based on 1982 priors for rape and attempted
robbery. The trial court indicated it would be inclined to strike 1
prior, to avoid a 3rd strike sentence, since the serious felonies
were remote, and defendant had no violent crimes since then.
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SC holds the striking was ineffective since the trial court failed
to set forth its reasons in an order entered in the minutes. But
SC goes on to hold it would be an abuse of discretion to strike a
strike in this case. Exercise of the PC 1385 discretion should be
based on the spirit of the Three Strikes sentencing scheme; the
issue is whether the relevant factors about the crime and the
defendant make this a case outside the spirit of the Three
Strikes law. That is not the case here, since defendant had
many instances of criminal activity between the prior crimes
and the present crimes, and did have a recent violent crime
(spousal abuse). SC sees no mitigation that should take
defendant outside the Three Strikes Law. But since this was not
a case where striking was appropriate, the fact that court said it
was inclined to strike was a powerful inducement for the plea,
so SC remands to allow defendant to withdraw the plea. 3
Justices DISSENT on that point and would not permit
withdrawal of the plea, since the plea itself was unconditional.
People v. Rodriguez (1998) 17 Cal.4th 253. SC holds that
when a defendant is entitled to a Romero remand for the
exercise of PC 1385 discretion, he must be present with counsel
for the hearing. Since there was no reason for a defendant to
marshal a compelling case for the exercise of discretion when
the court believed it had none, it would be unfair to deprive
defendant of presence or counsel at the first opportunity to
make a convincing showing
People v. Gillispie (1997) 60 Cal.App.4th 429. Defendant’s
Romero motion to strike an alleged prior strike conviction was
denied, and he appeals, contending an abuse of discretion. AG
argues defendant has no standing to make a PC 1385 motion,
and can only ask the court to exercise its discretion, so there
should be no right to raise such an issue on appeal. CA
disagrees. Ambiguous dicta in Benson is distinguished. Romero
itself allowed appeal of failure to exercise such discretion, and if
that is appealable, abuse of discretion should be also. CA gives
some examples of errors that could occur in the refusal to
exercise PC 1385 discretion. On the merits, CA summarily finds
a clear failure to show an abuse.
*Lewis v Superior Court (1998) 60 Cal.App.4th 913. After
Romero defendant filed a habeas petition seeking
resentencing. An order to show cause was issued and a
resentencing hearing was held, but the court declined to
strike any priors. Defendant then sought to file a notice of
appeal, but the clerk refused it, claiming there was no right
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to appeal from the denial of a habeas petition. On defendant's
mandamus petition, CA first concludes the clerk has no
power to determine whether appeal lies; the notice of appeal
should have been filed and then the Court, on a motion to
dismiss or on its own motion, could determine appealability.
CA goes on the find that appeal does lie in this situation.
Although there is normally no appeal from the denial of a
habeas petition, CA follows Wax in finding an exception in
this context, where issuance of an order to show cause
results in a resentencing. Defendant can appeal from the
resentencing results as an order after judgment affecting
substantial rights.
In re Barfoot (1998) 61 Cal.App.4th 923. Defendant’s appeal was
resolved before Romero. After Romero, he sought habeas relief
based on the failure to exercise discretion with regard to a prior
strike. The habeas petition was summarily denied with a
statement that the court does not elect to exercise its discretion
now. (The original sentencing judge was now retired and a new
judge entered this ruling, but CA does not rely on that at all.)
CA determines this is a case of an affirmative showing that the
trial court believed it lacked discretion – the court stated at the
original sentencing that it was required to double the term. This
was in the context of having stricken circumstances in
aggravation and imposing the lower term. CA notes that Fuhrma
allows summary denial of a Romero habeas when no basis for
striking is shown, but that was in the context of a silent record.
Rodriguez, on the other hand, while in an appeal context,
required a sentencing hearing with counsel present when the
record affirmatively showed a belief in no discretion. CA
concludes the rationale of Rodriguez applies equally here, so
once defendant has shown affirmatively that the sentencing
court believed it had no discretion (preferably by transcript, but
potentially by a mere allegation to that effect), a prima facie
case has been made and a resentencing with counsel is
required.
*People v. Taylor (1998) 63 Cal.App.4th 29. Defendant had JT
on underlying crimes, but agreed to admit 2 priors when DA
agreed to dismiss 2 others. This still left defendant subject to
the 3X law (and he was sentenced under that law to 25 years
to life), but reduced the maximum potential sentence. On
appeal, defendant seeks a Romero remand. CA concludes
record does not show whether the trial court was aware of its
power to strike the priors, so defendant must seek relief
through habeas, per Fuhrman. AG argues defendant is
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estopped from seeking relief because he benefited from the
bargain. For guidance, CA distinguishes Cepeda because
there the bargain reduced a 3X case to a 2X case, while here,
defendant remained subject to 3X sentencing. But since
defendant did avoid the possibility of an even longer
sentence, CA concludes that if the trial court does strike
some or all priors for the purpose of the 3X law, the DA
should be permitted to seek the other prior conviction
enhancements he had agreed to forego.
People v. Benevides (1998) 64 Cal.App.4th 728. Facing a Three
Strikes sentence, defendant asked the trial court to exercise its
post-Romero PC 1385 discretion to strike one or more priors.
The court did not do so and did not explain its reasons for so
choosing. CA agrees defendant is entitled to appellate review,
but concludes the issue on appeal is very limited. A defendant
has no right to make a motion under PC 1385, only to suggest
that the court do so on its own. Thus, a court is under no
obligation to rule on such a motion. While reasons are required
for granting PC 1385 relief, nothing requires such reasons for
refusing to grant relief. An appellate court’s only duty is to
ascertain that the court understood it had discretion, and did
not act for clearly improper reasons, such as race, gender, or
religious belief. [CA analysis does not discuss or recognize the
possible rare case where failure to strike would be an abuse of
discretion as a matter of law.] (DISAPPROVED in People v.
Carmony (2004) 33 Cal.4th 367.)
People v. Thornburg (1998) 65 Cal.App.4th 1173. Defendant’s
conviction was affirmed on appeal, but the case was remanded
for the exercise of Romero discretion. The trial court declined to
strike any priors, reimposed the same sentence, but refused to
recalculate the number of days spent in custody, in jail or
prison, and the PC 4019 credits. On appeal, CA reaches the
merits. Since the issue was raised in the trial court, it would be
wasteful to require defendant to again seek relief in the trial
court before raising the issue on appeal. Per Hill, the Three
Strikes law does not affect the calculation of presentence
credits. Per Chew, the trial court must determine time spent in
presentence custody, including time pending resentencing. The
court must also calculate P{C 4019 credits, and CDC will then
calculate behavior and work credits for time spent in prison.
People v. McGlothin (1998) 67 468. Defendant was sentenced to
a Third Strike term for 2 counts of robbery. On appeal, the case
was remanded for the exercise of Romero discretion. The trial
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court the struck one prior and sentenced defendant as a second
striker. On the People’s appeal, CA finds an abuse of discretion.
CA finds virtually every aggravating factor and no mitigating
factors, in regard to both the crime and the offender. Defendant
victimized elderly people, vulnerable in a parking lot at night,
used violence, threatened to kill, induced a minor to participate
and sought to dissuade a witness from testifying. He has a long
history of serious offenses, with seven prior felony convictions
and seven revocations of parole or probation. He was on parole
when the present crimes occurred. With this background, the
only explanation given by the trial court for striking the prior
was the judge’s belief that the present case did not warrant a
life-top sentence. Thus, the judge openly refused to give effect to
the policy of the law and substituted his own view as to what
would be a better policy. Per Williams, the PC 1385 discretion
must be exercised within the spirit of the sentencing scheme.
People v. Superior Court (Roam) (1999) 69 Cal.App.4th 1220.
Defendant pled and admitted priors that brought him within the
3rd strike provisions of the Three Strikes Law. Believing the
present drug offense and prior burglary record did not
necessarily merit 25 years to life, but also uncertain of
defendant’s commitment to rehabilitate himself, the trial court
declined to rule on the Romero motion to strike strikes and
instead released defendant on supervised OR while he attended
a Delancey Street drug program. People seek writ contending
this is an unauthorized disposition. CA upholds People’s right
to writ relief where the trial court acted in excess of jurisdiction
and the need for review outweighs the risk of harassment. On
the merits, CA concludes the trial court was limited to striking
priors to remove defendant from the Three Strikes Law, or
sentencing him to 25 years to life. The result here was
effectively informal probation, which is not available to a third
strike offender. Once the probation report was completed, there
was no basis for further extending the time for sentencing. Also,
there was no basis for an OR release since defendant was not
eligible for probation and had not filed a notice of appeal, and
there are no other post-conviction bases for OR release. [QUERY
- but was this post-conviction if there had been no judgment
yet?]
*People v. Barron (1999) 71 Cal.App.4th 1103. Defendant was
convicted and 2 prior serious felonies were found true. After
lengthy arguments, the trial court struck one per PC 1385,
but never stated reasons on the record. On defendant’s
appeal, AG alleges this was an unauthorized JP that can be
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corrected any time. CA readily agrees the failure to state
reasons was error, but this was not jurisdictional, since this
was a sentence that could have been lawfully imposed. The
mere fact that the duty to state reasons was a mandatory
duty did not make this an unauthorized sentence. CA notes
the DA could have appealed, or could have sought writ relief.
[No explanation why writ would lie if appeal was available.]
CA seems to indicate that absent laches or prejudice
problems, the People could STILL get writ relief, but that is
not made clear (nor does it make any sense, where appeal
was possible and is no longer timely).
People v. Garcia (1999) 20 Cal.4th 490. In order to avoid being
too harsh or too lenient, the trial court sentenced defendant to a
30 year to life Third Strike term for one count of burglary
(including 5 years for a prior serious felony), but struck the
prior strikes per PC 1385 for a second burglary count, and
imposed 16 months for that count. (This avoided the 58 year
minimum for full sentencing, but did not go as far as the 22
year minimum that would have resulted from striking all but
one strike to make this a second strike case rather than a third
strike.) SC upholds the power to strike for one count and not
another. Burke expressly allowed striking a prior for one case
but still being able to use it in a future case, and SC sees no
distinction here. Burke is part of the PC 1385 law incorporated
in the Three Strikes law by Romero. SC sees no undermining of
the Three Strikes law and rejects various AG arguments that
would lead to a maximum term in every case. SC finds no abuse
of discretion as trial court explained that defendant’s priors all
resulted from a single period and single prison term, his crimes
were due to drug addiction, he cooperated with the police when
arrested, and his crimes included no actual violence. Noting he
did still receive a harsh term, SC sees no problem with the
balance struck here.
People v. Thornton (1999) 73 Cal.App.4th 42. The trial court
struck two of defendant’s three strikes, stressing how minor the
crimes seemed in comparison to what the Three Strikes Law
was meant for. CA notes that, while defendant’s crimes were
largely Mickey Mouse, there were an awful lot of them and he
often did prey on helpless victims. CA concludes per McGlothin
that the trial court abused its discretion by paying insufficient
attention to the defendant’s background, character, and
prospects. (Note that this case gives new meaning to “abuse of
discretion.” CA clearly disagrees with what was done below, but
the trial court clearly thought it through and expressed
393

reasonable justification in a very difficult case of a defendant
with a lifetime of continuous low level crime.)
People v. Gaston (1999) 74 Cal.App.4th 310. Defendant was
convicted of auto theft and had prior kidnap and robbery that
brought him within the Three Strikes Law. Trial court struck
the robbery prior and doubled the term, resulting in 10 years.
Trial court explained its reasons at length, noting : both priors
were 18 years old; defendant is 44 and suffering from diabetes;
while he has been regularly incarcerated throughout his adult
life, none of the other crimes were violent; even in the robbery
and the kidnapping, nobody was injured by defendant, and he
was not the ringleader of the robbery; and the present offense
was relatively minor and involved no force or violence. CA
nonetheless finds an abuse of discretion, since defendant is the
classic revolving door criminal for whom the Three Strikes Law
was meant. Though the serious felonies were remote, there was
no blameless life since then. CA fails to see how being a diabetic
is mitigating. As a 44 year old homeless person with a drug
problem, defendant’s prospects are grim. The cost of
incarcerating him for a life term is not a mitigating factor. CA
remands with instructions to sentence him as a third strike
defendant.
*People v. Taylor (2000) 80 Cal.App.4th 804. Defendant was
convicted of possession of .04 grams of cocaine and
sentenced to 25-liffe per 3 Strikes Law [no joke!]. CA notes
this was a close case for striking one or more priors, as the
crime was minor, involving a miniscule amount of drugs, no
violence was involved, no person or property was placed in
danger, and defendant had been productive and employed for
the majority of the year prior to the current arrest. He had
strong support from many friends and family members. CA
finds trial court relied on improper reasons for not exercising
leniency. The court went on at length describing what it saw
as unfairness in the manner in which defendant conducted
his pro per defense, and also indicated he was a nuisance
who should be removed from the streets because he used his
cocaine in a public place rather than at home. CA finds
neither of those reasons relate to the criteria listed in
Williams, so CA remands for reconsideration restricted to
proper criteria.
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People v. Strong (2001) 87 Cal.App.4th 328. Despite defendant’s
22-year criminal record with 6 felonies in the last 8 years and
12 misdemeanors, the trial court dismissed one strike per PC
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1385 to avoid doubling a 16 month low term sentence. The
reasons given were: 1) the current offense (in-lieu drug sale) was
relatively non-threatening b/c there was no actual controlled
substance; 2) def had reached an age (41) where he statistically
posed a reduced risk to society; 3) defendant’s record was
devoid of violence except for the one prior strike (ADW), which
involved no firearm; 4) def had no prior record of firearm use; 5)
defendant’s prior record otherwise consisted of petty acquisitive
crimes and substance abuse; and 6) the one prior strike seemed
out of character. CA thoroughly reviews the standards for
striking a strike, stressing the Williams requirement that the
reasons take def outside the spirit of the Three Strike Law. CA
concludes only a rare circumstance could do that in the case of
a career criminal – just the person for whom the Three Strikes
Law was meant. CA rejects all of the present stated reasons: 1)
Def should not be rewarded for the deceit in his present offense,
and it was threatening in that he told the narc he was armed
and not to mess with him; 2) all career criminals age and
should not have a built-in mitigator, and reliance on statistical
risk is inconsistent with individual assessment; 3) the 3 strikes
law requires only one prior violent crime and def should not be
rewarded for adding a long list of non-violent crimes; 4) nothing
in the 3 Strikes Law requires a firearm , so the lack of one does
not take him outside the spirit of the law; 5 & 6) defendant’s
long criminal record, and the fact he was on parole when he
committed the present crime did not take him outside the spirit
of the 3 strikes law. CA remands to double the term, refusing to
allow the trial court another chance to find better reasons, as
defendant’s record makes that an idle act.
People v. Cluff (2001) 87 Cal.App.4th 991. Defendant was
convicted of 2 incidents of child molestation in 1984, served a
prison term and was released in 1990, and had no arrests until
the present offense in 1998, when local police discovered he had
failed to update his PC 290 registration annually, although he
did still leave at the last address at which he had registered.
The annual update requirement went into effect after his release
and evidence was fuzzy as to how well he was informed of the
requirement. Convicted of a PC 290 violation for the failure to
update, defendant was sentenced to 25 years to life under the
Three Strikes Law, with the prior molests as the strikes. CA
calls this the most technical violation of PC 290 it has ever
seen. CA concludes the trial court abused its discretion in
denying a motion to strike one or more of the strikes. The trial
court based its decision on a finding that defendant was
intentionally obfuscating his whereabouts. CA finds no evidence
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to support that conclusion, as defendant always remained living
where he registered and was easily found when the police
looked for him. Assuming the failure to register was intentional,
CA still concludes that a 4 month visit to a sister in Utah was
not evidence of obfuscation as it did not amount to a change in
residence. Filling out a job training application 7 months after
the arrest with no mention of his criminal record or current
employment, that proved only that he was willing to bend the
truth to get job training, not that he was concealing his true
residence. CA dismisses other such evidence and finds nothing
left to support the obfuscation conclusion. CA also notes the
extremely harsh term for a current offense which demonstrated
no recidivist tendencies toward child molestation. CA remands
for reconsideration, stressing that both sides are free to produce
more evidence, but on the present record defendant has a very
strong case for being treated as though he fell outside the Three
Strikes Law.
People v. Carrillo (2001) 87 Cal.App.4th 1416. Defendant pled
guilty and admitted a strike allegation, rendering him ineligible
for CRC. His Romero motion to strike the strike was denied. He
then asked the Court to consider striking the prior for the
limited purpose of allowing the defendant to go to CRC, with it
being reinstated in the event he was excluded from CRC and
sent t prison. The court refused to consider that request as it
had no such power. CA affirms, finding no authority for a
conditional PC 1385 striking. That would actually be a stay,
rather than a PC 1385 striking, and CA sees no authority for a
stay in this context. Davis is distinguished as a deferred entry
of judgment case occurring prior to conviction. The present case
is more analogous to Roam.
People v. Zichwic (2001) 94 Cal.App.4th 944. Defendant was
convicted of burglary and had 5 prior strikes. He moved to
strike 4 of them, to avoid third strike sentencing. The trial court
agreed 25-life was harsh and that defendant was not violent
except for one semi-violent incident years ago, and the court
made strong statements indicating it would like to get the
sentence down to something more reasonable. But the court
added it did not feel it had the power to do so consistently with
the principles set forth in Williams and related cases. CA finds
no misunderstanding of the scope of discretion, since the trial
court acknowledged that defendant came within the spirit of the
strikes law, and the court would have had to strike 4 of 5 priors
to accomplish anything. Good DISSENT argues the judge here
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believed he was foreclosed from striking 4 strikes, and that was
an incorrect conclusion, so defendant should get relief.
People v. Morales (2003) 106 Cal.App.4th 445. Defendant was
charged with three counts, and two prior strikes were alleged in
connection with one of the counts. Jury and court findings of
the truth of the priors were made, with no reference to any
specific count. The trial court dismissed one of the prior strikes
per PC 1385, and used the other prior strike to support
doubling of the sentence on one of the 3 counts. As for the other
2 counts, CS terms were imposed in the manner they would be
if there had been no prior strikes at all. CA concludes that
priors go to the offender, not the crime, so once findings were
made as to the truth of the prior, it applied to all counts, not
just to one count, regardless of the language in the pleadings.
Thus, it was required that defendant’s terms on all 3 counts be
determined pursuant to the Three Strikes Law. However, the
trial court does have discretion to strike a prior as to one or
more counts, but not all counts. The trial court never had
occasion to decide whether to exercise that discretion here, so
CA remands for resentencing.
People v. Burgos (2004) 117 Cal.App.4th 1209. CA concludes
trial court abused its discretion in failing to strike one of
defendant’s two strike priors when both arose out of a single act
that resulted in convictions for attempted robbery and
attempted carjacking. CA notes Benson footnote that gave this
as an example of what might be an abuse of discretion, and
concludes that it was here, where the crimes were so closely
connected that PC 215 expressly precludes punishment for both
carjack and robbery. Defendant’s other prior record was
relatively minor, and his current offenses were not the worst. He
can still be sentenced as a second strike offender, giving him a
20 year upper term for second degree robbery with a CS term
for assault. All things considered, it was an abuse of discretion
to fail to strike one of the priors.
People v. Casper (2004) 33 Cal.4th 38. 29 year old defendant
pled to 35 counts of burglary and robbery and admitted one
prior strike. The trial court struck the strike per PC 1385 as to
all but one count. Defendant was sentenced to 104 years, 8
months, based on one doubled low term, plus CC terms where
possible, but CS terms on all counts that arose on separate
occasions, as required by PC 667, subd. (e). Trial court
expressly stated that if it had discretion, it would not have
imposed so many CS terms, as it believed def should be eligible
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for release by the age of 68 or 70. SC affirms the sentence,
concluding that the PC 667, subd (e) mandatory CS provision
applies to all felony counts whenever there is at least one count
retaining a strike allegation. Thus, striking the strike for the
other counts meant they did not have to be doubled, but did not
change the mandatory CS requirement. SC sees nothing
inconsistent in Garcia. KENNARD DISSENT finds this result
inconsistent with the rationale of Garcia.
People v. Carmony (2004) 33 Cal.4th 367. Defendant was
convicted of a very technical PC 290 violation and was
sentenced to 25 years to life under the Three Strikes Law, based
on very serious priors. SC finds no abuse of discretion in
refusing his request to strike the prior strikes. SC first rejects
Benevides and concludes instead that denial of a request to
strike prior strikes is reviewable on appeal, under deferential
review for abuse of discretion, even in cases where the trial
court was fully aware of its PC 1385 power. But SC makes it
clear that it will be a rare case in which an abuse of discretion
will be found on appeal. It takes a rare case to take someone
with prior strikes outside the spirit of the Three Strikes Law,
and a much rarer one to do so under circumstances where no
reasonable minds could differ, or where the result is arbitrary,
capricious, or patently absurd. SC refuses to focus on a single
factor, such as the minor technical nature of the present crime,
and instead finds the trial judge properly relied on the serious
nature of the priors in finding defendant was within the spirit of
the Three Strikes Law. (But see People v. Carmony (2005) 127
Cal.App.4th 1066.)
People v. Wallace (2004) 33 Cal.4th 738. Defendant admitted 2
prior PC 246 offenses after conviction on a present offense, and
sought to have one prior stricken per PC 1385. That prior
resulted from a case in which the magistrate had found
insufficient evidence to hold to answer on the PC 246, but did
hold defendant to answer on a murder count. In Superior
Court, defendant agreed per plea bargain to reinstate the 246
and plead guilty to it, in return for dismissal of the murder
count. The present judge agreed the prior PC 246 was a
conviction in name only and struck it as being not indicative of
defendant’s background and record. On the People’s appeal, SC
finds an abuse of discretion. Defendant benefited from the prior
plea bargain and the present judge should not question it. Any
weakness in the evidence at the prelim on a crime to which def
later pled guilty was not a proper consideration to support a
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determination that defendant fell outside the spirit of the Three
Strikes Law.
People v. Philpot (2004) 122 Cal.App.4th 893. CA finds no abuse
of discretion in failing to strike prior strike convictions where
the present offense was 10851 VC, defendant had offered to
plead guilty for a sentence less than 25 years to life, defendant’s
prior strike convictions were remote and stemmed from a single
case, he had not been convicted of any strike offenses in the
interim, and all of his prior offenses resulted from drug
addiction. CA upholds the trial court conclusion that defendant
fell within the spirit of the Three Strikes Law because his
criminal history spanned 20 years, he had numerous parole
and probation violations, his character had not changed over 20
years, and his future prospects were dim.
People v. Murphy (2004) 124 Cal.App.4th 859. A Three Strikes
defendant pled per bargain that allowed a Romero motion, but
called for an 11 year term whether it was granted or denied. The
impact of a grant would have been limited to inapplicability of
limits on conduct credits in prison. Defendant argues that
Apprendi principles mandate that his Romero motion be decided
by a jury rather than the trial court, since denial of the Romero
motion meant he would have to serve at least 80% of his 11
year sentence rather than only 50%. CA concludes that even if
the issue of whether defendant fell outside the spirit of the
Three Strikes law could be deemed “factfinding,” denial of the
motion did not result in an increase in sentence within the
meaning of Apprendi. Instead, by analogy to Garcia, granting
the motion would have resulted in a sentence reduction.
2)

Application of Penal Code section 17 to the Three
Strikes Law

People v. Vessell (1995) 36 Cal.App.4th 285. Defendant was
charged with PC 273.5 (a wobbler), with a prior alleged that
would make the present crime a second strike. Trial court
indicated that if defendant pled guilty, the present crime would
be reduced to a misdemeanor per PC 17. That is what occurred,
and the People appeal. CA upholds the People’s right to appeal
since the claim is that application of the Three Strikes law
precluded the PC 17 reduction, so the sentence imposed was
unauthorized, even though lawful in the abstract. However, on
the merits, the CA upholds the Superior Court’s right to
exercise PC 17 discretion. CA sees no conflict; the Strikes law
tells the court what to do with a felony, but does not preclude
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the court from first determining whether the present wobbler
offense should remain a felony. Rejecting cases cited by the
People as being from different contexts, CA concludes that for
the purposes of PC 17, the felony conviction is not complete at
the time of the plea; rather, it is the sentence imposed that
matters here. CA also finds no illegal plea bargaining by the
court; all that happened here was an indicated sentence
(converting the crime to a misdemeanor), if defendant pled as
charged.
*People v. Petty (1995) 37 Cal.App.4th 731. Defendant was
sentenced to a low term of 16 months, doubled per the Three
Strikes law because this was his second strike. CA rejects
claim that trial court mistakenly believed it had no power to
reduce the crime to a misdemeanor per PC 17. The trial court
said this was not a probation case, but that it would like to
give the lowest term it possibly could, like 16 months. CA
sees nothing in that comment indicating the trial court
wanted to impose a county jail sentence, or that it believed it
could not do so.
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People v. Dent (1995) 38 Cal.App.4th 1726. CA follows other
courts that have concluded that nothing in the Three Strikes
law precludes a trial court from exercising discretion to reduce
a wobbler to a misdemeanor. However, CA finds the discretion
was abused here, where trial court comments indicate a
conclusion that a felony sentence was appropriate, but that the
reduction occurred only to avoid the 25 years to life sentence
that would be compelled by the Three Strikes Law. CA remands
for a reconsideration based on the specifics of this defendant
and this case, rather than reasoning backward to avoid an
unwanted sentence.
*People v. Torres (1996) 45 Cal.App.4th 640. Over the DA’s
objection, the trial court allowed defendant to plead guilty
while making no admission as to 2 alleged prior convictions
(which would have made the present case a third strike), and
then the court treated the case as a misdemeanor and
imposed a jail sentence, concluding that the priors had
become irrelevant. CA first holds in the unpublished portion
of the opinion that the trial court retained PC 17 discretion
even though that resulted in avoiding the Three Strikes Law.
In the published portion, the court discusses several cases
distinguishing indicated sentences from improper plea
bargains. This case is close, since it does not appear the
court considered the nature of the offense or the background
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of the defendant, and the language used sounded more like a
quid pro quo. Then CA decides there is a worse problem then
that; since the priors were not stricken or admitted, the DA
had a right to proceed to trial with them, despite the PC 17
disposition. (Reasoning becomes mystifying in this part of the
opinion.) Had the priors been admitted, that would be
conclusive for all subsequent proceedings, so the DA had an
interest in pursuing them. Thus, this was an illegal plea
bargain. CA remands, with defendant allowed to withdraw his
plea, but CA leaves unclear what happens if he does not. CA
finds no double jeopardy problem since under these
circumstances, the failure to make a finding as to the priors
is not an implied acquittal.
*People v. Galindo (1996) 45 Cal.App.4th 1479. Defendant
was charged with petty theft with a prior petty theft, plus
other priors that would make this a third strike case. Before
the preliminary examination, the magistrate reduced the
present crime to a misdemeanor and defendant pled guilty.
The DA appealed from the unlawful sentence after effectively
dismissing the felony and refusing to sentence under the
three strikes law. CA grants the defendant’s motion to
dismiss the appeal. Since the PC reduction made the offense
a misdemeanor for all purposes, and the appeal is from a
Municipal Court, any right of appeal the People may have
would be to the Appellate Department of the Superior Court,
rather than to the CA.
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People v. Superior Court (Alvarez) (1997) 14 Cal.4th 968. SC
finds nothing in the Three Strikes law to limit a trial court’s
power to exercise discretion to reduce a wobbler to a
misdemeanor per PC 17. For the purpose of PC 17, a guilty plea
or verdict does not result in a conviction until sentencing, so it
is not until sentence is pronounced that it can be determined
whether there is a felony conviction that triggers the Three
Strikes Law at all. The scope of PC 17 discretion is very broad,
but remains reviewable for abuse of discretion. Exercise of PC
17 discretion must not be irrational or arbitrary, but must be
grounded in reasoned judgment, based on general objectives of
sentencing and traditional sentencing criteria. Recidivism is
among the relevant factors to consider, but does not necessarily
rule out the exercise of discretion. In the present case, the trial
court’s comments were dangerously close to indicating an
improper reliance on basic hostility toward the Three Strikes
Law, and defendant’s 4 prior felonies and 4 prior misdemeanors
make the reduction questionable. But the court did consider the
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circumstances, such as defendant’s co-operation with law
enforcement, the old and non-violent character of the prior
burglaries, and the evidence that the defendant was caring for a
disabled friend. Thus, SC finds no abuse of discretion here.
DISSENT notes the trial court was unaware of its PC 1385
discretion per Romero and would remand to allow choice of
felony sentencing without Three Strikes enhancements.
People v. Franklin (1997) 57 Cal.App.4th 68. Defendant was
committed to CYA for a wobbler in 1986, and later received a
general discharge which, pursuant to PC 17, subd. (c), rendered
it a misdemeanor for all purposes. Nonetheless, CA upholds use
of that prior conviction as a strike under the Three Strikes Law.
PC 667(d)(1) clearly provides that, for the purpose of the Three
Strikes law, the character of a prior is settled at the time of the
initial sentencing. Since the offense was a felony at that time,
the later reduction under PC 17 had no effect on its use as a
prior strike. To the extent there is a conflict, the latter provision
must control. (No discussion of the ex post facto possibilities in
that analysis.)
People v. Glee (2000) 82 Cal.App.4th 99. Defendant was given a
third strike sentence. One of the prior strikes was for PC 245, a
wobbler. When sentenced in that prior case, the court
suspended proceedings, granted summary probation, ordered
defendant to serve one year in the county jail (leaving only 36
days after credits), with probation to terminate at the
conclusion of the jail term. CA concludes that sentence
automatically converted the prior PC 245 to a misdemeanor at
the time sentence was pronounced, so that prior cannot serve
as a strike. CA notes summary probation is only authorized for
misdemeanors or infractions. CA concedes the court made
reference to placing defendant on felony probation, but unlike
Soto, the court did not expressly say it was not reducing the
crime to a misdemeanor. Furthermore, defendant was not
advised of the possibility of a prison term in the event probation
was violated (although he was told when he pled that PC 245
carried a possible prison term.) CA concludes the sentencing
court here did not intend to keep open the option of imposing a
prison term in the prior case, so it became a misdemeanor at
the time sentence was pronounced.
*People v. Statum (2001) 88 Cal.App.4th 1181. Defendant was
convicted of a wobbler offense and admitted 6 prior serious
felonies. The trial court sentenced him to one year in the
county jail, thereby reducing the crime to a misdemeanor per
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PC 17. The People appeal, alleging abuse of discretion in not
considering all appropriate factors before reducing the crime
to a misdemeanor, avoiding application of the Three Strikes
Law. CA never reaches the merits, finding that the People
have no right of appeal from such a PC 17 reduction. Cases
that have reached the merits in this context have all been
cases where the People argued the result was an unlawful
sentence – a sentence not authorized by law. Here, the People
make no such argument, contending only that there was an
abuse of discretion. Per Tillman, the failure to properly make
discretionary sentence choices does not result in an
unauthorized sentence.
3)

Availability of Diversion in Three Strikes Cases

*McGrath v. Superior Court (1995) 36 Cal.App.4th 1097.
Defendant was charged with possession of marijuana and of
cocaine base, with prior convictions alleged pursuant to the
Three Strikes Law. The trial court concluded that the Three
Strikes allegations rendered defendant ineligible for diversion.
CA approves use of a pretrial writ because the issue is
important and will affect many cases, and because the issue
is a matter of legal interpretation, rather than a factual
conclusion by the DA. CA finds no ineligibility since the Three
Strikes law only precludes diversion after defendant has been
convicted under the Three Strikes Law. CA notes the People’s
argument that there is no postconviction diversion and that
the provision is meaningless as interpreted by the CA, but
even if there is no postconviction diversion, the CA would
refuse to rewrite the law to say what it does not say.
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People v. Davis (2000) 79 Cal.App.4th 251. Defendant was
charged with possession of cocaine and a prior 211 was alleged
as a strike. Trial court found defendant ineligible for PC 1000
deferred judgment due to the strike allegation, after which
defendant pled for 2 years prison and dismissal of the strike.
On appeal (with certificate of probable cause), CA concludes the
strike allegation did not preclude PC 1000 consideration. The 3
strikes law contains a preclusion of diversion, but deferred
entry of judgment is quite different from diversion, and they are
not functional equivalents. Also, the 3 strikes law preclusion of
diversion applies only after conviction. If there is a deferred
entry of judgment, the guilty plea does not constitute a
conviction unless and until there is a diversion failure and an
entry of judgment. Thus, participation in a PC 1000 program
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comes before there is any conviction. CA remands
determination of eligibility.
4)

for

Conduct Credit Provisions

*People v. Culpepper (1995) 32 Cal.App.4th 237. Defendant
was convicted of grand theft with 1 prior and sentenced
under the second strike provisions of the 3 strikes law. He
argues that the reduced conduct credit provisions deny him
equal protection because a person convicted of murder can
receive more conduct credit. CA finds no problem. First,
anybody convicted of murder who comes within the 3 strikes
law will be treated the same as defendant with regard to
conduct credits. CA distinguishes Diaz since it applied to a
different situation and is of doubtful authority in view of a
recent grant of review in a similar case. Also, the factors that
led to the Diaz result lead to a contrary result in the present
context. Finally, statutory provisions crucial to the Diaz
result no longer apply.

ORDERED
UNPUBLISH
ED

People v. Brady (1995) 34 Cal.App.4th 65. Defendant was
sentenced to 2 years for auto theft, doubled to 4 years per 3
Strikes law, and enhanced 1 year for a prior prison term. At
sentencing, the judge and DA expressed their views that the 3
Strikes law provision requiring defendant to serve 80% of his
total term regardless of conduct credits which would otherwise
be earned, applies to the 1 year for the prior as well as the 4
year doubled term. Defense attorney argued that since the 1
year could not be doubled, it was also exempt from the 80%
requirement. CA notes in fn. 6 that the trial court did not
actually order defendant to serve 80% of the full 5 years, but
merely expressed an opinion as to what CDC would do. Thus, it
could be argued this appeal is premature and that defendant
must exhaust administrative remedies and seek habeas relief.
But the matter is fully briefed, the AG does not object, and it is
in the interest of justice and judicial economy to reach the
merits. CA does so and concludes that “total term of
imprisonment” clearly includes enhancements as well as the
doubled term, so defendant must serve at least 80% of the full 5
years.
People v. Sipe (1995) 36 Cal.App.4th 468. CA finds no equal
protection problem in the possibility that defendant might earn
less conduct credits than a recidivist murderer, since defendant
is not similarly situated with such an offender.
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People v. McCain (1995) 36 Cal.App.4th 817. Defendant was
sentenced to double the term, pursuant to the second strike
provisions of the Three Strikes law, limiting him to conduct
credits that do not exceed 20% of his total term. He argues that,
since his present crime is not violent, he is denied equal
protection by having a more restrictive credit formula than
persons convicted of violent offenses. CA find defendant and
such other persons not similarly situated. CA finds it rational to
treat recidivists more harshly, even if the present crime is not
violent. Defendant also points to recidivist murderers, who will
get more credits per PC 190. Per Jenkins, CA concludes that
recidivist murderers will also be sentenced under the Three
Strikes law, taking into account what the minimum would have
been under PC 190. Thus, defendant is not treated
disadvantageously.
People v. Applin (1995) 40 Cal.App.4th 404. Sentenced under
the second strike provisions of the Three Strikes law, defendant
argues that the provision limiting conduct credits denies him
equal protection. CA finds no problem. CA notes that cases go
both ways on whether credits issues are subject to strict
scrutiny or to the rational basis test, but CA sees no difference
here because defendant never crosses the threshold of being
similarly situated with another group. CA first concludes that it
is not necessarily true that persons convicted of murder will get
more credits than persons convicted of lesser crimes under the
Three Strikes law. Jenkins overruled Diaz in the PC 667.7
context, so CA sees it as unlikely that the Supreme Court would
hold that a person convicted of murder as a second strike could
only be sentenced under PC 190. In any event, persons
convicted of one crime are not similarly situated with persons
convicted of a different crime. Persons sentenced under the DSL
get automatic reductions based on credits, while persons
sentenced to indeterminate terms for murder only get an
advance in their parole eligibility date. CA also sees no problem
with the fact that persons who plead guilty and get to prison
right away can get more credit than persons who have a jury
trial or otherwise spend more time in jail before being convicted.
CA simply notes that persons who have been convicted are not
similarly situated with pretrial detainees. [This analysis seems
inconsistent with previous credits/equal protection cases.]
Thus, defendant is similarly situated only with other persons
sentenced under the DSL and the Three Strikes law, and all
such persons are treated the same.
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People v. Spears (1995) 40 Cal.App.4th 1683. CA finds no equal
protection problem in the changed credits provisions of the
Three Strikes Law, because one sentenced under that law is not
similarly situated with one sentenced without a prior strike or
with one whose record is identical but whose present crime
predated the Three Strikes Law. The Legislature is free to create
a new sentencing scheme that applies prospectively only..
*People v. Brantley (1995) 40 Cal.App.4th 1538. CA finds no
equal protection problem in the fact that the Strikes law 20%
on conduct credits applies only to prison time and not to
presentence jail time. Rejecting an analogy to Sage, CA
concludes that prison inmates and pretrial detainees are not
similarly situated. The Legislature has determined that for
Strikes prison inmates, the need for punishment greatly
overshadows
any
concerns
about
rehabilitation,
differentiating them from pretrial detainees who are still
presumptively innocent.

ORDERED
UNPUB–
LISHED

*People v. Rivera (1995) 41 Cal.App.4th 352. CA finds no
equal protection problem in restricted conduct credits under
the Three Strikes law.

REHEARIN
G GRANTED

People v. Doyle (1996) 42 Cal.App.4th 837. CA concludes that
any vagueness in the manner in which 20 percent credits may
be earned does not rise to the level of constitutional infirmity.
There is no interference with constitutional rights and any
ambiguities can be resolved case-by-case as specific fact
patterns appear.
People v. Stofle (1996) 45 Cal.App.4th 417. Defendant was
sentenced to 25 years to life pursuant to the third strike
provisions of the Three Strikes Law. He argues that PC 667,
subd. (c)(5), limiting in-prison conduct credits to one-fifth of the
total term, is vague in that there are at least 3 different
reasonable ways to construe it, so picking any one of the three
would be arbitrary. CA notes defendant has not argued the law
is fatally vague in all situations, so it limits its consideration to
the impact in this particular case. The CA then concludes it
simply does not apply in this case, since it applies only to
credits awarded pursuant to PC 2930 et seq, and applicable
portions of those statutes apply only to persons sentenced
under PC 1170. That means it applies only to persons serving
determinate terms, not indeterminate 25 years to life terms.
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People v. Williams (1996) 49 Cal.App.4th 1632. CA holds per
Brady that the Three Strikes Law 20% limit on conduct credits
applies to enhancements as well as substantive crimes. But CA
finds the Brady rationale inapplicable to consecutive terms for
crimes that occurred before the Three Strikes Law became
effective, since substantive, discrete offenses differ from an
enhancement that is totally dependent on an underlying
conviction. CA concludes the Three Strikes Law is ambiguous in
this respect and must therefore be interpreted in the manner
more favorable to the defendant. The purpose of the Three
Strikes law is to increase the penalty on new offenses only.
People v. Ramos (1996) 50 Cal.App.4th 810. Defendant was
sentenced under the second strike provisions of the Three
Strikes Law. He argues the 15% conduct credit was applied
incorrectly, since 15% of his 213 days in custody equals 31.95
days, but he was given only 31 days credit. CA finds the
calculation correct - the statute says no more than 15%, so the
court can only award the greatest whole number that is under
15%. CA also holds the 15% limit applies to offenders, not to
offenses. Since defendant came within the Strikes law, the limit
applied to his total sentence, not just to particular counts that
were violent felonies. CA concedes that a pretrial detainee is
disadvantaged in earning only 15% of actual time served, while
a prison inmate gets 15% off the total term (which is a little
more), but that is clearly what the statutes call for and CA finds
no equal protection problem because convicted persons in
prison are not similarly situated to pretrial detainees.
People v. Caceres (1997) 52 Cal.App.4th 106. Defendant was
convicted of a PC 667, subd. (d) violent felony, with a prior that
brought him within the Three Strikes Law. He argues his presentence conduct credits should have been 20% of his actual
time served rather than 15%, because the Three Strikes 20%
provision preempted the 15% provision in PC 2933.1. CA first
concludes that the Three Strikes provisions cover only postcommitment credits, not pre-commitment credits. CA goes on to
find no equal protection problem, since the 15% provision of PC
2933.1 will apply here even to post-commitment credits. PC
2933.1 applies only to current violent felonies, while the Three
Strikes law can apply to any current felony. PC 2933.1 is not
inconsistent with the Three Strikes provisions, but is merely a
harsher provision for the more serious current Three Strikes
offenders. At any rate, the Three Strikes provision only says
that credits shall not exceed 20%, and the 15% provision of PC
2933.1 complies with that.
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People v. Aguirre (1997) 56 Cal.App.4th 1135. Defendant argues
the 15% credit provisions of the Three Strikes law refer
specifically to PC 2933.1, subd. (a), and that section refers only
to worktime credits, not to goodtime credits, so the 15%
provision should not apply to goodtime credits. CA first notes
this was not raised below, but since this is a purely
mathematical issue with no discretion to be exercised, CA finds
no waiver. On the merits, CA concludes the reference to subd.
(a) is only for the purpose of identifying the persons to whom
the 15% credit provisions apply (those convicted of a PC 667.5
serious felony). CA sets forth various other reasons why
defendant’s interpretation would be contrary to the purpose of
the provision. CA also holds the 15% limit applies to weapon
enhancements, even though they are served before the
indeterminate term and are not themselves listed in PC 667.5.
Per Ramos, CA finds no equal protection problem in the
mechanics of the 15% limit.
People v. Henson (1997) 57 Cal.App.4th 1380. Defendant was
sentenced to 25 years to life pursuant to the Three Strikes Law
for a crime that was not among those listed in PC 667.5 as
violent felonies. Nonetheless, his conduct credits were limited to
15% per PC 2933.1 (which incorporates the PC 667.5 list) on
the theory that his present crime became a PC 667,5 violent
felony under subd. (c)(7) - any crime punishable by life in
prison. CA holds the 15% limit does not apply here, construing
PC 667.5(c)(7) to apply only when the current felony itself
carries a life term, not when it becomes a life term crime only
because of the Three Strikes Law. CA notes there are many
aspects of the Three Strikes Law that differentiate those cases
with current violent felony convictions from those without any.
This precludes the interpretation of subd. (c)(7) that would
make every current third strike offense a violent felony.
People v. Thornburg (1998) 65 Cal.App.4th 1173. Defendant’s
conviction was affirmed on appeal, but the case was remanded
for the exercise of Romero discretion. The trial court declined to
strike any priors, reimposed the same sentence, but refused to
recalculate the number of days spent in custody, in jail or
prison, and the PC 4019 credits. On appeal, CA reaches the
merits. Since the issue was raised in the trial court, it would be
wasteful to require defendant to again seek relief in the trial
court before raising the issue on appeal. Per Hill, the Three
Strikes law does not affect the calculation of presentence
credits. Per Chew, the trial court must determine time spent in
presentence custody, including time pending resentencing. The
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court must also calculate P{C 4019 credits, and CDC will then
calculate behavior and work credits for time spent in prison.
People v. Thomas (1999,) 21 Cal.4th 1122. Defendant was
convicted of residential burglary and other counts. He received
3 CS 25-life terms pursuant to the 3 Strikes Law. He was given
fill PC 4019 conduct credits for pre-sentence jail time. SC
upholds the conduct credits. PC 1170.12(a)(5), setting a 1/5
limit in 3 Strikes cases, refers only to credits per PC 2930 et
seq., which cover post-sentence credits, not pre-sentence. While
PC 2933.1 refers to both kinds of credits, it does not award
credits. Also, Proposition 184 provided that references to other
sections are as they existed on 6/30/93, and PC 2933,1 had
not yet been enacted then. SC recognizes the incentive for 3
Strikes defendants to delay their adjudication, but SC cannot
rewrite the law. ALSO, while PC 2933.1 puts a 15% limit on presentence credits for persons convicted of violent felonies, and
that list in PC 667.5 includes person sentenced to life terms, SC
concludes the 15% limit applies only when the offense itself
carried a life term, not when the life term is due only to the 3
Strikes Law. Otherwise, every 3rd strike would become a serious
felony and would get a 5 year enhancement per PC 667, and
other nonsensical results would follow.
*People v. Anderson (1999) 77 Cal.App.4th 368. Defendant
was convicted in one proceeding of PC 667 serious felony
offenses that occurred in 1992 and 1995. The court allowed
only 15% conduct credits per PC 2933.1. Defendant argues
this is ex post facto as to the 1992 offense, committed prior to
the effective date of PC 2933.1. CA disagrees per Ramos 2933.1 applies to the offender, not the offense. Once it
applies to the offender, it does not matter whether it would
have applied to each individual count standing alone. When
defendant committed the 1995 offense that brought her
within PC 2933.1, she had notice of its provisions, so it can
also apply to the CC term for the 1992 offense.

ORDERED
UNPUBLISHED

In re Cervera (2001) 24 Cal.4th 1073. Defendant, sentenced
under the Three Strikes Law, seeks 20% conduct credits
pursuant to PC 2933 and PC 667(c)(5). He attacks CDC’s zero
credit rule, implemented per Stofle. SC concedes the Three
Strikes Law states that the total credits awarded pursuant to
PC 2930 et seq, to defendants with two or three strikes, cannot
exceed twenty percent of the total term. However, that provision
does not award credits; it simply limits credits. PC 2930 et seq,
which do award credits, clearly provide credits only for
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determinate terms, so they do not help a third strike offender
sentenced to 25 year to life. SC finds no ambiguity.
CONCURRENCE finds some ambiguity in view of legislative
history indicating an expectation that third strikers would get
the twenty percent credits, but CONCURRENCE concludes any
ambiguity is still insufficient to deviate from the plain meaning
of the statutes.
*In re Martinez (2001) 94 Cal.App.4th 191. Petitioner was
convicted in 1995 and sentenced to 25 years to life under the
Three Strikes Law. In 1999, her convictions were overturned
on an IAC habeas petition and a new trial was ordered. No
trial was held though, as petitioner pled guilty in 1999 after
one of her priors was stricken, and she was sentenced to 9
years as a second strike offender. CDC insisted on treating
this as a resentencing pursuant to a Romero motion, Thus,
CDC only recognized pre-sentence time as time before the
first sentencing, and considered everything after that as postsentence time, with conduct credits between that date and
the date of the second sentencing determined under the
more restrictive Three Strikes 20% limitation. CA disagrees.
When the original convictions were overturned, they ceased
to exist. When the new plea was entered in 1999, all time
severe3d in jail or in prison prior to that date was presentence time, with all conduct credits during that period
determined under the 2-for-4 day provisions of PC 4019.
Buckhalter is distinguished as a simple remand for
resentencing, rather than a reversal of convictions and
vacated sentence.

REVIEW
GRANTED

*People v. Baker (2002) 104 Cal.App.4th 774. Defendant pled
to non-violent felonies and served county jail time as a
condition of probation. Later, probation was revoked when
defendant was convicted of a violent felony that came within
the 15% conduct credit limitation of PC 2933.1, Defendant
received CS terms and the 15% limit was applied to all presentence time. CA follows Ramos re: the 15% limit applies to
offenders, not offenses, so it correctly applies even to the
separate non-violent case, as long as CS terms were imposed.
(CA expressly does not address the application of PC 2933.1
if CC terms are imposed.) While this case differs from Ramos
in that the pre-sentence time on the non-violent case was
served before the violent crime ever occurred, CA sees no
reason for that to make a difference. This is just an exception
to the general rule that a lawfully imposed sentence cannot

REVIEW
GRANTED
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later be modified after execution of sentence has begun.
People v. Hawkins (2003) 108 Cal.App.4th 527. Defendant was
convicted of PC 243 (d). The trial court applied the 15% conduct
credit limit of PC 667.5 (c)(8), since the serious bodily injury the
jury found true was equivalent to a finding of GBI within the
meaning of PC 12022.7 and PC 667.5 (c)(8). CA disagrees. PC
12022.7 at the time of the offense was expressly inapplicable to
crimes where GBI was an element of the crime, unless the crime
involved domestic violence. No domestic violence was involved
here. Thus, this PC 243 cannot constitute a serious felony even
if there had been PC 12022.7 GBI. CA also rejects Jose H.,
which allowed a PC 12022.7 finding even when inapplicable,
simply to make the crime a strike in the future; CA sees PC
12022.7 as completely inapplicable here, and it should not be
used for any purpose other than an enhancement in cases
where it is applicable. Thus, the 15% credit limit cannot apply
here.
In re Young (2004) 32 Cal.4th 900. Inmate serving Three Strikes
term saved the life of a CDC employee and then sought a
sentence reduction. That was denied as defendant already had
the maximum credits allowed under the Three Strikes Law. SC
concludes sentence reduction for heroic acts, per PC 2935, is
different from a credit and is not subject to the Three Strikes
Law limitation on credits. Thus, defendant is entitled to a
reduction of up to 12 months and SC remands to consider that.
People v. Philpot (2004) 122 Cal.App.4th 893. CA concludes that
when a defendant is sentenced to 25 years to life under the
Three Strikes Law, if the present conviction is for a non-violent
felony, the defendant is entitled to pre-sentence conduct credits
against the indeterminate term. Cervera is distinguished as
precluding only post-sentence conduct credits. However, CA
notes that pre-sentence conduct credits cannot reduce either
the minimum term of 25 years or the maximum term of life.
Instead, they can only be used by the BPT in determining a
release date after defendant has served the minimum term.
5)

Application to Multiple Current Felonies and to
other Enhancements

People v. Martin (1995) 32 Cal.App.4th 656. CA holds that when
defendant has multiple current felony convictions and at least 1
prior serious felony, even a single prior can bring each of the
multiple present felonies within the Three Strikes law. This
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results in mandatory consecutive sentences for the current
felonies, and the sentence for each count must be doubled, not
just the principal count, although the one-third of the mid-term
rule for the CS term still applies, and enhancements are not
doubled. CA reasons that the CS terms are additional terms,
not enhancements. The CA also concludes that nothing
prohibits the trial court from striking other priors alleged for the
purpose of PC 667.5 enhancements, as long as the proper
procedures are followed, including a statement of reasons.
People v. Anderson (1995) 35 Cal.App.4th 587. CA holds that
under the Three Strikes law, consecutive subordinate terms are
doubled, not just the principal term. ALSO, if there was error in
enhancing a consecutive subordinate term that was not a
serious felony, that was waived by the plea bargain, which
clearly contemplated such a sentence and which reserved other
issues for appeal, but not this issue. (No discussion of excess of
jurisdiction problem.)
People v. McKee (1995) 36 Cal.App.4th 540. Defendant argues
that the trial court’s statement that it “must” impose CS terms
demonstrates unawareness of the PC 667, subd. (c)(6) exception
for multiple counts arising from 1 occasion and one set of
operative facts. The CA concludes the trial court meant only
that it had determined that this case did not come within that
exception. CA agrees it did not. (Defendant cashed 10 forged
checks in a 3 week period, after the checks had been stolen at
one time from defendant’s former employer.) CA also holds that
it was proper to double each subordinate CS term as well as the
principal term; since the Three Strikes law does not result in
enhancements (terms added to the principal term), but rather in
a different sentencing scheme, this is not a case of using the
same enhancement over and over. Even if this was an
enhancement, the Tassell rule that an enhancement can only
be used once would not apply because the Three Strikes law
applies “notwithstanding any other provision of law.” CA rejects
several other arguments against doubling each subordinate
term. CA also finds no improper dual use in using the same
prior conviction to support mandatory CS terms under the
Three Strikes law, and to double each subordinate term.
People v. Dominguez (1995) 38 Cal.App.4th 410. CA holds per
Martin that when the Second Strike provisions apply, it is the
principal term and any subordinate terms that are doubled, but
doubling does not apply to any other enhancements.
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People v. Cartwright (1995) 39 Cal.App.4th 1123. CA holds that
the fact that the Three Strikes law requires CS terms in some
situations does not, by implication, change the fact that CS
terms are permitted in other situations. CA holds that the
provision of the Three Strikes Law allowing the greater of 25-life
or 3 times the normal sentence is to be applied count-by-count,
not merely to the total sentence.
People v. Ingram (1995) 40 Cal.App.4th 1397. CA notes the term
for a 3rd strike offense must be an indeterminate life term with
the minimum set at (i) the greater of 3 times the term for each
offense, (ii) 25 years, or (iii) the term including any
enhancement. Such an indeterminate term must be consecutive
to any other term. CA construes that and subd. (c)(6) to mean
that where there are two or more qualifying present offenses,
not arising from the same set of operative facts, consecutive
third strike terms are compelled. Thus, defendant’s 2 present
counts of residential burglary, with two prior strikes, must
result in two consecutive 25-life terms, or 50 to life, not just the
25 to life imposed here. CA rejects the contention that
mandatory consecutive terms would apply only to option (i). CA
also holds that additional consecutive terms for enhancements
are mandated and are not limited to only option (iii) situations;
the option (iii) language regarding enhancements means only
that they are to be considered only under option (iii) for the
purpose of determining which option results in the longest
term, But once the longest term is found, enhancements are
still added no matter which of the three options is used. No
single act is thereby punished twice, so there is no PC 654
violation.
*People v. Markson (1995) 41 Cal.App.4th 387. Defendant
was convicted of mayhem and attempted carjacking, based
on injuries suffered by victim of carjacking while defendant
forced him out of the car. Priors brought defendant within the
Three Strikes law, so CS 25-life terms were imposed. CA
construes PC 667, subd. (c)(6), (c)(7), and (c)(8), concluding
that there is much overlap, but that (c)(7) incorporates the
(c)(6) language re: “not committed on the same occasion, and
not arising from the same set of operative facts,...” (c)(6)
applies to multiple felonies in one case, (c)(7) also covers
misdemeanors or other simultaneous cases, and (c)(8) also
covers sentences already being served. Here, the mayhem
and carjacking were on the same occasion and did arise out
of the same operative facts, so CS terms were not required.
Moreover, 654 applies, so sentence on one count must be
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stayed.
People v. Carter (1995) 41 Cal.App.4th 683. Defendant rapidly
fired 3 shots into a group of 3 people, not hitting any of them.
This resulted in 3 counts of attempted murder. A single prior
serious felony conviction made this a second strike case. CA
vacates concurrent terms for the 3 attempted murder counts
and orders mandatory consecutive terms instead. CA
acknowledges some overlap and some uncertainty regarding PC
667, subd. (c)(6), (c)(7), (c)(8), and (e)(2)(b), but CA brushes aside
the overlap and assumes for the sake of argument that subd.
(c)(6)’s mandatory consecutive sentencing limitation to “crimes
not committed on the same occasion, and not arising from the
same set of operative facts” applies equally to subd. (c)(7).
Nonetheless, all that language does is incorporate the principles
of PC 654. That section allows multiple punishment for violent
crimes against separate victims, so PC 667 mandates
consecutive sentencing in such circumstances, when
accompanied by a prior serious felony.
People v. Samuels (1996) 42 Cal.App.4th 1022. Defendant was
convicted of 3 residential burglaries, with prior convictions that
brought him within the Three Strikes Law. He was given a
single 25-life term. CA holds he must be given a separate 25-life
term for each count, and each term must be served
consecutively, plus 5 more years must be added for each of the
2 serious prior convictions, per PC 667. On the mandatory CS
point, the CA notes that even if the PC 667 (c)(6) provisions re:
not being committed on the same occasion or being part of the
same set of operative facts also qualifies subd. (c)(7) (a point
which the CA does not decide), the three burglaries here were
separate even though they were committed within 1-2 blocks
and within 1-2 hours. CA also construes “any other term” in PC
667, subd. (e)(2)(A) and (B) to include any other indeterminate
term, and to include terms that may be imposed, not just terms
that are imposed.
*People v. Nelson (1996) 43 Cal.App.4th 329. Defendant was
convicted of 4 felonies, with priors that brought him within
the third strike provisions of the Three Strikes Law. The trial
court struck one conviction as an LIO of another, imposed
25-life on one counts, and imposed concurrent 2 year middle
terms on the other 2 counts. CA holds this was an
unauthorized sentence that can be corrected at any time,
since the Three Strikes Law mandates 25-life for each new
felony, not just for one. Also, since nothing precludes
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consecutive terms on the three felonies (other than the one
struck as an LIO), and they were all serious or violent
felonies, the Three Strikes Law mandates 3 consecutive 25life terms. (Accord, see People v. Miles (1996) 43 Cal.App.4th
364, a nearly identical opinion by the same author on the
same day.)
*People v. Dominguez (1996) 44 Cal.App.4th 389. Defendant
was convicted of burglary and petty theft with a prior, with
priors that brought him within the third strike provisions of
the Three Strikes Law. He received 2 concurrent terms of 25
years to life. CA holds that the current burglary was
committed for the purpose of committing the current petty
theft, so PC 654 requires a stay of one of the 25 years to life
terms. The phrase “Notwithstanding any other law...” in PC
667, subd. (c) does not mean that the Three Strikes Law is an
exception to PC 654. Language in Martin relied on by the
People here is taken out of context. CA also rejects the
argument that PC 667 (e)(2)(B) compels consecutive
sentences in this situation.

ORDERED
UNPUBLISHED

*People v. McDaniel (1996) 44 Cal.App.4th 1590. Defendant
was convicted of 1 sale of marijuana and 2 counts of
possession for sale, all at the same location on 3 different
dates over a 34 day period. The principal term was doubled
per the Three Strikes Law, but concurrent terms were
imposed for the other 2 counts. CDC later wrote the trial
court saying that consecutive terms were mandated.
Defendant was then resentenced to consecutive terms and
appeals, arguing there was no express finding below that the
crimes did not arise from the same set of operative facts. CA
concludes per McKee that the test in this context is the same
as for PC 654, so these were separate crimes as a matter of
law. CA also holds the trial court properly doubled each
subordinate term, as that is also mandated by the Three
Strikes Law, despite arguably clumsy wording.

ORDERED
UNPUBLISHED

People v. Ayon (1996) 46 Cal.App.4th 385. Convicted of 7
robberies and two attempted robberies, with priors that bring
him within the third strike provisions, defendant was given 9
consecutive 25-life terms. Defendant argues that in choosing
the greatest of the 3 options under PC 1170.12, subd. (c)(2)(A),
the trial court erred in choosing option (ii), 25 years to life for
each count. Instead, it should have used option (iii), considering
all consecutive terms as enhancements, which would have
resulted in a minimum term of 48 years to life for all counts
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aggregated. CA disagrees, concluding that despite its references
to enhancements, option (iii) says nothing about computing an
aggregate term for all counts. Instead, the greatest term for
each count must be determined separately, so 25 years to life
for each count is proper here.
People v. Davis (1996) 48 Cal.App.4th 1105. Defendant was
sentenced to a 6 year prison term in 1993, but it was
suspended and she was committed to CRC. After she was
paroled from CRC, she committed a new crime, was convicted,
and was sentenced pursuant to the second strike provisions of
the Three Strikes Law. Then, CRC proceedings were terminated
on the first case and the prison term was imposed. That term
was ordered to run consecutively, solely because the trial court
believed it had no choice, per PC 667 (c)(8), which requires a
strikes sentence to be imposed consecutively to any other
sentence the defendant is “already serving.” CA discusses
different possible interpretations of “already serving” and
concludes that does apply to a sentence previously imposed but
not yet fulfilled, due to suspension for a CRC commitment that
is subsequently executed. This is necessary to comply with the
Legislative intent to ensure longer sentences for those with
priors, who are sentenced under the Strikes law.
*People v. Randall (1996) 50 Cal.App.4th 144. Defendant was
sentenced under the Three Strikes Law as follows: Count 1 4 year middle term plus 35 years for 7 PC 667 priors, for a
total of 39 years to life (this being the third strike); Count 2 2 year middle term plus 35 years for the same 7 PC 667
priors; and Count 3 - 2 year middle term plus 35 years for
the same 7 PC 667 priors. This was aggregated to a sentence
of 113 years to life. CA affirms. Counts 2 and 3 (attempted
burglaries) were properly sentenced consecutively as they did
not involve the same set of operative facts. Defendant
attempted to enter one home, fled when the occupant
screamed, hopped a fence and attempted to enter the
adjacent home. Although close in time and place, these were
2 separate dwellings. CA also follows long line of cases that
calls for consecutive life terms for each current felony, not
just one such term. CA construes the law as requiring that
each minimum term be calculated separately, not aggregated
as subordinate terms. CA also sees no problems with the
multiple use of the same PC 667 priors over and over. Ingram
merely held that if the priors are used at the back end (added
once after all the consecutive terms are totaled), they cannot
also be used at the front end, as they were here. But they
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were not used at the back end here. Ingram says nothing
about how they may be used at the front end when not used
at the back end, and CA sees nothing in the statute to
preclude using them in calculating each count’s minimum
term. [Analysis seems superficial and incorrect.] Finally,
while PC 669 does not require aggregating the 3 consecutive
terms as the trial court did here, PC 3046 does require this.
*People v. Watson (1997) 51 Cal.App.4th 1457. Defendant
was convicted of robbery with personal use of a firearm. He
was also found to have suffered three prior convictions
bringing him within the Three Strikes Law, and which would
also support 5 year PC 667 enhancements, plus 7 prior
prison terms within the meaning of PC 667.5, subd. (b). He
was sentenced to 25-life for the robbery, plus 3 five year
enhancements per PC 667. The 4 year term for personal use
of a firearm was stayed and the remaining 4 prior prison
terms were stricken. Defendant argues that instead of
imposing 25-life for the robbery, the trial court was obliged to
utilize PC 667 (e)(2)(A)(iii), and impose 3 years for the robbery,
4 years for the firearm use, 15 years for the 3 PC 667 priors,
and 4 years for the remaining 4 PC 667.5 priors. Since that
adds up to 26 years, it is more than 25 and was mandated,
but would also preclude further enhancements for the priors.
CA first concludes that the trial court could properly decide
first to stay the use enhancement and strike some priors
before determining which of the 3 alternatives in PC 667
(e)(2)(A) resulted in the longest minimum term. In any event,
if the option sought by defendant had been utilized, there
would have still been 3 5 year enhancements added to the 26
year minimum (per Ochoa), so the term would have been one
year longer than defendant received.

REVIEW
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People v. Andrews (1997) 52 Cal.App.4th 714. Defendant swung
a bottle at 2 persons standing close together, missing one who
ducked and hitting the other. Convicted of 2 counts of PC 245,
with priors bringing him within the Three Strikes Law, he was
sentenced to 25 years-life on each count, to run concurrent. CA
upholds concurrent sentences. While PC 667, subd. (c)(7) would
require mandatory consecutive terms if both current felonies
are serious felonies, they are serious felonies only if they
involved personal use of a deadly weapon. The case went to the
jury on alternate theories of assault with a deadly weapon or
assault by means likely to produce great bodily harm, and the
verdict does not disclose which theory the jury relied on. Since
the court cannot infer the jury found the use of a deadly
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weapon, the current crimes are not serious felonies and there
was discretion to impose concurrent terms.
People v. Rosbury (1997) 15 Cal.4th 206. Defendant was
convicted of a single count, with a prior conviction that brought
him within the second strike provisions of the Three Strikes
Law, and he was sentenced to a doubled term and enhanced
per PC 667 for the prior. He was also still on probation for the
prior. Probation was revoked and he was sentenced to a
concurrent term. The Supreme Court upholds the validity of the
concurrent term after revocation of probation. The offense for
which defendant was on probation did not constitute another
“current conviction” within the mandatory consecutive
sentencing provisions of PC 667(c)(7). Also, defendant was not
“already serving any other sentence” within the mandatory
consecutive sentencing provisions of PC 667(c)(8), since he had
not yet been delivered to prison or even to the custody of the
sheriff for delivery to prison. One who is on probation is not
already serving a sentence, and any contrary implications in
Rule 405(f) cannot control over statutory provisions. The Court
acknowledges concern over the possibility that consecutive
sentences would have been mandated if defendant had first
been sentenced for the offense for which he was on probation
and thereafter sentenced for the new offense, but without
further discussion, the Court merely states it must follow the
statutory mandate, despite its labyrinthine formalism or
bewildering complexity.
People v. Helms (1997) 15 Cal. 4th 608. Defendant was on
probation when the Three Strikes Law took effect. He then
committed a new crime. He was convicted and sentenced
pursuant to the Three Strikes Law after pobation was violated
in the earlier case. SC concludes the mandatory consecutive
term provisions of the Three Strikes Law do not violate the
prohibition against ex post facto laws. Here, the sentence for the
pre-Three Strikes Law offense remains unchanged; all that has
happened is that the new law requires the sentence for the new
offense to be consecutive to the unchanged sentence for the
prior offense.
People v. Thomas (1997) 56 Cal.App.4th 396. CA follows several
cases that hold that when there are multiple current felonies
being sentenced consecutively, the choice of 3 options made
under PC 667(e)(2)(A) is to be made separately for each count.
CA acknowledges the prior cases have not considered the point
that the first option uses the phrase “the term otherwise
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provided as punishment,” and in other provisions, such as PC
667(e)(1), that same phrase has been interpreted to mean the
aggregate of the principal and subordinate terms. But CA
sidesteps the normal rule of construing the same phrase in the
same way, noting such a rule is risky with a sloppily drafted
statute like the Three Strikes Law. CA concludes it would make
less sense and create disharmony to construe option 1 in a
different manner than option 2 and 3.
People v. Thomas (1997) 56 Cal.App.4th 396. CA holds that in
sentencing a defendant to 25-life terms under the three strikes
law, weapon and GBI enhancements do not “merge” as they do
under other provisions, such as the habitual offender law
discussed in dictum in Jenkins. Unlike the Jenkins context,
adding a term for an enhancement is consistent with the
purpose of the Three Strikes Law.
People v. Dotson (1997) 16 Cal.4th 547. In choosing among the
3 PC 1170.12(c)(2)(A) options for the longest minimum term in a
Three Strikes case, the third option (the term for the underlying
conviction plus applicable enhancements) was the longest here,
consisting of 6 years for the burglary count and 20 years for 4
PC 667 serious felonies. SC holds that when that option is used
to calculate the minimum term of the indeterminate portion of
the sentence, it is still necessary to add to that 26-life term a
consecutive 20 year term for the 4 PC 667 prior serious felony
conviction enhancements. The first use of the PC 667 priors
was not an enhancement, but merely a means of calculating the
minimum term, so Jones does not apply here and PC 654 is not
violated, and SC also distinguishes Jenkins. Inconsistent
language in Ingram is disapproved. In reaching this result, SC
first concludes that enhancements for PC 667 priors are added
when either option I or option ii apply, so it would be
anomalous and inconsistent not to add them when option iii
applies. This is the only way to assure that recidivists whose
present crime is a PC 667 serious felony will receive a longer
term than recidivists whose present crime is not a PC 667
serious felony.
People v. Hendrix (1997) 16 Cal.4th 508. Defendant
approached 2 couples, pointed a gun at them, and demanded
money. The 2 women had no money, and the 2 men gave him
their money. This resulted in 2 convictions for robbery and 2 for
attempted robbery, leading to 4 CS 25 years to life terms as this
was a Third Strike case. SC holds that consecutive sentencing
was permitted here, but was not mandated since these crimes
419

were committed on the same occasion and involved the same
set of operative facts. That renders PC 667(c)(6) inapplicable. PC
667(c)(7), applying only to serious or violent felonies,
incorporates the (c)(6) limitation to felonies not arising on the
same occasion or from the same set of operative facts, and
requires only that such felonies be sentenced consecutive to any
other term as well as to each other. As for PC 667 (e)(2)(B), SC
concludes that refers back to subd. (e), and only requires that
indeterminate Three Strikes terms must be consecutive to any
other terms, such as terms for enhancements. It does not
override or render meaningless subd. (c)(6) or (c)(7).
People v. Newsome (1997) 57 Cal.App.4th 902. Defendants were
convicted of multiple counts of robbery involving several victims
robbed at one time. They also had prior serious felonies that
brought them within the third strike provisions of the Three
Strikes Law. The trial court imposed consecutive terms for the
current crimes, believing that was mandatory. CA first analyzes
PC 667 (c)(6) and (c)(7). These sections require mandatory
consecutive terms for current felonies committed on different
occasions and not arising from the same set of operative facts,
but CA rejects Carter and concludes that the mere fact that
consecutive terms could be imposed under PC 654 (because of
multiple victims of violent crimes) does not mean that they must
be imposed under these provisions. Rather, since the present
robberies were committed on the same occasion and were part
of the same set of operative facts, consecutive terms were
permitted under these sections, but were not mandated. As for
PC 667 (e)(2(A) and (e)(2)(B), Hendrix establishes those sections
do not mandate consecutive terms for present felonies, even in
the third strike context. Since the trial court misunderstood the
extent of its discretion, remand is necessary.
*People v. McClain (1997) 59 Cal.App.4th 696. CA finds no
problem concluding that a consecutive term can be doubled
under the Three Strikes Law, rejecting Lawson and
concluding that a consecutive term is not an enhancement.
Enhancements are added to principal terms, and then
subordinate terms run concurrently or consecutively.
Therefore, a consecutive term is not a term added to the base
term. CA does agree with Lawson that the same aggravating
facts that support an upper term cannot be used to support a
consecutive term, since that is in Rule 425 and is not in
conflict with any statute. But CA concludes that Rule
comments indicating that a consecutive term is an
enhancement are in conflict with statutory provisions and
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therefore cannot stand.
*People v. Harrison (1997) 60 Cal.App.4th 107. Defendant
was sentenced to consecutive 25 years to life terms under the
Three Strikes Law. He was given a 5 year PC 12022.5
enhancement on one count, but only 1 years and 4 months
(1/3 of the middle term) for a PC 12022.5 enhancement on a
consecutive count. CA finds no error. The Jackson line of
cases re: the 1/3 rule being inapplicable to enhancements on
indeterminate terms was based on sentencing pursuant to PC
1168, subd. (b). Here, defendant was not sentenced per PC
1168, but per the Three Strikes Law, so he was sentenced
under PC 1168, subd. (a) and under PC 1170.1. CA
distinguishes broad language in a number of cases. Very
strong dissenting opinion.

ORDERED
UNPUBLISHED

People v. Bell (1998) 61 Cal.App.4th 282. Defendant and
another person accosted 2 victims, resulting in defendant’s
conviction for one count of robbery and one count of attempted
robbery. In a pre-Hendrix sentencing, the trial court imposed
consecutive terms, believing they were mandated since this was
a third strike case. CA holds that there was discretion to impose
concurrent terms, per Hendrix, since the crimes were
committed on the same occasion. The AG argues that a PC 654
analysis should be used, and these would not be on the same
occasion since there were separate victims of violent crimes. CA
sees nothing in Hendrix to indicate that such an analysis
should apply in this context.
People v. Deloza (1998) 18 Cal.4th 585. Defendant was
convicted of entering a store and robbing 4 people inside.
Subject to the Three Strikes law, he was given 4 CS 25-life
terms for the 4 robbery counts. He argues the trial court failed
to realize it had discretion to impose CC terms per PC 1170.12
(a)(6) and (a)(7). Those sections mandate CS terms unless the
crimes are not committed on the same occasion or are part of
the same set of facts. The trial court followed cases that applied
the PC 654 test and concluded that since PC 654 allowed
separate sentences (for multiple victims of a violent crime), the
exceptions did not apply. SC concludes PC 654 has nothing to
do with this question, since it addresses whether separate
sentences, CC or CS, are permitted, not whether sentences
should be CC or CS. “Same occasion” refers to close temporal
and spatial proximity, and that was the case here. SC also
rejects application of the test used in PC 667.6, subd. (d). It is
not clear how “separate occasions” in that section relates to
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“same occasions” in the present section. “Separate occasions”
has been used in several other sections and has not been given
any consistent meaning.
People v. Hall (1998) 67 Cal.App.4th 128. Evidence showed a
vehicle was stolen late one night or early the next morning, was
seen later that morning with 5 occupants, circling an area, and
was stopped by police that night in the same area, when all 5
persons in the vehicle (including defendant) fled. Based on this
evidence and masks and weapons found in the vehicle,
defendant was convicted of receiving stolen property (the van)
and of conspiracy to commit a robbery. He was given
consecutive terms, apparently without a statement of reasons.
CA explains that if the crimes were committed on the same
occasion and arose from the same set of operative facts, CS
terms were discretionary, and reasons were required. If they
were not committed on the same occasion or did not involve the
same set of operative facts, then CS terms were mandated and
no reasons were required. But on the present record, CA cannot
determine whether the crimes were committed on the same
occasion or arose out of the same set of operative facts. True,
being in the stolen van was alleged as one overt act for the
conspiracy, but the receiving count was nonetheless complete
whenever the van was stolen, if defendant was present, or else
whenever defendant entered the van knowing it was stolen. CA
notes the absence of any evidence whether defendant entered
the van knowing it was stolen before or after the others entered
the van and before or after the weapons and masks entered the
van. CA remands for a determination of such facts (noting the
USSC opinion in Monge establishes that there is no jeopardy
bar to retrying sentencing factors), and for the exercise of
discretion if CS terms are not mandated.
People v. Jones (1998) 67 Cal.App.4th 724. Defendant was
convicted of burglary, forgery of a check stolen in the burglary,
and dissuading a witness from testifying. Subject to the three
strikes law, he contends the trial court erred in believing it was
required to impose CS terms for these three crimes. CA finds no
error since the crimes were not committed on the same occasion
and did not arise out of the same set of operative facts. The
crimes were neither temporarily nor spatially proximate,
occurring instead at different times and locations. Even
assuming the latter two crimes were in furtherance of the first,
that is not a basis for an exception to the mandatory CS term
provisions.
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*People v. Thomas (1998) 67 Cal.App.4th 661. Defendant
approached his ex-girlfriend as she was entering her
apartment and tried to force her to go with him. She
persuaded him to come in 1st so she could feed kids. There
were 12 kids inside and defendant lost control of the
situation, causing him to make threats, and then he seized
the girlfriend as a hostage when police came. Defendant
attacks CS terms for PC 459, PC 422, and hostage taking. CA
notes there are 2 issues – does PC 654 allow CS terms and, if
so, did the trial court understand it had discretion to choose
CC or CS, under the 3X law. The fact that Deloza said PC 654
is irrelevant to the discretion issue does not mean PC 654
does not apply at all. It addresses a different question and
continues to apply. But CA finds no PC 654 violation here, as
defendant’s intent and objective changed each time the
circumstances changed. The actual intent was only to
kidnap, and as the facts unfolded defendant adopted new
intents to adapt. On the 3X issue, the court had discretion
and the record is silent as to whether it realized that,
although no reasons were stated for CS terms. CA does not
see that as establishing a belief in no discretion, but rather
as still a silent record case. While no remand is needed in
some silent record circumstances, the law is not certain on
this context. But CA sees the need to remand for other
reasons anyway, so it directs the trial court to exercise
discretion and state reasons if CS terms are chosen.

REVIEW
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People v. Durant (1990) 68 Cal.App.4th 1393. Evidence showed
defendant entered a housing complex, attempted to enter 2
homes, but failed, and then entered a third home and stole
property. These were all within a few blocks. He was subject to
the Three Strikes Law, but counsel argued against mandatory
CS terms, arguing these crimes were all committed on the same
occasion, and were pursuant to a single set of facts - the desire
to enter the first house possible and steal money to buy drugs.
The trial court agreed it had discretion and ordered CC terms.
CA notes the prior cases that have decided what constitutes the
same occasion or the same set of operative facts, in the context
of the Three Strikes Law, have been clearer cases that said in
closer cases additional factors might be considered, but they
gave no clue what those additional factors might be. CA sees
this as such a closer case. CA notes the “same set of operative
facts” language has been construed in the context of collateral
estoppel and election of remedies, to refer to those facts which
prove civil or criminal liability for a particular act. The nature
and elements of the current offense are relevant - robbery is a
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continuing crime and new crimes that occur as the robbery
unfolds are part of the same set of operative facts. But burglary
is complete on entry and subsequent crimes would not be part
of the same set of operative facts. Here, the 2 attempts were
each completed before the actual burglary, they did not occur
on the same occasion, and none of the crimes overlapped
temporally. CA goes on to note that the claim that defendant
would have necessarily stopped after the first completed
burglary is wholly speculative. {CA never makes it clear if it
would make a difference if that claim were more clearly
established.] End result is that CA concludes the CC terms were
unauthorized here and must be corrected, but the trial court on
remand can reconsider whether it should strike any of the
counts per Romero, in light of this new understanding on the
limits of discretion to sentence concurrently.
People v. Lyons (1999) 72 Cal.App.4th 1224. Defendant was
sentenced to 125 years to life for several robbery convictions,
pursuant to the Three Strikes Law. He also received a
determinate term of 33 years, which included full CS terms for
gun use enhancements on the robberies. Defendant argues that
he should only get 1/3 of the mid-term for the gun use
enhancements, rather than full terms. CA upholds the full
terms, seeing this as covered by the same principle as other
cases that combine determinate and indeterminate terms - that
an indeterminate term is not a principal term or a subordinate
term. Where an indeterminate term is imposed, PC 1170 does
not apply, so the 1/3 of the mid term rule for consecutive terms
does not apply. Furthermore, gun use enhancements are not
separate crimes and cannot exist without the crime to which
they attach. When a gun use enhancement is attached to an
indeterminate term it is not a subordinate term and must run
full strength.
People v. Nguyen (1999) 21 Cal.4th 197. SC holds that when
defendant is sentenced pursuant to the 2d strike provisions of
the Three Strikes Law for CS terms. The normal 1/3 of the midterm rule still applies to figure the normal sentence, and that
that sentence is doubled. The statute expressly says to double
the term otherwise provided, and that encompasses all normal
provisions of the normal law, unless expressly abrogated by the
Three Strikes Law. The 1/3 of the mid-term law is not a limit on
aggregate sentences, abrogated by the Three Strikes Law, since
it only affects the length of individual subordinate terms, not
the number of subordinate terms or their overall length. The
tem “otherwise provided as punishment” has been construed
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differently for a third strike sentence, but that is because
indeterminate terms are not subject to the 1/3 of the mid-term
rule. Legislative history has some ambiguities, but overall it
does not indicate any intent to change the 1/3 of the mid-term
rule.
People v. Danowski (1999) 74 Cal.App.4th 815. Defendant
attempted to rob a man, and shot the victim when he resisted.
He was given 45-life for attempted murder and a CS 35-life 3rd
strike term for the attempted robbery. CA agrees PC 654 would
normally block sentencing on both counts here. CA notes both
sides assume 654 applies to Three Strikes cases, but CA
ponders whether it really does. CA notes there are no
mandatory CS terms here, as both crimes were on the same
occasion, and CA concludes PC 654 definitely applies in that
context. CA concludes language re: imposing sentence in
addition to any other enhancement creates a PC 654 exception
for enhancements, but CA does not see that as applying to
other current convictions. CA superficially suggests PC 654
would not necessarily apply in cases of mandatory CS terms,
but CA does not do any detailed analysis.
People v. Lawrence (2000) 24 Cal.4th 219. Defendant was
convicted of petty theft with a prior, based on stealing a bottle of
brandy form a market. He was seen stealing the bottle and
chased from the market. He fled about 2 blocks in 2 minutes
through an alley, then entered and enclosed backyard to get to
the street. He was confronted by residents who he assaulted
with the bottle before being captured. This resulted in trespass,
misdemeanor assault, and felony assault convictions. He came
within the three strikes law and the trial court believed CS
terms were mandatory for the felony assault and the petty with
a prior. SC agrees with that, as CS terms are required unless
the crimes were committed on the same occasion, or arose from
the same set of operative facts. Per DeLoza, SC concludes these
crimes were not committed on the same occasion. That requires
close spatial and temporal proximity. Here the crimes involved
different victims, and were committed 2 blocks apart and 2-3
minutes apart. Defendant was no longer being pursued when he
trespassed (although it is unclear whether he was aware of that)
and he had ample time to reflect before deciding to commit the
new crime of trespass, followed by the assaults. DeLoza did not
define “same set of operative facts,” but SC relies on the
rationale set forth in Durant re: sharing common acts to
establish the elements. That was not the case here. SC then
applies an analysis which seems very much like the “same
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occasion” analysis and never indicates whether 2 crimes could
ever come within one exception and not the other. KENNARD
DISSENT would find a single occasion here, by analogy to Rule
425, PC 667.6 (d), and the escape rule.
People v. Jeffries (2000) 83 Cal.App.4th 15. CA remands for
resentencing because the trial court in this pre-DeLoza case
misunderstood the extent of its discretion to choose concurrent
or consecutive terms. CA notes that 5 counts of sex crimes
against a minor were based on a series of touchings, acts of
intercourse, and acts of oral copulation all of which occurred in
a motel in an all night session, followed by one more act of oral
copulation after an unspecified interval. CA sees that as being
at least 2 separate occasions, but not 5 separate occasions, so 3
counts can be run concurrently. Four more counts were based
on a number of touchings at a campsite by a river. The evidence
did not indicate whether they occurred on separate occasions,
so 3 of the 4 counts could have been run concurrently.
People v. Jenkins (2001) 86 Cal.App.4th 699. After a bitter
breakup with his girlfriend, defendant came to her apartment
and stood outside threatening to kill her. He jumped through a
window with a knife in his hand, and chased the girlfriend
upstairs where she went in a bedroom and closed the door.
Defendant pushed the door open, but the girlfriend stopped him
from getting in and took the knife from him, closing the door
again. The girlfriend’s daughter then came up the stairs and
grabbed defendant, who pushed her down the stairs, causing
injury to her. Defendant went downstairs to the kitchen to get
another knife, was confronted by the manager who had just
arrived, pushed him aside, and went back upstairs, entered the
bedroom, and stabbed the girlfriend. In this third strike case,
defendant contends per Lawrence the trial court failed to realize
it had discretion to impose concurrent terms for the felony
assault on the daughter and the attempted murder of the
girlfriend. CA disagrees, finding the offenses were not
committed on the same occasion and did not arise out of the
same set of operative facts. CA finds that after completing the
assault on the daughter, defendant did not immediately proceed
to the bedroom, but instead went downstairs, rummaged
through the kitchen, had a confrontation with the manager, and
then proceeded back upstairs, all giving him a sufficient break
to consider the consequences of committing new crimes.
Different people were present and the elements differed.
DISSENT would fin d a continuous effort to attempt to kill the
girlfriend, with the crime against the daughter occurring only as
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part of the effort to continue the attack on the girlfriend, so that
the trial court did have discretion to choose concurrent terms.
People v. Riggs (2001) 86 Cal.App.4th 1126. After defendant had
been sentenced to the upper term of 32 months for burglary
from County A, he was sentenced for receiving stolen property
in County B. He was sentenced to the 2 year mid term in
County B and that was doubled as a second strike offense. Per
PC 1170.1, subd. (a), the second court resentenced the
defendant on the earlier term, changing it to one-third of the
mid term and then doubling that to 16 months due to the prior
strike. CA upholds this sentence, rejecting the People’s position
that PC 1170.12, subd. (a) requires a full consecutive term to
start after completion of the full earlier term. CA rejects that
because PC 1170.12 states it applies unless otherwise provided
by law, and CA sees PC 1170.1 (a) as such an other law. CA
sees this as consistent with Nguyen and sees no reason why a
person tried and convicted in separate current proceedings
should be worse off than one convicted of multiple offenses in a
single proceeding. CONCURRING/DISSENTING opinion agrees
except that it sees no basis for doubling the County A term,
since only the term for the current felony conviction should be
doubled, and the County A term was a prior felony conviction.
The majority opinion rejected that argument as a
misconstruction of “current” as used in these provisions, and as
inequitable in precluding application of the Three Strikes Law is
a situation where it should apply. Majority finds convictions
from both counties to be current, as they are currently before
the court for disposition. Prior convictions, in contrast, refers to
priors that serve as strikes.
People v. Coelho (2001) 89 Cal.App.4th 861. Defendant was
convicted of 10 counts of lewd acts with child under 14.
Evidence showed as many as 15 such acts, with as many as 6
of them occurring on a single date, on the same occasion and
arising from the same set of operative facts. The remaining acts
each occurred on separate dates. Thus, mandatory CS terms
under the Three Strikes Law could apply to all 10 counts if all
verdicts were based on acts committed on different dates, but
discretion would exist to impose CC terms if some or several of
the verdicts were based on acts that occurred the same date. CA
concludes that before imposing sentence, the trial court must
determine the factual basis for each count. But since defendant
has a federal constitutional right to a unanimous verdict BRD,
the court is not free to make its own conclusions in assigning
specific acts to specific counts. A trial court must be able to say
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BRD that the jury based a specific count on a particular act,
especially in light of Apprendi. The court’s subjective views as to
which counts were the strongest is not relevant. Since the
determination is primarily a question of law, it is subject to de
novo review on appeal. Reviewing the evidence here, CA finds no
way to clearly determine which acts the jury relied on for each
verdict. CA rejects several theories advanced by the AG. CA
particularly rejects application of the Madden rule re: lack of
rational basis to find that some acts were proved and others
were not; in this context, that still does not tell us when the
jury found 10 counts and stopped considering other acts. In
this state of uncertainty, CA concludes the sentencing court
must assume the verdicts were based in a way that maximizes
judicial discretion. That accords with the rule of lenity, giving
the defendant the benefit of every reasonable doubt, and it is
fair because it was the people that chose to plead and prove the
case in a manner that left such ambiguity.
People v. Byrd (2001) 89 Cal.App.4th 1373. Defendant was
convicted of 12 counts of robbery. On 10 counts, was given the
upper term of 5 years for robbery, plus 10 years for personal
use of a firearm, plus 5 years for each of three priors, for a total
minimum term or 30 years, with a life top as this was the third
strike. All of these counts were run CS. CA sees no problem
with using the same three priors to add 15 years to each
minimum term. Tassell does not apply because it relies on PC
1170.1, which has no application in the Three Strikes context.
CA also sees no problem with full CS terms, rather than using
the 1/3 of the mid term and enhancements rule. While PC 667
(e)(2)(a)(iii) says to compute the minimum term per PC 1170,
that section does not speak to computing subordinate terms.
That is in PC 1170.1, which does not apply in the Three Strikes
context. Also, even PC 1170.1 does not apply to indeterminate
terms. CA also sees no application of Riggs in this context.
People v. Morales (2003) 106 Cal.App.4th 445. Defendant was
charged with three counts, and two prior strikes were alleged in
connection with one of the counts. Jury and court findings of
the truth of the priors were made, with no reference to any
specific count. The trial court dismissed one of the prior strikes
per PC 1385, and used the other prior strike to support
doubling of the sentence on one of the 3 counts. As for the other
2 counts, CS terms were imposed in the manner they would be
if there had been no prior strikes at all. CA concludes that
priors go to the offender, not the crime, so once findings were
made as to the truth of the prior, it applied to all counts, not
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just to one count, regardless of the language in the pleadings.
Thus, it was required that defendant’s terms on all 3 counts be
determined pursuant to the Three Strikes Law. However, the
trial court does have discretion to strike a prior as to one or
more counts, but not all counts. The trial court never had
occasion to decide whether to exercise that discretion here, so
CA remands for resentencing.
People v. Casper (2004) 33 Cal.4th 38. 29 year old defendant
pled to 35 counts of burglary and robbery and admitted one
prior strike. The trial court struck the strike per PC 1385 as to
all but one count. Defendant was sentenced to 104 years, 8
months, based on one doubled low term, plus CC terms where
possible, but CS terms on all counts that arose on separate
occasions, as required by PC 667, subd. (e). Trial court
expressly stated that if it had discretion, it would not have
imposed so many CS terms, as it believed def should be eligible
for release by the age of 68 or 70. SC affirms the sentence,
concluding that the PC 667, subd (e) mandatory CS provision
applies to all felony counts whenever there is at least one count
retaining a strike allegation. Thus, striking the strike for the
other counts meant they did not have to be doubled, but did not
change the mandatory CS requirement. SC sees nothing
inconsistent in Garcia. KENNARD DISSENT finds this result
inconsistent with the rationale of Garcia.
People v. Williams (2004) 34 Cal.4th 397. In a third strike
case, where the defendant was convicted of multiple current
felonies, SC upholds addition of 2 CS 5 year PC 667
enhancements for each separate current felony. Tassell applies
only to determinate terms and has no application in the case of
indeterminate terms. Under the Three Strikes Law, status
enhancements are treated the same as enhancements based on
the circumstances of the current offense, and apply individually
to each count.
6)

Doubling or Tripling an Indeterminate Term

*People v. Jackson (1996) 41 Cal.App.4th 1232. CA holds that
when a crime is punishable by life, with a mandatory
minimum of 7 years before parole eligibility, and the sentence
is to be doubled under the Three Strikes law, the proper
sentence is life with a 14 year mandatory minimum before
parole eligibility. The trial court here erred in instead
pronouncing a sentence of two consecutive life terms for a
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single crime.
People v. Ruiz (1996) 44 Cal.App.4th 1653. CA finds no problem
in doubling the 15 years to life sentence provided for second
degree murder, pursuant to the second strike provisions of the
legislative version of the Three Strikes Law. Defendant argues
this is an improper legislative amendment of the Briggs
Initiative that included PC 190, which sets the sentence for
murder. But CA concludes per Jenkins that PC 190 merely sets
forth the minimum sentence for murder, and does not preclude
use of other sentencing provisions to increase the sentence
beyond the minimum. CA also finds that the resulting sentence
is not cruel and unusual; it does not exceed the sentence
defendant could have received as a third striker, nor does it
equal the sentence for a third striker convicted of first degree
murder. Defendant errs in concluding that a third striker
convicted of murder must be sentenced under the third option
in PC 667, subd. (e)(2); while that is the only option of the three
that directly refers to crimes covered by PC 190, that does not
mean that such crimes can only be sentenced under that
option. Instead, the normal rule that the greatest of the three
options applies even to PC 190 crimes.
*People v. Watson (1997) 51 Cal.App.4th 1457. Defendant
was convicted of robbery with personal use of a firearm. He
was also found to have suffered three prior convictions
bringing him within the Three Strikes Law, and which would
also support 5 year PC 667 enhancements, plus 7 prior
prison terms within the meaning of PC 667.5, subd. (b). He
was sentenced to 25-life for the robbery, plus 3 five year
enhancements per PC 667. The 4 year term for personal use
of a firearm was stayed and the remaining 4 prior prison
terms were stricken. Defendant argues that instead of
imposing 25-life for the robbery, the trial court was obliged to
utilize PC 667 (e)(2)(A)(iii), and impose 3 years for the robbery,
4 years for the firearm use, 15 years for the 3 PC 667 priors,
and 4 years for the remaining 4 PC 667.5 priors. Since that
adds up to 26 years, it is more than 25 and was mandated,
but would also preclude further enhancements for the priors.
CA first concludes that the trial court could properly decide
first to stay the use enhancement and strike some priors
before determining which of the 3 alternatives in PC 667
(e)(2)(A) resulted in the longest minimum term. In any event,
if the option sought by defendant had been utilized, there
would have still been 3 5 year enhancements added to the 26
year minimum (per Ochoa), so the term would have been one
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year longer than defendant received.
People v. Thomas (1997) 56 Cal.App.4th 396. CA follows several
cases that hold that when there are multiple current felonies
being sentenced consecutively, the choice of 3 options made
under PC 667(e)(2)(A) is to be made separately for each count.
CA acknowledges the prior cases have not considered the point
that the first option uses the phrase “the term otherwise
provided as punishment,” and in other provisions, such as PC
667(e)(1), that same phrase has been interpreted to mean the
aggregate of the principal and subordinate terms. But CA
sidesteps the normal rule of construing the same phrase in the
same way, noting such a rule is risky with a sloppily drafted
statute like the Three Strikes Law. CA concludes it would make
less sense and create disharmony to construe option 1 in a
different manner than option 2 and 3.
People v. Keelen (1998) 62 Cal.App.4th 813. CA holds that in
making the selection among the three possible minimum terms
for a third striker, pursuant to PC 667(e)(2)(A), the calculation
under the 1st option - three times the term otherwise provided the trial court is not limited to utilizing the upper term as the
“term otherwise provided.” Rather, the court has its normal
discretion to choose the upper, middle, or lower term, then
triple that and compare it to the other options.
*People v. Tran (1998) 67 Cal.App.4th 1320. CA holds that the
doubling provisions of the Three Strikes Law do not apply to
a term of life without parole, since that would be absurd.
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*People v. Bolden (1999) 71 Cal.App.4th 730. Defendant was
convicted of 2nd degree murder as a third strike and was
sentenced to 45 years to life. He argues that rather than
triple the minimum term per PC 667(e)(2)(A)(i), he should
have received a 25 year minimum term per subd. (ii) or (iii).
Defendant argues the word “term” in this statute means only
determinate terms, so that subd. (I) cannot be used to triple
the minimum portion of an indeterminate term. CA discusses
various uses of “term” and “period” and finds defendant’s
interpretation would lead to absurd results. CA concludes
“term” means determinate or indeterminate term, so the
result here was correct.
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People v. Jefferson (1999) 21 Cal.4th 86. Defendant was
convicted of attempted willful, deliberate, premeditated murder,
carrying a life term. He was subject to the second strike
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provisions of the Three Strikes Law. SC concludes that the
proper term to be doubled is the minimum term before parole
eligibility, which is 7 years per PC 3046, unless another term is
established by another section of law. Here, the jury found the
attempted murder was for the benefit of a gang, so the provision
of PC 186.22 (b)(4) constitute an “other section of law,”
providing for a 15 year minimum before parole eligibility. SC
orders that doubled to a 30 year minimum. Any other
construction would be anomalous, as attempted murder
without premeditation would be doubled and would result in a
longer minimum term. While the minimum term prescribed by
PC 3046 is called a “period” in some contexts, it is nonetheless
the equivalent of a minimum term. SC sees no great
significance in the failure to refer to PC 3046 here, while other
portions of the Three Strikes Law do refer to it expressly. The
failure to require tripling of a minimum term longer than 25
years could simply be a result of the rarity of such a term and
the fact it is already so long. While enhancements are not
doubled, PC 186.22(b)(4) is not an enhancement in this context
as it is not an additional term added to the term; instead, it is
an alternate penalty for the underlying felony itself.
People v. Hardy (1999) 73 Cal.App.4th 1429. CA upholds
doubling a life without parole term based on the second strike
provisions of the Three Strikes Law. Doubling simply means
they run consecutively. CA sees nothing absurd because there
is always a possibility (even if remote) that a Governor will
commute one of the LWOP terms and not the other. Jefferson is
dismissed as not discussing LWOP terms.
People v. Mendoza (2000) 78 Cal.App.4th 918. Defendant was
convicted of 1st degree murder and sentenced to 75 years to life
under the Three Strikes Law. CA upholds the tripling of the
MEPD, finding option (I) applicable under the circumstances.
CA rejects the claim that the use of “period” in option (iii) means
only that word can describe indeterminate terms. “Term,” used
in option (I) is used in other parts of the Three Strikes Law to
refer to both ISL and DSL terms. A contrary interpretation
would be absurd, since a second strike first degree murderer,
whose MEPD can be doubled per Jefferson, would end up with a
longer term than a 3rd Strike 1st degree murderer.
People v. Dozier (2000) 78 Cal.App.4th 1195. CA holds that when
a straight life term (such as for attempted premeditated murder)
is subject to the Three Strikes Law, the proper result is a term
of 25 years to life, not a term of life with a 21 year minimum
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before parole eligibility. The latter was imposed by the trial
court based on tripling the PC 3046 MEPD for a straight life
term. But the reference to PC 3046 is only in the third of three
PC 667(e)(2)(A) options for a third strike minimum term. The
first option, tripling the normal term, cannot apply when the
normal term is straight life. The second option is 25 years. The
third option is the period prescribed in PC 3046, or 7 years,
which is lower than the second option, so the second option
must be used here. CA finds this consistent with Jefferson.
Also, language in Jefferson precludes use of option one in the
third strike context. The proper sentence is calculated under
option 2 or 3, whichever results in the longer term.
People v. Smithson (2000) 79 Cal.App.4th 480. CA concludes the
plain language of the Three Strikes Law precludes doubling an
LWOP sentence. The applicable language refers only to doubling
a determinate term or the minimum term for an indeterminate
term. An LWOP sentence is an indeterminate term with no
minimum term. CA rejects the opposite conclusion in Hardy,
since that case unnecessarily looked for intent of the legislature
when the words of the statute were clear and needed no
interpretation
People v. Acosta (2002) 29 Cal.4th 105. SC construes the
interaction between the PC 667 (e)(2) three-option provision of
the Three Strikes Law and the PC 667.61 One Strike Law. First,
SC holds that the PC 667 (e)(2) option 1 does require the
tripling of the minimum term before parole eligibility, when a
defendant would receive an indeterminate life term under
another provision of law. SC sees that as following from
Jefferson. While Jefferson dealt with doubling, rather than
tripling, SC sees the different language in the doubling and
tripling provisions as a “slight linguistic difference,” not
indicating a different legislative intent. This does not render
meaningless the PC 3046 reference to option 3, because the
minimum term under option 3 includes any applicable
enhancement the defendant would have received absent the
Three Strikes Law, while option 1 does not require tripling of
enhancements. Instead, the minimum term that would be
tripled under option 1 is the term that would apply absent the
Three Strikes Law, and excluding enhancements. Contrary
language in Jefferson is dismissed as an incomplete discussion
of an issue not actually presented in that case. Next, SC
concludes the One Strike Law is an alternate sentencing
scheme, not an enhancement, so the Three Strikes Law applies
despite eligibility for sentencing under the One Strike Law. SC
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sees no legislative intent to have the One Strike Law partially
repeal or replace the Three Strikes Law. This does not result in
imposing the One Strike Law more than once; instead, the
Three Strikes Law itself imposes the indeterminate life term and
requires reference to the One Strike Law only for the purpose of
calculating the minimum term for the indeterminate sentence.
Finally, SC concludes it is proper to use the same prior
conviction as a strike under the Three Strikes Law, as a basis
for referencing the One Strike Law to calculate the minimum
term for the Three Strikes Law, and to impose an enhancement
under PC 667 (a). SC sees no violation of the PC 667.61 (f)
provision that precludes using the same qualifying factor to
sentence under the One Strike Law and to simultaneously
increase punishment under another law. Instead, the result is
simply imposition of the greater penalty authorized under the
Three Strikes Law, with the One Strike Law used only as a
reference for determining the minimum term. SC does not see
this as imposing any sentence under the One Strike Law, so PC
667.61 (f) is not violated. THREE JUSTICES DISSENT
STRONGLY on that final point.
7)

Use of a Prior that is a Strike for Multiple Purposes

People v. Ramirez (1995) 33 Cal.App.4th 559. Defendant pled to
burglary and admitted 1 prior serious felony for a promise of a 2
year lower term plus 5 years per PC 667(a). On People’s appeal,
CA concludes that the 3X provisions of PC 667 mandate both
the 5 year enhancement for the serious felony and doubling of
the term per the 3X law. CA finds the language of the statutes
clear, in that the 3X provsions apply “notwithstanding any other
law,” and the doubling is to occur “in addition to any other
enhancement or punishment provisions which may apply.”
Jones is distinguished for several different reasons. CA stresses
that not all 3X cases will involve a present serious felony, so it
is proper that those that do result in harsher punishment than
those that do not. PC 654 does not apply because of the express
provision re: “notwithstanding any other law.” CA concludes
that what is doubled under the 3X law is the term for the crime,
not including any enhancement for priors. (CA indicates it is
less clear whether other enhancements, such as weapon use,
would be doubled, but that is not at issue here.) Thus, the
proper sentence here is 9 years, but since defendant was
promised 7 years he must be given the option of withdrawing
his plea.
*People v. Jackson (1995) 33 Cal.App.4th 1027. CA upholds
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using the same prior serious felony for both a PC 667 5 year
enhancement and for doubling the term per 3 strikes law. CA
finds the legislative intent clear, despite poor drafting (“a
muddled mess”). CA easily belittles defendant’s argument
that the 5 year enhancement can never apply in a strikes
case, since that means in many cases the doubling will result
in a shorter term than would have occurred without 3 strikes.
CA gets fuzzier in explaining why defendant should not just
get the longer of the two optrions rather than both. CA
distinguishes Jones with little explanation. CA concludes 3
strkies doubling is not an enhancement, so PC 1385 permits
striking a PC 667 prior to avoid doubling, even though it
cannot be stricken for other purposes, but this can only be
done on DA motion. (CA notes the possible Tenorio issue, but
need not resolve it here.) PC 654 does not apply because the
3 strikes law clearly intended to create an exception.
Resolving ambiguities in favor of the defendant, CA concludes
the term to be doubled is only the base term, not including
any enhancements.
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ED

People v. Anderson (1995) 35 Cal.App.4th 587. CA construes
the Three Strikes law to permit use of the same prior to support
doubling the term and to support a PC 667 enhancement for a
prior serious felony. This is not two enhancements based on the
same fact; rather, the Three Strikes doubling represents a
parallel sentencing scheme and is not an enhancement. CA
finds this was clearly intended by the Legislature. This does not
violate PC 654, because the added sentences are based on facts,
not acts.
People v. Sipe (1995) 36 Cal.App.4th 468. CA finds no problem
with using the same prior to prove an element of defendant’s
escape conviction and to bring him within the Three Strikes
law. Neither use of the prior constitutes an enhancement - PC
4532 does not require a prior conviction, only custody, which
may be based on a conviction or on an arrest or charge. Thus,
the use of the conviction to establish the custody element of PC
4532 does not result in an enhancement. Also, the Three
Strikes law provides for an alternative sentencing scheme, not
an enhancement a term added to a base term). Thus, there is
no dual use to enhance as in Jones, and the concerns in Jones
do not apply here. CA finds no PC 654 problem as the use of the
prior does not involve an act or omission. CA finds no double
jeopardy problem since the legislature can provide for
cumulative punishment under two statutes.
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People v. McKee (1995) 36 Cal.App.4th 540. CA finds no
improper dual use in using the same prior conviction to support
mandatory CS terms under the Three Strikes law, and to double
each subordinate term.
*People v. Loomis (1995) 37 Cal.App.4th 1781. CA finds no
improper dual use of facts in using the same prior to elevate
a petty theft to a felony and to support use of the Three
Strikes law. CA finds this situation very different from Jones.
CA distinguishes Boatwright because of changes in the
language in PC 666. CA distinguishes Edwards because,
unlike the PC 12021 context, the petty theft here would not
be non-criminal in the absence of the prior. CA also finds no
PC 654 problem since, per Ramirez, the legislature intended
the Three Strikes law to be an exception to PC 654.
People v. Nobleton (1995) 38 Cal.App.4th 76. By analogy to
Ramirez and Anderson, CA sees no problem with using the
same prior to support an element of a PC 12021 conviction and
to support doubling the term pursuant to the Three Strikes law.
Since defendant pled unconditionally and there is only one
proper sentence (in view of the fact the lower term was
imposed), CA orders the doubling of the lower term without the
need for a remand.
People v. Dominguez (1995) 38 Cal.App.4th 410. Per Anderson
and Ramirez, CA holds trial court had no authority to strike the
5 year PC 667 enhancement even though it was based on the
same prior used to make this a second strike. However, since it
cannot be determined whether the trial court would have
exercised other discretion differently, CA remands for
reconsideration of other sentence choices.
People v. Cartwright (1995) 39 Cal.App.4th 1123. CA finds no
problem with using the same priors to support use of the Three
Strikes law and to support 5 year PC 667 enhancements. PC
654 does not preclude this since there is an express exception
and since priors used to support recidivist status are not
punished as acts or omissions.
People v. Turner (1995) 40 Cal.App.4th 733. CA finds no dual
use or PC 654 problem with using the same priors to support
third strike sentencing and also support 5 year PC 667
enhancements.
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People v. Ingram (1995) 40 Cal.App.4th 1397. CA notes the term
for a 3rd strike offense must be an indeterminate life term with
the minimum set at (i) the greater of 3 times the term for each
offense, (ii) 25 years, or (iii) the term including any
enhancement. Such an indeterminate term must be consecutive
to any other term. CA construes that and subd. (c)(6) to mean
that where there are two or more qualifying present offenses,
not arising from the same set of operative facts, consecutive
third strike terms are compelled. Thus, defendant’s 2 present
counts of residential burglary, with two prior strikes, must
result in two consecutive 25-life terms, or 50 to life, not just the
25 to life imposed here. CA rejects the contention that
mandatory consecutive terms would apply only to option (i). CA
also holds that additional consecutive terms for enhancements
are mandated and are not limited to only option (iii) situations;
the option (iii) language regarding enhancements means only
that they are to be considered only under option (iii) for the
purpose of determining which option results in the longest
term, But once the longest term is found, enhancements are
still added no matter which of the three options is used. No
single act is thereby punished twice, so there is no PC 654
violation. CA also finds no multiple enhancement violation of
Jones, since the Third Strike sentence itself is not an
enhancement.
*People v. Rucker (1995) 41 Cal.App.4th 236. CA holds that
the trial court erred when it concluded that priors alleged to
support a third strike 25-life sentence are subsumed in that
sentence and cannot also be used to support 5 year PC 667
enhancements. CA sees nothing in the law to support such
“subsuming,” and concludes that both PC 1385, subd. (b)
and PC 667 itself preclude the court from striking the priors
alleged for PC 667 enhancements.

ORDERED
UNPUB–
LISHED

People v. Nelson (1996) 42 Cal.App.4th 131. Another CA
concludes that there is no statute or principle that precludes
using the same prior both to qualify the present case for
sentencing under the Three Strikes law and to enhance the
present sentence. The fact that this is a second strike case
rather than a third strike case makes no difference.
People v. Reese (1996) 42 Cal.App.4th 1113. Defendant was
sentenced to 25 years to life for burglary pursuant to the Three
Strikes Law and argues this was cruel and unusual
punishment. CA first addresses the People’s argument that the
sentence was unauthorized because the trial court failed to add
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10 years for the 2 PC 667 priors that also supported the use of
the Three Strikes Law, and failed to add one year for a PC 667.5
prior prison term. CA agrees this was unauthorized since the
terms for the priors were mandatory and could not have been
stricken under any circumstance because of the absence of
mitigating factors. [CA never discusses the argument that this
was ordinary error, waived by the lack of a People’s appeal, in
that the lack of mitigation was merely a circumstance in a
situation where the priors could have been stricken under some
circumstances.]
*People v. Hayes (1996) 44 Cal.App.4th 1238. Defendant was
given a 25-life third strike sentence for his present serious
felony, but the trial court neglected to also add 5 year PC 667
enhancements for each of the two priors used to bring him
within the Three Strikes Law. After concluding there is no
discretion to strike an alleged strike and that the PC 667
enhancements are mandatory, CA concludes the failure to
sentence for the PC 667 enhancements made this an
unauthorized sentence that can be corrected any time. CA
orders 10 years added to the term.
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People v. Ayon (1996) 46 Cal.App.4th 385. CA reiterates that
when a defendant is sentenced under the Three Strikes Law,
and prior serious felonies alleged per PC 667 have been found
true, 5 year enhancements for each PC 667 prior are
mandatory, even if they were brought and tried together with
the priors used to qualify the present case as a strikes case.
People v. Cressy (1996) 47 Cal.App.4th 981. Relying largely on
its own decision in Anderson, CA rejects a number of arguments
and reiterates that it is permissible to use the same prior
conviction both to enhance per PC 667.5 and the bring the
present crime within the provisions of the Three Strikes Law.
People v. White Eagle (1996) 48 Cal.App.4th 1511. Defendant
was convicted of petty theft with a prior robbery. The same
robbery was used as a strike, resulting in a doubled sentence.
The same robbery was also used to support a PC 667.5
enhancement, but that was stayed per PC 654. CA holds that
neither PC 666 sentencing nor the application of the Three
Strikes Law constitute enhancements. Thus, there was only one
enhancement (PC 667.5), so there was no violation of
Jones/Prather. PC 654 does not apply since a prior is an act,
not a fact. (Accord, see *People v. Benson (1997) 54 Cal.App.4th
282. REVIEW GRANTED.) Thus, it was error to stay the prior
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for the purpose of PC 667.5. CA sees no need to remand for the
exercise of discretion to strike the prior for PC 667.5 purposes,
since defendant has pointed to nothing in mitigation.
*People v. Wynder (1996) 51 Cal.App.4th 1062. Defendant
was convicted of first degree burglary, with 5 prior serious
felony convictions. He was sentenced to 25 years to life for
the burglary, plus 25 more years (5 years each) for the 5
priors. CA agrees with defendant that the trial court erred in
selecting 25 years as the minimum term, pursuant to option
(ii) in PC 667, subd. (e)(2)(A). Rather, the court should have
used option (iii) - the term for the underlying conviction plus
enhancements. That yields a higher minimum - 2, 4, or 6
years for the burglary plus 25 years for the PC 667
enhancements - so it must be utilized. However, since that
makes use of the priors only for the purpose of determining
the minimum part of the indeterminate life term for the
present offense, it in no way precludes further addition of the
5 five year enhancements per PC 667, so the proper total
term is even longer than the one imposed originally. CA notes
the anomalous results that would flow from any other
interpretation. CA distinguishes Jenkins and rejects dicta in
Ingram, and also finds no violation of PC 654.
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*People v. McClain (1997) 59 Cal.App.4th 696. CA finds no
problem with using the same prior to support an upper term
and to support doubling under the Three Strikes Law. CA
simply notes that neither statute nor rule precludes use of
the same prior to aggravate and to invoke an alternative
sentencing scheme.
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*People v. Harrison (1997) 60 Cal.App.4th 107. Defendant
had several different cases pending, with the same prior
convictions pled in each. He entered into a plea bargain that
resulted in a single sentencing encompassing counts from
different pleadings. He received PC 667 5 year enhancements
for two priors, but the People argue that he should have been
enhanced for those same two priors again, since they were
pled in 2 different cases. CA finds no error. Per Tassell, the
priors can only be used once for the defendant, not once for
each crime. While defendant was sentenced under the Three
Strikes Law, CA sees nothing in the language of PC 1170.12
that changes this application of Tassell, or that limits Tassell
to sentencing under PC 1170.1.

ORDERED
UNPUBLISHED
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People v. Yarborough (1998) 65 Cal.App.4th 1417. Defendant
was convicted of PC 290 failure to register. His term was
doubled pursuant to the Three Strikes law, based on the same
prior for which he was required to register. CA agrees that the
prior is an element of the PC 290 offense, but CA still refuses to
apply Edwards to bar the dual use. Edwards applies only when
the prior is an element of criminal conduct which would
otherwise be non-criminal. But PC 290 imposes liability for an
omission, not an act at all, let alone one that would otherwise
be non-criminal. [CA does not discuss the fact that the
omission, failing to register, would be non-criminal but for the
prior.] CA also notes in fn. 4 that the Three Strikes Law is a
separate sentencing scheme, not an enhancement, so Edwards
might be inapplicable for that reason too.
People v. Tillman (1999) 73 Cal.App.4th 771. Defendant was
convicted of PC 290 - failure to register. The prior sex offense
that was an element of the PC 290 conviction was also proven
as a prior strike. Defendant argues this violates Edwards. CA
notes several cases having upheld such a dual use and have
found that statutory changes have abrogated Edwards. CA
follows Darwin in concluding Edwards has NOT been
abrogated. CA also rejects as confusing the reasoning of
Yarborough, which is exactly on point and which upheld dual
use of the PC 290 element as a strike. CA also rejects several
cases that have tried to distinguish Edwards; CA sees Edwards
as meaning a single fact cannot be used both as an element and
as the basis for imposing harsher punishment. CA also
concludes it does not matter whether a strike is an
enhancement, since Edwards was not concerned specifically
with enhancements. But despite all this, CA nonetheless
concludes that the intent behind the Three Strikes Law is to
apply the higher punishment in any case where there are
qualifying priors, so its “Notwithstanding…” language controls
over the Edwards principle. CA rejects a variety of arguments
that would construe the “Notwithstanding…” language more
narrowly. CA also concludes the “Notwithstanding…” language
controls over decisional, not just over statutes
People v. Garcia (2001) 25 Cal.4th 744. Defendant was
convicted of PC 290 failure to register, and the sentence was
doubled per Three Strikes law, based on the same prior that
caused defendant to be subject to the registration requirement.
SC concludes that the language of the Three Strikes Law
discloses an intent for it to apply without regard to pre-existing
case law, such as Edwards, which precluded use of an element
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to enhance. Defendant also argues that when he violated PC
290 in 1995, virtually all registrable offenses also qualified as
strikes, so that PC 290 would have a built-in doubling. But SC
sees the crucial point as the list of registrable offenses in 1994
when the Three Strikes Law was passed. At that time, there
were many registrable offenses that were not strikes, so SC sees
no problem in imposing double the term defendant would have
gotten if his PC 290 prior had not qualified as a strike.
People v. Johnson (2002) 96 Cal.App.4th 188. Defendant was
given a 25 years to life sentence for one sexual offense under
the one-strike law of PC 667.61. It was then doubled under the
Three Strikes law, based on the same prior. A similar term was
imposed under the PC 667.71 Habitual Offender Law, but then
stayed per PC 654. Defendant was also sentenced for counts of
PC 647.6, subd.(c)(2), made a felony based on the same prior
used for the earlier purposes. That same prior was also used for
a 5 year PC 667 serious felony enhancement, and a stayed one
year PC 667.5 enhancement. CA holds: PC 667.61, subd. (f)
precludes using the same circumstance (here, the prior) to
determine a term both under PC 667.61 and other provisions.
This precludes using the Three Strikes law to double the onestrike term. But that does not mean the prior used for PC
667.61 disappears and cannot be used for any other purpose;
so the Three Strikes law could properly be applied to other
counts that did not come within the PC 667.61 term. For the
same reason, the prior used for PC 667.61 sentencing remains
available for use to support a PC 667 enhancement, because
that is an enhancement added to a term, rather than an
alternate term or scheme. CA notes the Legislature has so
strongly stated that PC 667 terms must be imposed, that CA
will not construe a provision to negate that intent unless
expressly provided otherwise. CA also sees no problem with
using a prior to make a misdemeanor into a felony per PC
647.6, and still use that same prior for enhancements or other
sentencing schemes, by analogy to Levesque, Coronado, and
Price. Since the use of the prior for PC 647.6 is not an
enhancement, but merely a status, PC 654 does not apply. CA
also concludes that PC 667.61 and PC 667.71 offer exclusive
alternatives to each other, but when PC 667.71 is used, it does
not preclude also using the Three Strikes Law. Thus, the count
that was improperly given the doubled 25 years to life term
under PC 667.61 and the Three Strikes Law could have received
such a term under PC 667.71 and the Three Strikes Law. At the
time of defendant’s crimes, PC 667.71 appeared to leave it up to
the DA to seek sentencing under 667.61 or under 667.71. CA
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finds no such choice here, refusing to read an ambiguous DA
statement as making that choice. But CA concludes that to
avoid separation of powers problems, the court must also have
the discretion to make that choice, so CA remands to exercise
that discretion. But once the choice between PC 667.61 and PC
667.71 is made, PC 654 does not allow staying the unused
alternative, as it does not apply to statuses; instead, the unused
alternative must be stricken.
People v. Acosta (2002) 29 Cal.4th 105. SC construes the
interaction between the PC 667 (e)(2) three-option provision of
the Three Strikes Law and the PC 667.61 One Strike Law. First,
SC holds that the PC 667 (e)(2) option 1 does require the
tripling of the minimum term before parole eligibility, when a
defendant would receive an indeterminate life term under
another provision of law. SC sees that as following from
Jefferson. While Jefferson dealt with doubling, rather than
tripling, SC sees the different language in the doubling and
tripling provisions as a “slight linguistic difference,” not
indicating a different legislative intent. This does not render
meaningless the PC 3046 reference to option 3, because the
minimum term under option 3 includes any applicable
enhancement the defendant would have received absent the
Three Strikes Law, while option 1 does not require tripling of
enhancements. Instead, the minimum term that would be
tripled under option 1 is the term that would apply absent the
Three Strikes Law, and excluding enhancements. Contrary
language in Jefferson is dismissed as an incomplete discussion
of an issue not actually presented in that case. Next, SC
concludes the One Strike Law is an alternate sentencing
scheme, not an enhancement, so the Three Strikes Law applies
despite eligibility for sentencing under the One Strike Law. SC
sees no legislative intent to have the One Strike Law partially
repeal or replace the Three Strikes Law. This does not result in
imposing the One Strike Law more than once; instead, the
Three Strikes Law itself imposes the indeterminate life term and
requires reference to the One Strike Law only for the purpose of
calculating the minimum term for the indeterminate sentence.
Finally, SC concludes it is proper to use the same prior
conviction as a strike under the Three Strikes Law, as a basis
for referencing the One Strike Law to calculate the minimum
term for the Three Strikes Law, and to impose an enhancement
under PC 667 (a). SC sees no violation of the PC 667.61 (f)
provision that precludes using the same qualifying factor to
sentence under the One Strike Law and to simultaneously
increase punishment under another law. Instead, the result is
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simply imposition of the greater penalty authorized under the
Three Strikes Law, with the One Strike Law used only as a
reference for determining the minimum term. SC does not see
this as imposing any sentence under the One Strike Law, so PC
667.61 (f) is not violated. THREE JUSTICES DISSENT
STRONGLY on that final point.
8)

Use of Priors that Were Stayed Per PC 654

*People v. Gaither (1996) 46 Cal.App.4th 1239. CA, in a very
brief discussion, finds no problem using a prior, for which
sentencing was stayed per PC 654, as a strike in the current
case. (Note - the prior was one of two simultaneous
convictions. The other was not a serious felony. It was alleged
here as a PC 667.5 prior, but was stricken. Thus, this case
does not deal with the multiple punishment aspects of using
multiple related priors, one of which was stayed per PC 654.)

ORDERED
UNPUB–
LISHED

*People v. Fuhrman (1996) 47 Cal.App.4th 1740. In 1989,
defendant pled to robbery and assault with a firearm,
resulting from an incident in which he had an auto collision,
pointed a gun at the driver of the other car (assault with a
firearm count) and then forced his way into another person’s
truck, forced her at gunpoint to drive him from the scene,
and then forced her out of the truck and drove off with it (the
robbery count). The trial court in that case stayed the assault
count per PC 654. Both the robbery and the assault were
used as strikes in the present case, bringing defendant within
the third strike provisions of the Three Strikes Law. CA sees
no problem, stressing that PC 654 prohibits multiple
punishments, not multiple convictions, and that multiple
convictions, even when one was stayed, are relevant to
recidivist status. But CA also relies heavily on the fact that
the 2 convictions were separate criminal acts against
separate victims. [QUERY - Isn’t the problem here simply that
the court in the prior case was wrong in utilizing PC 654?
CA’s rationale here would not seem to apply in a true PC 654
cases.]

REVIEW
GRANTED

People v. Benson (1998) 18 Cal.4th 24. SC finds no problem in
a third strike case with the fact that both priors were suffered at
the same time, were part of a single transaction (burglary and
the assault with intent to commit murder that was the target
felony of the burglary), and one of them was stayed per PC 654.
Per Pearson, PC 654 precludes use of such priors to support
multiple enhancements, unless the Legislature explicitly so
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declares. The Three Strikes law says, “Notwithstanding any
other law...” and also expressly states that a stay of execution of
sentence does not preclude use of a conviction as a prior strike.
[Query - wasn’t that just to make clear that a prior grant of
probation did not preclude use of a felony as a strike?] Strong 3
Justice Dissent.
In re Jose H. (2000) 77 Cal.App.4th 1090. Minor threw one
punch at a fellow student, causing serious injury. Petition was
sustained for ADW with a GBI enhancement, and battery with
serious bodily injury, with a GBI enhancement. Minor argues
the latter is necessarily included in the former, as pled. CA
notes the rule that enhancements are not considered in
determining lesser included offenses. CA concedes policy
reasons are absent in the present context, since there is no
issue of notice or sua sponte instructions. CA also notes the
effect of leaving both counts intact is that minor will have 2
prior strikes from one punch, if he reoffends. Nonetheless, CA
sees no authority to expand the definition of lesser included
offenses in this context. CA also concedes it would violate PC
654 to punish the minor for both battery with serious bodily
injury and GBI, but here the minor is not being punished for
the GBI (apparently since he got probation). Again, the impact is
that he will have 2 strikes in the future, but CA does not see
that as a reason to strike the GBI enhancement. (Use of GBI
where it does not apply, simply to have another impact, is
rejected in People v. Hawkins (2003) 108 Cal.App.4th 527.)
People v. Ortega (2000) 84 Cal.App.4th 659. Defendant was
convicted of attempted voluntary manslaughter and assault
with a firearm, under circumstances which the trial court
agreed constituted a single act. The trial court stayed one count
per PC 654, but denied defendant’s request to dismiss the
lesser per PC 1385 in order to prevent the 2 counts from being
used as 2 strikes in a future case. The trial court was
sympathetic, but raised the concern that if one count was
dismissed, the other might be reversed on appeal, leaving no
stayed count to be unstayed. CA concedes that Benson
indicated it might be an abuse of discretion for a court to refuse
to exercise Romero discretion to dismiss 1 of 2 strike allegations
when both were based on a single act, but CA sees no abuse
here in refusing to dismiss 1 conviction in advance of any strike
allegations. CA sees it as better to leave it to a later court to
exercise Romero discretion, and if that is denied, there can be a
later review of whether discretion was abused under all the
circumstances at that point.
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People v. Sanchez (2001) 24 Cal.4th 983. Defendant was
convicted of both murder and gross vehicular manslaughter
while intoxicated (PC 191.5), based on the same homicide. SC
finds no problem with the dual convictions, as long as one
count is stayed. SC concludes the 191.5 is not an LIO, since it
has elements (use of vehicle, intoxication) that 187 does not
have. Defendant also argues per Benson that this could come
back in the future as 2 strikes out of 1 crime. SC responds with
strong suggestion that if that occurred it would probably be an
abuse of discretion to refuse to strike one of such strikes.
9)

Use of Priors that Occurred While a Juvenile

*People v. Peterson (1995) 40 Cal.App.4th 1479. CA holds
that it is permissible to use juvenile adjudications as prior
convictions for purposes of the Three Strikes law. Since it is
permissible to deprive a juvenile of liberty based on an
adjudication that does not include such rights as the right to
a jury trial, CA sees no reason why it should not be equally
permissible to enhance a later deprivation of liberty due to
the prior juvenile adjudication. CA also finds no cruel or
unusual punishment in utilizing defendant’s juvenile
adjudication to increase punishment here.

REVIEW
GRANTED

*People v. Callahan (1996) 50 Cal.App.4th 1723. Defendant’s
terms was doubled pursuant to the second strike provisions
of the Three Strikes Law based on a prior Texas burglary
conviction for a crime committed when defendant was 17.
Under Texas law, adult courts have original jurisdiction over
such crimes by a 17 year-old, while in California the case
would stay in juvenile court (and therefore be unusable as a
prior under the strikes law) unless an express finding was
made that the seriousness of the crime and the offender
merited treatment in adult court. CA sees nothing in the
statute that precludes the use of the Texas prior. CA goes on
to analyze the equal protection implications, choosing the
rational basis standard, and finding a rational basis since
there is no guaranty of similar procedures in different states.
CA also stresses the fact that any reliance on the probability
of suffering a certain type of conviction opens up
complications that would consume too much judicial time to
resolve.

REVIEW
GRANTED

*People v. Graham (1997) 53 Cal.App.4th 1288. CA upholds
use of juvenile priors to bring defendant within the third
strike provisions of the Three Strikes Law. CA finds no

REVIEW
GRANTED
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problem with the lack of any express finding in the prior case
that the minor was a fit subject for juvenile court, concluding
such a finding is made by operation of law in any case in
which the District Attorney does not seek a finding of
unfitness. CA states this does not make PC 667 (d)(3)(C)
surplusage, but CA never explains what purpose it serves. CA
also finds no problem with the lack of any right to a jury trial
in the prior juvenile proceeding. CA also finds the law was
clear enough to put defendant on notice that he would be
subject to the Three Strikes Law, since CA has held that he
is! [Seems like a bit of bootstrapping here.] CA also concludes
that even though the juvenile prior here is not a W&I 707(b)
crimes, that makes no difference since it is a PC 667.5 (c)
violent felony. CA admits this conflicts with the literal
language of PC 667 (d)(3)(D), but CA concludes that was a
drafting oversight that cannot mean what it says.
People v. Davis (1997) 15 Cal.4th 1096. Construing the
provision of the Three Strikes law that sets forth qualifications
for using juvenile adjudications as prior strikes, the Supreme
Court concludes that the requirement of a finding of fitness to
be tried as a juvenile does not require an express finding after a
fitness hearing. Rather, it may be implied from the fact that the
case was adjudicated in juvenile court. The Court admits this
renders the provision superfluous (except for a purpose that is
really quite unnecessary), but any other construction would
also render some part of the statute superfluous. Two excellent
DISSENTS are far more persuasive and expose many flaws in
the majority opinion.
People v. Griggs (1997) 59 Cal.App.4th 557. Addressing a
problem noted but left open in Davis, CA concludes that a
residential burglary adjudication as a juvenile constitutes a
prior strike for the purpose of the Three Strikes Law. PC
667(d)(3)(B) refers to priors listed in W&I 707(b), or priors
described in paragraph (1) or (2), That latter phrase
encompasses priors listed in PC 667.5(c) and PC 1192.7(c).
While residential burglary is not listed in W&I 707(b), it is listed
in PC 1192.7(c). CA acknowledges that PC 667(d)(3)(D) requires
a prior adjudication under W&I 707(b), but CA concludes it
would make no sense to have included other priors under PC
667(d)(3)(B) if they are precluded by (d)(3)(D). Thus, the failure
of (d)(3)(D) to include reference to offenses described in
paragraphs (1) and (2) must be viewed as a drafting oversight
which CA overlooks in order to avoid frustrating the intent of
the Three Strikes Law. (But see People v. Fountain (2000) 82
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Cal.App.4th 61, 66-67, concluding that Garcia
disapproved Griggs’ construction of PC 667(d)(3)(D).)

expressly

In re Myresheia W. (1998) 61 Cal.App.4th 734. A minor sought a
jury trial for her juvenile court hearing, arguing that the
potential future consequences under the Three Strikes Law are
so serious that Due Process requires a jury trial right. CA
disagrees, concluding that despite the Three Strikes Law, the
California juvenile justice system remains unique and different
from the adult court system. CA also notes that only a small
minority of juvenile offenders would be potentially subject to
future Three Strikes consequences. (CA does not explain why
that should matter to someone in that small minority.) CA also
notes that adult courts have long been free to consider juvenile
adjudications in determining the length of an adult term.
People v. Leng (1999) 71 Cal.App.4th 1. Defendant was given a
2nd strike sentence based on a prior juvenile PC 245 that was
not shown to be a serious or violent felony, since there was no
showing defendant personally used a deadly weapon or means
likely to result in GBI. Trial court upheld the strike under PC
667(d)(3), which also includes juvenile adjudications that come
within W&I 707(b), and that includes all PC 245 offenses. CA
first rejects the AG claim that documents prove this did qualify
as a violent or serious felony, since the trial court expressly
refused to admit document other than those which merely
established the conviction. CA finds an equal protection
violation in treating adults more harshly for a juvenile prior
conviction that would not result in the same harshness if
suffered by an adult. That is not consistent with the purpose of
the Three Strikes law and CA sees no compelling state interest
or even legitimate basis for such treatment. CA interprets that
PC 667(d)(3) provision as requiring that any W&I 707 (B) prior
ALSO be a serious or violent felony.
People v. Fowler (1999) 72 Cal.App.4th 581. CA finds no problem
with using a juvenile prior as a strike in a Three Strikes case.
Though no right to a jury was available when the juvenile prior
occurred, CA concludes that the prior is only being used to
lengthen the sentence of an adult, so nothing has changed in
regard to the principles of juvenile court. Defendant was guilty
of the prior beyond a reasonable doubt and has re-offended,
demonstrating he did not learn the appropriate lesson and that
harsher punishment is justified on this subsequent adult
conviction.
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*People v. Lewis (1999) 72 Cal.App.4th 945. Defendant was
sentenced pursuant to the Three Strikes Law based on a
juvenile adjudication for 2nd degree robbery. CA finds that
satisfies the provision that a prior adjudication be for an
offense listed in PC 667 or 1192.7, but it does not satisfy the
requirement that the defendant must have been adjudged
unfit because he was charged with an offense listed in W&I
707 (b). Rather, defendant was judged unfit because he was
charged with an offense listed in PC 1192.7. While the trial
court concluded that this requirement should encompass all
felonies listed in PC 667 or PC 1192.7, CA disagrees and
rejects Griggs, which reached that same conclusion. Instead,
CA concludes that the provisions referring to PC 667 and PC
1192.7 merely describe the types of offenses that can qualify
as strikes, while the offenses listed in W&I 707 (b) describe
the type of offender who may be subjected to the Three
Strikes Law based on juvenile adjudications. That section
targets a special class of persons who offenses justify an
inquiry whether they should be tried as an adult, and it was
reasonable for the Legislature and voters to determine that
only that group should have their juvenile adjudications
counted as strikes. CA stresses that if a person is in that
group and is tried for an adult for that reason, then other
adjudications which do not meet that requirement but do
come within the PC 667 or PC 1192 lists, may be used.

ORDERED
UNPUBLISHED

*People v. Diller (1999) 72 Cal.App.4th 1165. CA concludes
that a prior suffered as a juvenile which is listed in either PC
667 or PC 1192.7, but is not listed in W&I 707, subd. (b)
cannot be used as a strike. Analysis is much less impressive
than in Lewis. This CA sees anomalies either way, but
refuses to rewrite the statute as much as was done in Griggs.
Instead, CA interprets the statute to replace an “or” with an
“and,” so that a qualifying prior must be listed in W&I 707,
subd. (b) as well as being in one or both of PC 667 or PC
1192.7.

ORDERED
UNPUBLISHED

People v. Garcia (1999) 21 Cal.4th 1. Defendant was convicted
of residential burglary and his sentence was doubled under the
Three Strikes Law due to a prior residential burglary that
occurred when he was a juvenile. Noting that residential
burglary is not listed in W&I 707 (B), defendant argues it cannot
be used as a strike, even though it is listed as a serious and as
a violent felony. SC declines to discard part of the Three Strikes
juvenile provisions or rewrite them. Instead, SC construes the
reference to W&I 707 (b) to be a requirement that when the
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prior strike occurred, the minor was adjudicated for a W&I 707
(b) offense, regardless of whether that is one of the offenses
being used as a strike. SC acknowledges there is still a possible
problem in that this means some offenses listed in W&I 707 (b)
but not listed as serious or violent felonies could become strikes
if committed by a juvenile, but not if committed by an adult. SC
declines to address that problems as it does not exist in the
present case. Rather, since the defendant’s prior adjudication
did not involve any W&I 707 (b) offense, he gets no enhanced
sentence simply because his prior residential burglary occurred
while he was a juvenile. Separate opinions by BAXTER and
BROWN would find gross abuse of rules of statutory
construction, preferring to rewrite the statute.
*People v. Cervantes (1999) 75 Cal.App.4th 28. CA upholds
use of a juvenile prior as a strike in a Three Strikes case,
even though when defendant admitted the prior petition he
was told that by waiving any opportunity to be tried as an
adult and have a jury trial, the resulting “conviction” could
not be used to increase punishment for future offenses. CA
concludes this was not part of a plea bargain, but was just an
expectation based on the state of law at the time. The fact
that the Three Strikes Law changed the rules is no basis for
relief for defendant.

REVIEW
GRANTED

People v. Fountain (2000) 82 Cal.App.4th 61. Defendant was
subjected to the Three Strikes Law based in part on a prior
juvenile adjudication for PC 243(d), battery with serious bodily
injury. While that offense is not listed in W&I 707(b), AG argues
it falls within the catchall provision of W&I 707(b)(14), which
includes assault by any means likely to produce great bodily
injury. CA agrees that great bodily injury and serious bodily
injury are equivalent, but CA nonetheless finds the prior does
not qualify as a strike. Just because great or serious bodily
injury did occur does not mean the assault was such that it was
likely to occur, as required by the catchall provision.
In re Jensen (2001) 92 Cal.App.4th 262. CA agrees with
petitioner that the trial court erred in using as a strike a prior
juvenile adjudication for voluntary manslaughter. While this is
a serious felony in PC 1192.7, it still does not qualify as a
strike, per Garcia, because it is not listed in W&I 707 (b). CA
rejects any analogy to Guerrero and refuses to go behind the
conviction and look at the facts, which DA contends would
show that the offense satisfied all elements of assault by means
likely to produce GBI, which is listed in W&I 707 (b). The fact
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remains petitioner was never adjudged a ward for that crime.
The adjudication of wardship must be based on a W&I 707 (b)
crime before the adjudication can be a strike. Fountain is also
distinguished as involving a different context.
People v. Level (2002) 97 Cal.App.4th 1208. Defendant pled
guilty to grand theft. She moved to strike the allegation of a
prior strike, based on a 1987 robbery conviction. She
contended, apparently without dispute, that she was only 17 at
the time of the prior robbery, but never disclosed that at the
time of the adult proceedings. She contends she never waived
her right to juvenile court disposition, and that if there had
been a juvenile court disposition, the robbery would not qualify
as a prior strike because there was no arming with a deadly or
dangerous weapon. CA distinguishes Jose D. and Jermaine B.
as containing dicta in the context of proceedings that were still
in progress. CA concludes that the right to a juvenile court
disposition can be waived, and the failure to call minority to the
court’s attention while the court still has jurisdiction to transfer
her to juvenile court, constitutes a waiver. Had that occurred,
she might have been found unfit and tried as an adult. By her
silence, she deprived the prosecution of such an opportunity
and is now estopped from asserting any rights she may have
had as a juvenile. CA also notes the motion to strike the prior
can only challenge its constitutionality, and here there is no
allegation of invalidity. Nor was there any “excess of
jurisdiction,” as the trial court in the prior matter did have
jurisdiction over 16 and 17 year old offenders.
People v. Bowden (2002) 102 Cal.App.4th 387. Defendant was
sentenced as a second strike offender based on a prior robbery
adjudication he suffered while a juvenile. While former W&I 707
(b) required that such a robbery prior be accompanied by being
armed with a weapon, and no such proof was offered here, that
was amended by Prop 21 to allow use of simple robbery priors.
That amendment occurred before the present offense. While the
Three Strikes Law originally said that references to other
sections referred to statutes as they existed on 6/30/93, that
was also amended in Prop 21 to refer to statutes as they existed
on the effective date of Prop 21, including amendments made by
Prop 21. Since the present offense occurred after Prop 21
became effective, those amendments both apply with no
violation of the ex post facto clause. CA also finds that even
though there was not right to a jury trial when the prior robbery
adjudication occurred, that does not violate Apprendi or Tighe.
Apprendi specifically exempts priors. Tighe purports to extend
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Apprendi to priors if there was no right to a jury trial when the
prior occurred, or in regard to the prior in the present case.
That does not apply here because defendant did have a right to
a jury trial on the issue of whether he suffered the prior
adjudication. In any event, CA sees Tighe as an unwarranted
extension of Apprendi and would not follow it even if it did apply
here.
People v. Smith (2003) 110 Cal.App.4th 1072. Defendant was
convicted of PC 459 and sentenced to 25 years-to-life per the
Three Strikes law, based on 2 priors from 1 juvenile
adjudication. CA upholds use of the juvenile priors despite lack
of any right to a jury trial when they were adjudicated, finding
nothing in Apprendi/Tighe to change prior rulings on this issue.
CA quotes from Tighe, quoting from Jones, re: priors being
exempt from Apprendi because of the jury trial guaranty when
they occurred, but CA points to the actual Tighe holding, which
was simply that defendant has right to have the jury determine
whether he suffered the juvenile priors, which the jury
determined here. Any unfairness must be addressed to the
Legislature. Extremely detailed dissent argues for the right to a
jury trial in juvenile cases in general, acknowledges that
confusing language in Tighe, and concludes Tighe really meant
defendant has the right to have his jury determine the facts
underlying the juvenile adjudication; otherwise Tighe is
inconsistent with its own rationale.
People v. Lee (2003) 111 Cal.App.4th 1310. CA upholds the use
of priors suffered while a juvenile to bring as case within the
Three Strikes Law, despite the fact that no right to a jury trial
existed when the juvenile petition was sustained. CA relies on
Fowler and sees nothing in Apprendi to change the analysis. CA
rejects the 9th Circuit opinion in Tighe, relying instead on
Smalley, Jones, and Bowden. CA’s basic theme is that all the
Apprendi really requires is that the prior conviction occurred in
a manner that satisfies Due Process, and non-jury proceedings
for juveniles do that. GOOD DISSENT defends Tighe nicely.
People v. Superior Court (2003) 113 Cal.App.4th 817.
Defendants were subjected to strike findings based on prior
robbery adjudications that occurred while they were juveniles,
These adjudications occurred before simple robbery was added
to the W&I 707 (b) list of strike offenses, but the present crimes
occurred after that change in W&I 707 (b). Defendants argue
that at the time of the juvenile adjudications, they were not
adjudicated for crimes listed in W&I 707 (b). CA agrees with the
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People that the reference to W&I 707 (b) means the postProposition 21 version, for cases where the present offense
occurred after Proposition 21 was adopted. CA follows Bowden
and James and rejects Garcia and Jensen. CA also follows cases
that reject the argument that the lack of the availability of a
jury trial in juvenile court does not preclude the use of juvenile
priors as strikes.
10)

Use of Priors that Occurred Prior to the Adoption
of the Three Strikes Law and Similar Issues
Regarding Amended Definitions

People v. Hatcher(1995) 33 Cal.App.4th 1526. CA summarily
holds that there is no ex post facto violation is using a prior that
occurred prior to 3/7/94 (the effective date of the 3 Strikes law)
to enhance a sentence under the 3 strikes provision.( CA does
not address any argument regarding the specific language of the
3 strikes law that might preclude retroactive use of older priors
even if such use is not barred by ex post facto provisions.)
People v. Reed (1995) 33 Cal.App.4th 1608. CA holds that
provisions of the 3 Strikes statute apply to priors that occurred
before its effective date. The requirement that the determination
whether the prior is one to which the law applies must be made
upon the date of the prior does not mean made on the date; it
just means the determination must be made with reference to
that date. Otherwise, provisions which include felonies that
were repealed before the 3 Strikes law became effective would
be meaningless. Also, a contrary interpretation would be
inconsistent with the purpose of the statute. Also, the ballot
argument in favor of the initiative, worded identically in this
regard, stated it would apply to older felonies, so the statute
should be interpreted the same way to avoid anomalous results.
People v. Anderson (1995) 35 Cal.App.4th 587. CA holds that
the language re: determination on the date of conviction does
not bar use of priors that occurred before the Three Strikes law
was passed; qualifying status need not be declared when the
prior conviction is suffered, it merely must be determined with
reference to that date.
People v. Green (1995) 36 Cal.App.4th 280. CA holds that the
PC 667 (d)(1) language re: determination on the date of
conviction does not bar the use of priors that occurred before
the Three Strikes law was passed. The language means only
that the present court is required to look backward and
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determine whether, at the time an alleged prior conviction was
originally suffered, did the conviction at that time qualify as a
serious felony per PC 1192.7, subd. (c) or PC 667.5, subd. (c).
People v. Sipe (1995) 36 Cal.App.4th 468. CA holds that the
language in the Three Strikes law re: determination on the date
of conviction does not preclude the use of priors that were
suffered before the Three Strikes law took effect.
Gonzalez v. Superior Court (1995) 37 Cal.App.4th 1302. Another
CA holds that the language in the Three Strikes law re:
determining whether a prior conviction is a strike at the time
the conviction occurs does not preclude use of convictions that
occurred before the Three Strikes law was adopted. The
statutory language, while awkward, does not require a
contemporaneous characterization of the conviction, but simply
insures that post-conviction events will not transform a
qualifying felony into something that does not qualify. Also, CA
rejects dicta in Green and concludes that the Three Strikes law
applies to convictions that constitute qualifying serious or
violent felonies as the list was frozen on June 30, 1993 (see
Penal Code §667, subd. (h)), regardless of whether the
conviction, when suffered, predated the “serious felony” and
“violent felony” enhancement laws.
People v. Turner (1995) 40 Cal.App.4th 733. Per Gonzales, CA
holds that the language in the Three Strikes law requiring the
nature of the prior to be determined as of the date the prior
conviction occurred does not mean that a prior is a serious
felony only if it was so declared at the time it occurred. For
similar reasons, CA also finds no problem with the fact that the
priors used in this case occurred before PC 667.5 or 1192.7 had
been amended to define any serious felonies. Thus, a 1979 prior
robbery constitutes a prior serious felony even though there
was no such concept in 1979; what matters is that the robbery
constituted a serious felony at the time the present crime
occurred. Dictum in Green is rejected.
People v. Jones (1995) 40 Cal.App.4th 630. CA summarily
rejects arguments that the Three Strikes law does not apply to
priors that occurred before the Three Strikes law was adopted,
or before the adoption of legislation defining serious felonies.
People v. Nelson (1996) 42 Cal.App.4th 131. CA finds nothing to
preclude the use of the prior strike here even though the prior
conviction occurred before the Three Strikes law was passed.
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People v. Moenius (1996) 41 Cal.App.4th 1524. CA holds per
Gonzales that a prior that occurred before PC 1192.7 set forth
the definition of a serious felony can nonetheless constitute a
prior strike.
People v. Helms (1997) 15 Cal. 4th 608. Defendant was on
probation when the Three Strikes Law took effect. He then
committed a new crime. He was convicted and sentenced
pursuant to the Three Strikes Law after pobation was violated
in the earlier case. SC concludes the mandatory consecutive
term provisions of the Three Strikes Law do not violate the
prohibition against ex post facto laws. Here, the sentence for the
pre-Three Strikes Law offense remains unchanged; all that has
happened is that the new law requires the sentence for the new
offense to be consecutive to the unchanged sentence for the
prior offense.
People v. O’Roark (1998) 63 Cal.App.4th 872. CA holds that
when it said in Green that the determination whether a prior
offense qualifies as a strike shall be made by looking back to
the date it was suffered and seeing if it qualified then, it did not
mean that priors suffered before they were listed as serious
felonies did not qualify. Rather, as long as the priors qualified
as serious felonies according to the crimes listed as serious
felonies on June 30, 1993, they can be use for the purpose of
the Three Strikes Law. PC 1192.7 was in effect when
defendant’s bank robbery prior occurred, but that bank robbery
was not included in PC 1192.7 until that statute was amended
after defendant’s bank robbery, but before June 30, 1993 and
before the present crime, so that prior qualifies as a strike.
People v. James (2001) 91 Cal.App.4th 1147. Defendant’s
current offense was committed 10 days after Proposition 21 was
approved. Two prior strikes alleged against def would not have
qualified as serious felonies prior to Proposition 21, which
added PC 245 assault with a firearm and PC 246 to the list of
serious felonies. CA finds no ex post facto problem with such
strike allegations, even though the priors did not constitute
serious felonies at the time they were committed. In light of the
purpose of Proposition 21, as long as the new offense was
committed after Proposition 21,the determination whether prior
offenses are serious felonies is to be determined based on the
definitions of serious felonies when the present crime was
committed.
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People v. Bowden (2002) 102 Cal.App.4th 387. Defendant was
sentenced as a second strike offender based on a prior robbery
adjudication he suffered while a juvenile. While former W&I 707
(b) required that such a robbery prior be accompanied by being
armed with a weapon, and no such proof was offered here, that
was amended by Prop 21 to allow use of simple robbery priors.
That amendment occurred before the present offense. While the
Three Strikes Law originally said that references to other
sections referred to statutes as they existed on 6/30/93, that
was also amended in Prop 21 to refer to statutes as they existed
on the effective date of Prop 21, including amendments made by
Prop 21. Since the present offense occurred after Prop 21
became effective, those amendments both apply with no
violation of the ex post facto clause. CA also finds that even
though there was not right to a jury trial when the prior robbery
adjudication occurred, that does not violate Apprendi or Tighe.
Apprendi specifically exempts priors. Tighe purports to extend
Apprendi to priors if there was no right to a jury trial when the
prior occurred, or in regard to the prior in the present case.
That does not apply here because defendant did have a right to
a jury trial on the issue of whether he suffered the prior
adjudication. In any event, CA sees Tighe as an unwarranted
extension of Apprendi and would not follow it even if it did apply
here.
People v. Superior Court (2003) 113 Cal.App.4th 817.
Defendants were subjected to strike findings based on prior
robbery adjudications that occurred while they were juveniles,
These adjudications occurred before simple robbery was added
to the W&I 707 (b) list of strike offenses, but the present crimes
occurred after that change in W&I 707 (b). Defendants argue
that at the time of the juvenile adjudications, they were not
adjudicated for crimes listed in W&I 707 (b). CA agrees with the
People that the reference to W&I 707 (b) means the postProposition 21 version, for cases where the present offense
occurred after Proposition 21 was adopted. CA follows Bowden
and James and rejects Garcia and Jensen. CA also follows cases
that reject the argument that the lack of the availability of a
jury trial in juvenile court does not preclude the use of juvenile
priors as strikes.
People v. Gipson (2004) 117 Cal.App.4th 1065. Defendant pled
per plea bargain in 1992 and the convictions were used as
strikes in current case. He argues the 1992 plea bargain gave
him contract rights based on the law as it then stood, which
cannot be impaired by unforeseen laws that make the
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subsequent consequences of the 1992 convictions more
onerous than he believed when he entered into his contract
with the state. CA appears to take the US Constitutional
contract clause claim seriously, but finds no violation. CA
concludes all plea bargains (and any other contracts)
contemplate not only the existing law, but also the reserve
power of the state to amend the law or enact additional laws in
the future. CA also notes that the 1994 amendment to the
Three Strikes Law did not affect the 1992 plea bargain. Instead,
it only altered the penalty for the subsequent crime.
People v. Moore (2004) 118 Cal.App.4th 74. Defendant pled
guilty to PC 422 at a time when that offense was not listed as a
serious felony under the Three Strikes Law. In 2000,
Proposition 21 added “terrorist threats, in violation of section
422.” In 2002, defendant was convicted of a new crime and the
prior PC 422 was used as a prior strike. Defendant argues that
PC 422 says nothing about “terrorist” threats, and his
conviction involved threatening his ex-girlfriend and her new
boyfriend. By using the word “terrorist” in combination with PC
422, the voters must have meant something more than simple
threats. Defendant argues “terrorist” threats should be
restricted to threats or violence to intimidate or coerce a
government or community. CA agrees the word “terrorist” adds
an ambiguity, but the history and text of PC 422 and
Proposition 21 convince the CA that no such limitation was
intended. CA sees clear reasons why violations of PC 422 have
been referred to as “terrorist” threats, even though that
language is not in the statute. CA reasons that defendant’s
construction would limit the section to the very threats ruled
unconstitutional in Mirmirani. Proposition 21 was intended to
expand the Three Strikes Law, not to add artificial restrictions.
11)

Out-of-State Priors

People v. Hazelton (1996) 14 Cal.4th 101. Defendant was
sentenced pursuant to the Three Strikes law for a crime that
occurred before the legislative version was replaced by the
initiative version. He claims that under the initiative version,
out-of-state priors cannot be used as strikes, and that he
should get the advantage of that change per Estrada. The
Supreme Court agrees that the initiative version is ambiguous,
although the legislative version clearly included out-of-state
priors. However, in light of overwhelming evidence that the
initiative was intended to be the same as the legislative version,
and certainly no more lenient, the court concludes the intent of
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the voters should prevail and out-of-state priors still qualify as
strikes in third strike cases. Two Justices argue the Initiative
does not include out-of-state priors and another Justice sees no
need to reach that question; these three Justices all conclude
the in the peculiar context of this issue, Estrada does not apply
(since the Initiative version did not repeal the legislative
version), so the sentence should be affirmed since the legislative
version controls here and clearly does include out-of-state
priors.
*People v. Callahan (1996) 50 Cal.App.4th 1723. Defendant’s
terms was doubled pursuant to the second strike provisions
of the Three Strikes Law based on a prior Texas burglary
conviction for a crime committed when defendant was 17.
Under Texas law, adult courts have original jurisdiction over
such crimes by a 17 year-old, while in California the case
would stay in juvenile court (and therefore be unusable as a
prior under the strikes law) unless an express finding was
made that the seriousness of the crime and the offender
merited treatment in adult court. CA sees nothing in the
statute that precludes the use of the Texas prior. CA goes on
to analyze the equal protection implications, choosing the
rational basis standard, and finding a rational basis since
there is no guaranty of similar procedures in different states.
CA also stresses the fact that any reliance on the probability
of suffering a certain type of conviction opens up
complications that would consume too much judicial time to
resolve.

REVIEW
GRANTED

People v. Castello (1998) 65 Cal.App.4th 1242. Defendant in a
Three Strikes challenged the validity of a Florida prior because,
under Florida law, adjudication had been withheld after
probation was completed. Defendant argues the lack of
adjudication means there is no conviction. CA acknowledges a
dispute in Florida law as to the impact of withholding
adjudication, but since the Three Strikes law defines
“conviction” to include foreign convictions equivalent to
California serious and violent felonies, CA summarily leaps to
the conclusion that California law must control on defining
“conviction.” [No reference to full faith and credit provisions of
the US Constitution.] Under California law, a conviction occurs
when there is a jury verdict or a plea, and that is not changed
by the subsequent sentence or judgment. [Very superficial
discussion.]
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People v. Laino (2004) 32 Cal.4th 878. Defendant was charged
under the Three Strikes Law based, in part, on a 1992 Arizona
conviction, wherein he pled guilty to aggravated assault with a
handgun against his wife, had entry of judgment deferred while
he completed a domestic violence diversion program, and then
had the charge dismissed. The present trial court ruled that
precluded use of the Arizona prior as a strike. SC reverses. SC
first concludes the Full Faith and Credit Clause does not
require California to enforce a foreign penal judgment. Therefore
California is free to determine under its own laws whether an
out-of-state prior is a strike. Discussing expungement cases, SC
overrules Terry and follows Dutton instead, which allows
California to ignore an out-of-state pardon. Under California
law, a conviction becomes a strike on the date of conviction and
is not altered by subsequent developments unless a felony
sentence is automatically converted to a misdemeanor. SC
acknowledges no conviction occurs under California drug
diversion, and the Arizona system is analogous, but California
drug diversion applies only to drug offenses. When California
did have a misdemeanor domestic violence diversion program, it
repealed it. [No comment on the fact that was repealed after
defendant’s Arizona deferral.] Thus, under California law, the
diversion of a non-drug offense does not alter the fact of
conviction. [Entire analysis seems highly contrived.]
12)

Use of Expunged Priors

People v. Diaz (1996) 41 Cal.App.4th 1424. CA finds no problem
in basing a Three Strikes sentence on a prior that was
dismissed after successful probation per PC 1203.4. That
section expressly states that such priors may be pleaded and
proved and have the same effect as if they had not been
dismissed.
People v. Daniels (1996) 51 Cal.App.4th 520. Defendant received
a third strike 25 years-life sentence based in part on a prior
that was expunged per W&I 1772 in 1981. CA holds per Pride,
Jacob, Shields, and Diaz that a W&I 1772 expungement does
not preclude use of a prior to enhance. Defendant argues all
those cases were decided after his expungement occurred, and
they were an unforeseeable departure from Navarro, which
should control under ex post facto principles. CA first concludes
that Navarro stated no broad rule, but dealt only with the
narrow issue of CRC exclusion, so the later cases cannot be
seen as unforeseen departure. In any event, even if ex post facto
principles did apply here, defendant had notice before he
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committed the present crime that his expunged prior could be
used as a strike.
People v. Castello (1998) 65 Cal.App.4th 1242. Defendant in a
Three Strikes challenged the validity of a Florida prior because,
under Florida law, adjudication had been withheld after
probation was completed. Defendant argues the lack of
adjudication means there is no conviction. CA acknowledges a
dispute in Florida law as to the impact of withholding
adjudication, but since the Three Strikes law defines
“conviction” to include foreign convictions equivalent to
California serious and violent felonies, CA summarily leaps to
the conclusion that California law must control on defining
“conviction.” [No reference to full faith and credit provisions of
the US Constitution.] Under California law, a conviction occurs
when there is a jury verdict or a plea, and that is not changed
by the subsequent sentence or judgment. [Very superficial
discussion.]
People v. Barro (2001) 93 Cal.App.4th 62. In Three Strikes case,
2 prior strikes were pled, based on prior PC 245 and mayhem
convictions that occurred in 1 case. At the time defendant had
pled guilty to those 2 offenses, he was promised that if he
successfully completed probation, the DA would move to
dismiss the mayhem count per 1385 and would agree to a PC
1203.4 dismissal of the PC 245 count. (Apparently all believed
PC 1203.4 was inapplicable to mayhem, a straight felony.)
Defendant successfully completed that probation, and the
promised dismissals occurred. In the present case, the court
granted a motion to strike the prior PC 245, but not the prior
mayhem. CA holds that a PC 1385 dismissal operates to wipe
the slate clean, as if the conviction had never been suffered. (CA
contrasts PC 1385 with PC 1203.4, which contains express
language that a dismissed prior can be used to enhance in the
future.) Even if all were mistaken in the belief PC 1203.4 did not
apply to mayhem, that still would not resurrect the dismissed
prior. While defendant was advised at the time of the plea to
mayhem that it could be used against him as a prior, that only
meant it could be used as a prior as long as it remained extant.
People v. Laino (2004) 32 Cal.4th 878. Defendant was charged
under the Three Strikes Law based, in part, on a 1992 Arizona
conviction, wherein he pled guilty to aggravated assault with a
handgun against his wife, had entry of judgment deferred while
he completed a domestic violence diversion program, and then
had the charge dismissed. The present trial court ruled that
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precluded use of the Arizona prior as a strike. SC reverses. SC
first concludes the Full Faith and Credit Clause does not
require California to enforce a foreign penal judgment. Therefore
California is free to determine under its own laws whether an
out-of-state prior is a strike. Discussing expungement cases, SC
overrules Terry and follows Dutton instead, which allows
California to ignore an out-of-state pardon. Under California
law, a conviction becomes a strike on the date of conviction and
is not altered by subsequent developments unless a felony
sentence is automatically converted to a misdemeanor. SC
acknowledges no conviction occurs under California drug
diversion, and the Arizona system is analogous, but California
drug diversion applies only to drug offenses. When California
did have a misdemeanor domestic violence diversion program, it
repealed it. [No comment on the fact that was repealed after
defendant’s Arizona deferral.] Thus, under California law, the
diversion of a non-drug offense does not alter the fact of
conviction. [Entire analysis seems highly contrived.]
13)

Issues Regarding Pleading and Proving Priors

Miranda v. Superior Court (1995) 38 Cal.App.4th 902. Complaint
alleged substantive crimes plus two priors that would bring
defendant within the Three Strikes law. Defendant was held to
answer, and the same allegations were contained in the
Information. Defendant moved per PC 995 to dismiss the prior
conviction allegations because no evidence regarding them had
been presented at the preliminary exam. CA upholds denial of
that motion, distinguishing special circumstance cases and
some other enhancements that do have to be shown at a
preliminary examination. CA concludes priors alleged for this
purpose do not have to be shown at the preliminary exam.
People v. Jackson (1996) 41 Cal.App.4th 894. Defendant was
arraigned and pled not guilty to charges and denied 1 prior.
Before the preliminary examination, the DA sought to amend to
add 10 more priors. The court told the DA to file his motion in
the department where the preliminary exam was set, and then
went on to allow defendant to plead as charged and accept the
maximum 7 year term, avoiding the 25-life sentence that would
be required if the DA had been able to amend to add priors. CA
upholds the People’s right to appeal, concluding the denial of
the DA’s request to amend was tantamount to striking priors.
On the merits, CA finds an abuse of discretion in disallowing
the DA amendment of the information, since the record clearly
shows the court acted only out of punishment concerns
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(believing 7 years was the appropriate sentence here) and
ignored the strong policies inherent in the adoption of the Three
Strikes law.
People v. Diaz (1996) 41 Cal.App.4th 1424. CA finds no problem
in basing a Three Strikes sentence on a prior that was
dismissed after successful probation per PC 1203.4. That
section expressly states that such priors may be pleaded and
proved and have the same effect as if they had not been
dismissed.
People v. Williams (1996) 49 Cal.App.4th 1632. Defendant pled
to a felony, then committed another felony, and later was
sentenced on the first felony. CA upholds use of the first felony
as a prior strike in the subsequent case, even though defendant
had not yet been sentenced on the first case when the present
crime was committed. While there are contexts in which a prior
does not constitute a conviction until there has been a
judgment, CA follows the Rhoads rationale and finds clear
legislative intent in this context to consider this a prior as soon
as the matter is adjudicated by plea or verdict, since the focus
of the strikes law is on conduct and on punishing recidivism.
CA concedes that when a crime is a wobbler, it cannot be
considered a felony conviction until sentencing, since that is
when it can first be determined whether it is a felony or a
misdemeanor. But CA has no trouble with a different rule when
the prior is a serious felony that can only be a felony.
People v. Fuhrman (1997) 16 Cal.4th 930. SC finds no
requirement that prior strikes must result from charges that
were brought and tried separately.
People v. Cline (1998) 60 Cal.App.4th 1327. Defendant in a
Three Strikes case opposed a bifurcated trial on the priors, but
the DA sought one, claiming defendant was just trying to
encourage jury nullification. CA notes Calderon found the power
to bifurcate was based in PC 1044, which vests the trial court
with discretion to control the conduct of a criminal trial. CA
sees no reason why the discretion should not include
bifurcation on a DA’s motion. CA sees no constitutional right to
a unitary trial, since the USSC has recognized that a bifurcated
trial is usually more fair. CA sees no abuse of discretion here.
Even if there was any error, defendant cannot establish
prejudice, especially since a jury question demonstrated it was
aware during the trial on the priors that this was a Three
Strikes case, yet it did not exercise its nullification power at
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that point, so there is no basis to conclude it would have done
so in a unitary trial.
People v. Henley (1999) 72 Cal.App.4th 555. Defendant was
charged with a prior serious felony for purposes of the Three
Strikes Law. The prior was VC 2800.3, evading an officer, which
would be a serious felony only if the defendant personally
inflicted great bodily injury on a person not an accomplice. The
DA’s proof consisted of a transcript of the plea to the prior, the
complaint, and the docket. That established defendant fled from
police on a motorcycle, resulting in an accident in which the
passenger on the motorcycle suffered great bodily injury. The
trial court placed the burden on defendant to show that the
injured person was an accomplice. Defendant could not show
that, so the prior was found true. CA concludes the trial court
wrongly relied on CALJIC 3.19, placing on defendant the
burden of proving that a witness testifying against him is an
accomplice. CA sees no relevance of that context to this one. Per
Winship, the DA has the burden of proving all elements. CA
recognizes it might be possible to call this an affirmative
defense, thereby placing the burden on defendant, but if that
was done CA would still find a denial of due process, by analogy
to Gonzales. CA concludes the accomplice element was not in
issue at the time of the prior case, so defendant could not have
offered evidence on the issue then, and Guerrero precludes him
from doing so now. It is unfair to place the burden on defendant
while simultaneously providing no opportunity for him to
present evidence on the issue.
People v. Blackburn (1999) 72 Cal.App.4th 1520. Defendant
attacks use of prior PC 246 conviction as a strike. CA notes it
can be a serious felony based only on personal use of a firearm.
Although the present information alleged only a prior PC 246
and not the additional facts needed to make this a serious
felony, any deficiency in the pleading was waived by the failure
to demur. CA sees no problem with the fact that a firearm use
provision was pled, but dismissed, in the prior proceeding. No
double jeopardy or collateral estoppel provisions apply here. CA
also finds sufficient evidence of personal use of a firearm based
on the preliminary exam transcript, which shows defendant
aimed a gun at the victim’s car just before a shot was fired.
Though defendant had a passenger, there was no evidence the
passenger had a gun, only one gun was found in the car
afterward, and only defendant had a clear shot.
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People v. Kelii (1999) 21 Cal.4th 452. SC holds by analogy to
Wiley that when a prior serious felony is alleged, defendant’s
right to a jury trial on the prior does not include the issue of
whether the prior constitutes a serious felony. That is mainly a
legal question and is to be decided by the court. SC concedes
there can be some factual issues involved in the decision, but
they are of limited scope. The recent amendment to PC 1025,
removing the issue of identity from the jury, does not mean that
all other issues remain with the jury. The amendment was
intended to narrow the jury trial right, not broaden it. SC
concedes this leaves little, if anything, for the jury to decide, but
SC sees the issue of whether that makes sense as a matter for
the legislature, not the court. 4-3 decision with PERSUASIVE
DISSENT.
Thompson v Superior Court (2001) 91 Cal.App.4th 144. CA
reiterates well-established case law that priors need not be
proven at preliminary examinations, and sees no reason to treat
3X priors differently, even in light of Apprendi. PC 969a
expressly allows priors to be added to the information at any
time, and Apprendi expressly excepted priors, and did not make
them elements of offenses. CA sees multiple problems with
requiring priors to be proved at preliminary examinations, since
they must be held within 10 days for in-custody defendants,
leaving the DA too little time to learn of the priors and acquire
the means to prove them. CA sees no equal protection problem
since other defendants with priors that raise a misdemeanor to
a felony or with priors that are elements of an offense are not
similarly situated with persons charged with priors under the
3X law. 3X prior do not lead to procedural differences like the
other categories do.
People v. Flood (2003) 108 Cal.App.4th 504. Defendant pled to
PC 245, admitted knife use and GBI, and also admitted a prior
strike conviction. A count of attempted murder was dismissed.
Defendant was sentenced to a stipulated term of 12 years. He
obtained a certificate of probable cause and argues on appeal
that he received ineffective assistance of counsel and that his
prior did not constitute a strike, because the crime occurred
after the present offense, even though it resulted in a conviction
before the present plea. CA agrees that language in the Three
Strikes law precludes use of a conviction for a crime that
occurred after the present offense. Williams is distinguished as
involving a crime that occurred before the present crime, even
tough the conviction for the earlier crime occurred after the
present crime was committed. CA concedes defendant admitted
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only the fact of this prior and left it to the court to determine
whether it was a strike. But CA refuses to reduce the sentence,
as defendant benefited greatly from his plea bargain. While the
sentence imposed was in excess of jurisdiction, the court did
not lack fundamental jurisdiction. (Defendant has not asked to
have the entire plea vacated.)
People v. Briceno (2004) 34 Cal.4th 451. Proposition 21 added
to the list of serious felonies in PC 1192.7 (c)(28) “any felony
offense which would also constitute a felony violation of Section
186.22” SC holds that includes any felony committed for the
benefit of a street gang as defined in the PC 186.22 (b)(1)
enhancement, not just the substantive offense of active
participation in a criminal street gang. SC concedes the
statutory language could be read either way, but looking at
legislative intent, SC concludes the voters wanted to
dramatically increase sentences for all gang-related crimes. SC
also points to other instances where the legislature has used
the term “felony violation” to include provisions that are clearly
enhancements, not just substantive offenses.
14)

Urgency Legislation

People v. Cargill (1995) 38 Cal.App.4th 1551. Defendant’s term
was doubled per the Three Strikes law for a crime committed at
10:15 pm the same day that the Governor had signed the Three
Strikes law at 2:45 pm. CA holds that since this was urgency
legislation, it was effective immediately upon enactment - which
means passed, signed and transmitted to the Secretary of State.
CA sees no basis to conclude the law would not be effective
until the day after it was signed. CA also finds no due
process/notice problem, at least where the only change is in
penalty; defendant here had plenty of notice his conduct was
unlawful.
People v. Cartwright (1995) 39 Cal.App.4th 1123. CA upholds a
sentence of 15 terms of 25-life, plus 53 years, imposed under
the Three Strikes Law. CA finds the law a valid urgency law,
since courts and DAs did not previously have unfettered
discretion, so the law does not result in a change in duties.
People v. Spears (1995) 40 Cal.App.4th 1683. CA finds no
problem with the Three Strikes law being urgency legislation,
finding that it did not substantially change the primary duties
of either judges or prosecutors.
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People v. Doyle (1996) 42 Cal.App.4th 837. CA upholds the
urgency provisions of the Three Strikes Law, as there was no
change in the primary duties of prosecutors or courts, only
additions to those duties..
15)

Equal Protection (Other than Conduct Credit
Issues)

*People v. Brantley (1995) 40 Cal.App.4th 1538. CA finds no
equal protection problem in the fact that the Strikes law
results in vastly different sentences for two persons who
committed the same series of offenses, but in a different
order. CA seems to acknowledge the anomaly in harsher
sentencing for the one who commits offenses in a deescalating order of severity, but that is a matter of policy for
the Legislature. The recidivist who was previously convicted
of a serious or violent felony is not similarly situated with the
recidivist who previously was convicted of a minor felony.

ORDERED
UNPUB–
LISHED

People v. Kilborn (1996) 41 Cal.App.4th 1325. Defendant, whose
term was doubled under the Three Strikes law, argues he was
denied due process and equal protection because someone who
committed the same crimes in the opposite order would get less
time, even though normal sentencing practices call for greater
sentences when crimes are of increasing seriousness. CA agrees
due process means that criminal statutes must be rational, but
CA finds it rational to say that one who commits a more serious
crime should be dealt with especially severely if s/he reoffends.
As for equal protection, CA applies rational basis test and again
finds rationality, even though there may be other ways to
combat recidivism. It is a legislative task to choose among
alternative means.
People v. Cooper (1996) 43 Cal.App.4th 815. Defendant was
convicted of felon in possession of a gun (PC 12021) and was
sentenced to 25 years to life pursuant to the Three Strikes Law,
because of prior robberies in 1982 and 1987. CA finds no equal
protection problem in the fact that persons are punished
differently depending on the order in which his offenses
occurred. CA sidesteps the issue by concluding that persons
with prior serious felonies and not similarly situated with
persons whose prior felonies are less serious.
*People v. Callahan (1996) 50 Cal.App.4th 1723. Defendant’s
terms was doubled pursuant to the second strike provisions
of the Three Strikes Law based on a prior Texas burglary

465

REVIEW
GRANTED

conviction for a crime committed when defendant was 17.
Under Texas law, adult courts have original jurisdiction over
such crimes by a 17 year-old, while in California the case
would stay in juvenile court (and therefore be unusable as a
prior under the strikes law) unless an express finding was
made that the seriousness of the crime and the offender
merited treatment in adult court. CA sees nothing in the
statute that precludes the use of the Texas prior. CA goes on
to analyze the equal protection implications, choosing the
rational basis standard, and finding a rational basis since
there is no guaranty of similar procedures in different states.
CA also stresses the fact that any reliance on the probability
of suffering a certain type of conviction opens up
complications that would consume too much judicial time to
resolve.
People v. Andrews (1998) 65 Cal.App.4th 1098. Defendant was
convicted in San Diego County of possession of 1/20 of 1 gram
of cocaine. He was subject to the Three Strikes Law and was
sentenced to 25 years to life. He introduced evidence that the
San Francisco County District Attorney’s Office had a policy of
not charging cases under the Three Strikes Law when the
current offense was not serious or violent. Based on that, he
argues the differing charging practices from one county to
another result in a denial of equal protection of the law. CA
acknowledges being troubled by the fact that similar defendants
can get such vastly different sentences based only on
geography, but CA finds no authority for requiring 1 county to
adopt charging practices used by another county. This is a
policy decision left to local officials.
People v. Edwards (2002) 97 Cal.App.4th 161. Convicted of
petty theft and sentenced to 25 years to life under the Three
Strikes Law, defendant argues that due process and equal
protection are violated by imposing greater punishment on
persons who commit their more serious crimes first, as opposed
to persons who commit the same crimes but commit the least
serious first and then commit crimes of increasing seriousness.
CA rejects this for the same reasons as in Cooper, and adds tat
the serious offender who knows he faces 25 years to life for even
a minor violation, but who commits that violation anyway, has
demonstrated an imperviousness to deterrence which can only
be curtailed by a lengthy sentence. A person who has only
committed one prior crime that qualifies as a strike has not yet
demonstrated such intransigence.
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16)

Cruel and Unusual Punishment

*People v. Superior Court (Romero) (1995) 31 Cal.App.4th 653.
Pursuant to the 3 Strikes law, defendant faced 25-life for
possession of a small amount of cocaine with 1 prior
residential burglary and 1 prior attempted residential
burglary. CA finds no cruel and unusual punishment,
stressing the seriousness of being a recidivist felon, noting
the dangers of residential burglaries, and adding that the fact
that nearly 3/4 of voters favored the initiative makes it clear
that the general public does not view such a penalty as
shocking.

REVIEW
GRANTED

*People v. Bailey (1995) 37 Cal.App.4th 871. Defendant in 3
Strikes case where the current crime was 1 count of PC 459
based on shoplifting at Kmart, offered to plead guilty for a 7
year term. The trial court struck 2 priors per PC 1385 on the
ground that 25-life would be cruel and unusual, and then
doubled the high term and gave 1 more year for 1 remaining
prior, resulting in 7 years. On People’s appeal, CA rejects the
cruel and unusual punishment claim, finding the trial court
merely used that as an excuse to get the sentence down to 7
years and did not engage in a Lynch analysis. Per Lynch, the
particular defendant had a long history of crime, and the
particular
crime
was
exacerbated
by
recidivism
(bootstrapping??). Although the 3 Strikes law is too new to
compare to other states (??), it compares reasonably to other
California recidivist statutes. CA also notes United States
Supreme Court cases upholding long sentences for minor
crimes committed by recidivists.

REVIEW
GRANTED

*People v. Gore (1995) 37 Cal.App.4th 1009. CA finds no cruel
and unusual punishment; defendant was not subject to 25life merely for possession of a small amount of cocaine, but
also for his recidivism.

REVIEW
GRANTED

*People v. Superior Court (Missamore) (1995) 38 Cal.App.4th
1358. CA finds no cruel and unusual punishment in light of
the focus on the serious problem of recidivism.

REVIEW
GRANTED

*People v. Campos (1995) 38 Cal.App.4th 1669. CA finds no
cruel and unusual punishment in a 25-life sentence for a
recidivist shoplifter. CA also finds no problem with the fact
that all of defendant’s prior felonies (3 robberies) occurred in
a single incident; CA sees nothing in the Three Strikes law
requiring that priors be brought and tried separately.

REVIEW
GRANTED
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Detailed DISSENT (3 times as long as the majority opinion)
would conclude that 25-life would be cruel and unusual here,
where the current offense is so minor and all of defendant’s
prior felonies occurred in a single incident.
People v. Cartwright (1995) 39 Cal.App.4th 1123. CA upholds a
sentence of 15 terms of 25-life, plus 53 years, imposed under
the Three Strikes Law. CA finds no cruel and unusual
punishment, at least here, where the present crimes are violent
(multiple rapes) and defendant has a long record of violent
crimes.
*People v. Patton (1995) 40 Cal.App.4th 413. Defendant was
convicted of possession of a small amount of cocaine for
personal use and was subject to 25-years-to-life per the
Three Strikes law, since he had 2 prior residential burglary
convictions. He moved to strike the priors to avoid
punishment that would be cruel and unusual. The trial court
agreed 25 years-to-life would be cruel and unusual, but
rather than strike any priors, the court sentenced defendant
instead to a life top with a minimum term of triple the base
term, or 9 years to life, plus one more year for a prior.
Defendant then appealed, still seeking to have a prior
stricken. CA instead concludes that 25-life was not cruel and
unusual. CA relies heavily on the recidivism aspect for each
prong of the Lynch test. CA also finds no problem with
reaching this result despite the lack of any People’s appeal,
since the CA’s conclusion means that the 10 years to life
sentence was unauthorized and subject to correction at any
time.

REVIEW
GRANTED

*People v. Drew (1995) 40 Cal.App.4th 811. CA finds no cruel
and unusual punishment despite the minor present crime,
since recidivism poses such great dangers. But CA adds
strong message to DAs that they must truly exercise PC 1385
discretion in second and third strike cases, and not just say
NO every time such a motion is made. CA concludes it would
be appropriate for the trial court to ask the DA to exercise
discretion and to inform the court of its decision and the
reasons for the decision.

REVIEW
GRANTED

People v. Ingram (1995) 40 Cal.App.4th 1397. CA finds no cruel
or unusual punishment, because recidivism justifies harsher
treatment.
*People v. Peterson (1995) 40 Cal.App.4th 1479. CA also finds
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REVIEW

no cruel or unusual punishment in utilizing defendant’s
juvenile adjudication to increase punishment here. However,
CA does stress the fact that defendant’s current offense calls
for a life term even without the Three Strikes law; the effect of
the strikes law is merely to double the period before parole
eligibility from 7 to 14 years. CA sees nothing grossly
disproportionate about that, given the danger of recidivism.

GRANTED

*People v. Casa (1995) 41 Cal.App.4th 701. Defendant pled to
2 counts of possession of cocaine and admitted 3 prior
serious felonies, after the trial court (over objection by the
DA) indicated it would strike the priors for sentencing, and
pronounce an 8 year term. The court did just that, explaining
it was striking the priors per PC 1385 because a third strike
sentence would be disproportionate to the conduct involved
in the 2 drug possession counts. CA never discusses the trial
court power to strike a strike, but instead merely holds that
the trial court here abused its discretion for two reasons.
First, as long as a sentence is not cruel and unusual,
proportionality is a question for the legislature, not the
sentencing court. Second, in deciding a sentence greater than
8 years would be disproportionate, the court considered only
the present drug charges and did not consider defendant’s
long and serious record. CA discusses at length the validity of
recidivist statutes and fins an abuse of discretion in ignoring
that here. CA remands to allow defendant to withdraw his
plea, or to resentence in accordance with this decision.

REVIEW
GRANTED

People v. Moenius (1996) 41 Cal.App.4th 1524. Per Patton, CA
finds no cruel or unusual punishment in a 25 years to life
sentence for possession of a very small amount of heroin, with
prior burglaries in 1974 and 1991.
People v. Reese (1996) 42 Cal.App.4th 1113. Defendant was
sentenced to 25 years to life for burglary pursuant to the Three
Strikes Law and argues this was cruel and unusual
punishment. Raising the sentence to 36 years to life after
finding an improper failure to enhance for the same priors used
to support the Three Strikes law, CA still finds no cruel or
unusual punishment because the proper analysis is to take into
account the recidivism, not to just compare the current crime to
other crimes that merit similar sentences.
People v. Cooper (1996) 43 Cal.App.4th 815. Defendant was
convicted of felon in possession of a gun (PC 12021) and was
sentenced to 25 years to life pursuant to the Three Strikes Law,
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because of prior robberies in 1982 and 1987. CA finds no cruel
and unusual punishment, reviewing recent US Supreme Court
cases and concluding that proportionality is a nearly impossible
factor to utilize. CA then turns to a Lynch analysis under
California law and still finds no problem, stressing the recidivist
aspect of the Three Strikes Law.
*People v. Rodriguez (1996) 44 Cal.App.4th 583. The trial
court concluded that 25 years to life for a Third Strike petty
theft with prior theft conviction amounted to cruel and
unusual punishment. ($70 worth of property shoplifted from
K-Mart.) Instead, it sentenced defendant to 3 years for the
petty theft plus 4 years for 4 prior prison terms. On People’s
appeal, CA reverses, stressing that while ordinary sentencing
decisions are subject to an abuse of discretion standard of
review, a finding that a sentence would be constitutionally
invalid is a legal issue subject to independent review on
appeal. CA then engages in the usual analysis of state and
US Supreme Court cases, stressing the recidivism aspect of
the case, and finds no cruel or unusual punishment in light
of defendant’s prior robbery, burglary, and many theft
convictions, his poor performance on parole and probation,
and his failure to do anything about his substance abuse
problem during his years of involvement with the criminal
justice system.

ORDERED
UNPUBLISHED

People v. Ruiz (1996) 44 Cal.App.4th 1653. CA finds no problem
in doubling the 15 years to life sentence provided for second
degree murder, pursuant to the second strike provisions of the
legislative version of the Three Strikes Law. Defendant argues
this is an improper legislative amendment of the Briggs
Initiative that included PC 190, which sets the sentence for
murder. But CA concludes per Jenkins that PC 190 merely sets
forth the minimum sentence for murder, and does not preclude
use of other sentencing provisions to incraese the sentence
beyond the minimum. CA also finds that the resulting sentence
is not cruel and unusual; it does not exceed the sentence
defendant could have received as a thrid striker, nor does it
equal the sentence for a thrid striker convicted of first degree
murder. Defendant errs in concluding that a third striker
convicted of murder must be sentenced under the thrid option
in PC 667, subd. (e)(2); while that is the only option of the three
that directly refers to crimes covered by PC 190, that does not
mean that such crimes can only be sentenced under that
option. Instead, the normal rule that the greatest of the three
options applies even to PC 190 crimes.
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People v. Ayon (1996) 46 Cal.App.4th 385. CA acknowledges
that 9 consecutive terms of 25 years to life for 7 robberies and 2
attempted robberies sentenced pursuant to the Three Strikes
Law is functionally equivalent to a sentence of life without
possibility of parole. Nonetheless, CA finds no cruel and
unusual punishment, at least in this context of present offenses
as serious as armed robbery. (The analysis seems to leave some
room for finding cruel and unusual punishment for such a
sentence, even in a recidivist context, if the present crimes were
non-violent, especially if the prior crimes were burglaries rather
than more violent priors.)
People v. Martinez (1999) 71 Cal.App.4th 1502. 43 year old
defendant, sentenced to 25 years to life per the Three Strikes
Law, claims cruel and unusual punishment. The present
offenses were possession of a small amount of meth and
threatening an executive officer (telling cop who arrested him for
a deuce that he would see him on the streets when he got out),
but of which resulted in no injury and could have been charged
as misdemeanors. Defendant’s prior strikes consisted of an
ADW that was based on raising a screwdriver toward a security
guard who tried to detain his female companion for shoplifting
beer, and a 1985 robbery of $60 where victim was threatened
with a long rifle (that turned out to be a pellet gun). CA does a
detailed Lynch analysis, putting aside all the de minimis
aspects of the offense and the offender and relying simply on
the fact that recidivism warrants lengthy incarceration. As for
more serious crimes that get less serious punishment, again CA
relies on the fact that it is proper to punish a repeat offender
more harshly. While almost all other states would be much less
harsh, Louisiana and Oklahoma would be as harsh or harsher,
and California is not required to conform to any majority rule.
People v. Mantanez (2002) 98 Cal.App.4th 354. Convicted of
possession of heroin and receiving stolen property, defendant
was sentenced to 25 years to life under the 3 Strikes law. CA
rejects a claim of cruel and unusual punishment, reviewing
recent 9th Circuit cases (Andrade and Brown) that found 25
years to life was cruel and unusual for a non-violent present
crime. CA thoroughly reviews several USSC cruel and unusual
cases (Rummel, Solem, and Harmelin) and concludes the recent
9th Circuit cases put too much emphasis on California having
the most, or one of the most, harsh punishments; after all,
some state will always be the harshest. CA also concludes the
9th Circuit paid too little attention to the importance of
punishing recidivism, and disregarded the violence in the prior
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offenses. CONCURRENCE would simply distinguish the 9th
Circuit cases as involving a misdemeanor elevated to a felony
(petty theft with prior theft), which was not the case here.
People v. Romero (2002) 99 Cal.App.4th 1418. Defendant was
sentenced to 25-life per 3X law for shoplifting a magazine. His
prior strikes were for 1st degree burglary and lewd acts with a
child under 14. CA reviews recent 9th Circuit 3 Strikes cases
that would find a life term for a non-violent felony cruel and
unusual. CA concludes the 9th Circuit failed to give adequate
emphasis to recidivism, contrary to controlling USSC cases. CA
finds no inference of gross disproportionality, even if the 8th
Amendment carries a proportionality guaranty. CA also
performs a Lynch analysis and finds no problem, stressing
defendant’s violent past is shown by the lewd acts prior and a
prior misdemeanor battery on a peace officer.
People v. Carmony (2005) 127 Cal.App.4th 1066. Sex offender
properly registered per PC 290. He moved and properly reregistered. His birthday was 1 month later and he neglected to
re-register within 5 days of the birthday. His parole agent was
aware that his address had not changed, and arrested him at
that address for failure to register. Convicted of PC 290, his
priors brought him within the Three Strikes Law and he got 25life. Seeing this as a harmless technical violation of a regulatory
law (full purpose served since law enforcement always knew
where def could be found), CA concedes that Supreme Court
has previously held the refusal to strike priors in this case was
not an abuse of discretion, but CA concludes the CSC left open
the constitutional issue, which CA now reaches and finds 25life is cruel and unusual under these circumstances. CA
recognizes that recidivism justifies greater punishment, but if
punishment were for recidivism alone, it would be double
jeopardy, so the seriousness of the current offense must still be
the focus. CA sees this case as more like Solem than like Ewing.
The present offense was entirely passive and harmless, less
serious than the bad check in Solem. 1 size-fits-all 25-life does
not allow for gradations in culpability, where present offense is
minor and priors are remote and irrelevant. CA remands with
no clue what sentence should be imposed. DISSENT sees this
as well within Ewing.
17)

Vagueness and Other Due Process Issues

People v. Sipe (1995) 36 Cal.App.4th 468. CA finds no
unconstitutional vagueness in the Three Strikes law as applied
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to this case; although defendant lists many possible ambiguities
that might leave a trial attorney unable to provide effective
assistance (since the attorney cannot determine what the client
has at stake), CA refuses to consider hypothetical concerns that
do not apply to this simple case charging 1 count with one prior
and no other enhancement allegations. CA finds no Due Process
problem since the statute bears a reasonable relationship to a
legitimate state interest.
People v. Cargill (1995) 38 Cal.App.4th 1551. Defendant’s term
was doubled per the Three Strikes law for a crime committed at
10:15 pm the same day that the Governor had signed the Three
Strikes law at 2:45 pm. CA holds that since this was urgency
legislation, it was effective immediately upon enactment - which
means passed, signed and transmitted to the Secretary of State.
CA sees no basis to conclude the law would not be effective
until the day after it was signed. CA also finds no due
process/notice problem, at least where the only change is in
penalty; defendant here had plenty of notice his conduct was
unlawful.
18)

Restrictions on Prosecutorial Discretion

People v. Kilborn (1996) 41 Cal.App.4th 1325. CA finds no
separation of powers problem in mandating that DA charge all
strikes priors. Some restrictions on prosecutorial discretion are
proper.
People v. Doyle (1996) 42 Cal.App.4th 837. CA finds no
improper control of prosecutorial discretion in the provisions
that require the charging of qualifying priors.
19)

Construing the Limitation of PC 667.5, subd. (c)
and PC 1192.7, subd. (c) as They Existed 6/30/93

People v. Nava (1996) 47 Cal.App.4th 1732. Defendant came
within the provisions of the Three Strikes Law because of a
carjacking prior conviction in 1994. He argues that since
carjacking was not a felony until October 1, 1993, and was not
a specifically listed serious or violent felony, it does not come
within the restriction of prior strikes to crimes listed in PC
667.5, subd. (c) or PC 1192.7, subd. (c) as they existed on June
30, 1993. CA disagrees. Defendant’s conviction was a felony
when it occurred, so it comes within the “any felony” language
even though it was not a felony on June 30, 1993. While
carjacking was not specifically listed, the prosecutor also pled
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and proved that defendant personally used a firearm, so this
comes within the provisions existing June 30, 1993 re: any
felony in which the defendant personally used a firearm.
20)

Three Strikes Interaction
Sentencing Schemes

with

Other

Special

People v. Ervin (1996) 50 Cal.App.4th 259. Defendant was
convicted of rape during a residential burglary, which would
bring him within the 15-life provisions of PC 667.61, subd. (b),
the one-strike sex crime law. He also had a prior that would
bring him within the second strike provisions of the Three
Strikes Law. He argues the Three Strikes Law must control, so
his sentence for the rape should have been at most the 8 year
upper term doubled to 16 years, rather than the 15 years to ;life
sentence that was imposed. CA sees no basis for the Three
Strikes Law to control, as the two sentencing provisions serve
different purposes (additional punishment for serious recidivists
and additional punishment for specified sex offenses). In fact,
the CA concludes that both schemes should be used
cumulatively, so the proper sentence is 15 years to life doubled
to 30 years to life, plus any applicable enhancements for priors.
*People v. Martinez (1997) 54 Cal.App.4th 1533. Where
defendant’s convictions and prior record bring him within the
provisions of both the Three Strikes Law and the PC 667.7
Habitual Criminal Law, CA concludes the Three Strikes Law
does not necessarily control. Jenkins indicates it would
control, but CA dismisses that as dicta. Instead, CA relies on
the clear legislative intent to provide longer sentences. Thus,
PC 667.7 can control where it results in the longer sentence,
but the Three Strikes law controls when it results in the
longer sentence. CA does agree that, since both PC 667.7 and
the Three Strikes law are habitual offender statutes, a
defendant must be sentenced under one or the other, but not
both.

REVIEW
GRANTED

People v. Espinoza (1997) 58 Cal.App.4th 248. Defendant was
sentenced pursuant to the Three Strikes Law to 25 years - life
for attempted burglary. Defendant argues that PC 664 is a
special punishement section for attempts and controls over the
more general Three Strikes Law. CA disagrees. The elements of
the Three Strikes Law do not correspond to the elements of PC
664, nor does the latter necessarily or commonly result in the
application of the former. Thus, PC 664 does not control and CA
sees no impediment to application of the Three Strikes law.
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People v. Murphy (2001) 25 Cal.4th 136. Defendant was
convicted of 2 counts of PC 288 (a) lewd acts on a child under
14. He was sentenced under the Three Strikes Law based on
two priors, which were also used to support sentencing under
the PC 667.71 habitual sexual offender provisions. By analogy
to Jenkins, SC finds no problem with using PC 667.71 on
multiple current counts, rather than just once. SC concedes
that former PC 667.72 might then have provided for a lesser
sentence for more serious crimes, but that section was repealed
because the Legislature recognized that PC 667.71 was more
harsh. SC also finds no problem with sentencing under both PC
667.71 and the Three Strikes Law. Per Coronado and Rodriguez,
SC sees no PC 654 problem, making an analogy to sentencing
under PC 666. SC also finds no violation of the prohibition
against the dual use of facts, since no upper term rationale is at
issue here. SC finds that language used in PC 667.71
demonstrates an intent to use that provision as well as the
Three Strike Law, when both apply. SC also notes that the
reference in the Three Strikes Law to tripling the term otherwise
provided for the current felony subsequent to the prior felonies
does not mean that the term to be tripled must be calculated
without regard to the PC 667.71 priors; instead, that language
merely identifies which conviction is being affected. Thus,
defendant was properly sentenced to two consecutive 25 years
to life terms under PC 667.71, and those terms were properly
tripled under the Three Strikes Law.
People v. Johnson (2002) 96 Cal.App.4th 188. Defendant was
given a 25 years to life sentence for one sexual offense under
the one-strike law of PC 667.61. It was then doubled under the
Three Strikes law, based on the same prior. A similar term was
imposed under the PC 667.71 Habitual Offender Law, but then
stayed per PC 654. Defendant was also sentenced for counts of
PC 647.6, subd.(c)(2), made a felony based on the same prior
used for the earlier purposes. That same prior was also used for
a 5 year PC 667 serious felony enhancement, and a stayed one
year PC 667.5 enhancement. CA holds: PC 667.61, subd. (f)
precludes using the same circumstance (here, the prior) to
determine a term both under PC 667.61 and other provisions.
This precludes using the Three Strikes law to double the onestrike term. But that does not mean the prior used for PC
667.61 disappears and cannot be used for any other purpose;
so the Three Strikes law could properly be applied to other
counts that did not come within the PC 667.61 term. For the
same reason, the prior used for PC 667.61 sentencing remains
available for use to support a PC 667 enhancement, because
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that is an enhancement added to a term, rather than an
alternate term or scheme. CA notes the Legislature has so
strongly stated that PC 667 terms must be imposed, that CA
will not construe a provision to negate that intent unless
expressly provided otherwise. CA also sees no problem with
using a prior to make a misdemeanor into a felony per PC
647.6, and still use that same prior for enhancements or other
sentencing schemes, by analogy to Levesque, Coronado, and
Price. Since the use of the prior for PC 647.6 is not an
enhancement, but merely a status, PC 654 does not apply. CA
also concludes that PC 667.61 and PC 667.71 offer exclusive
alternatives to each other, but when PC 667.71 is used, it does
not preclude also using the Three Strikes Law. Thus, the count
that was improperly given the doubled 25 years to life term
under PC 667.61 and the Three Strikes Law could have received
such a term under PC 667.71 and the Three Strikes Law. At the
time of defendant’s crimes, PC 667.71 appeared to leave it up to
the DA to seek sentencing under 667.61 or under 667.71. CA
finds no such choice here, refusing to read an ambiguous DA
statement as making that choice. But CA concludes that to
avoid separation of powers problems, the court must also have
the discretion to make that choice, so CA remands to exercise
that discretion. But once the choice between PC 667.61 and PC
667.71 is made, PC 654 does not allow staying the unused
alternative, as it does not apply to statuses; instead, the unused
alternative must be stricken.
*People v. Fryman (2002) 97 Cal.App.4th 1315. In fn. 6, CA
notes that the Three Strikes law renders persons ineligible for
probation, notwithstanding any other provisions of law.
However, the Prop 36 drug probation law does mandate
probation for specified drug offenses, even when priors would
subject the defendant to the Three Strikes Law (as long as
defendant remained free of prison custody and specified
convictions for 5 years preceding the drug crime). CA notes
the Three Strikes law could not have intended to overrule
Prop 36, which did not yet exist. Given the reasons and
purposes for Prop 36, the electorate must have intended for it
to apply despite the prohibition against probation in the
Three Strikes law.

REVIEW
GRANTED

People v. Acosta (2002) 29 Cal.4th 105. SC construes the
interaction between the PC 667 (e)(2) three-option provision of
the Three Strikes Law and the PC 667.61 One Strike Law. First,
SC holds that the PC 667 (e)(2) option 1 does require the
tripling of the minimum term before parole eligibility, when a
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defendant would receive an indeterminate life term under
another provision of law. SC sees that as following from
Jefferson. While Jefferson dealt with doubling, rather than
tripling, SC sees the different language in the doubling and
tripling provisions as a “slight linguistic difference,” not
indicating a different legislative intent. This does not render
meaningless the PC 3046 reference to option 3, because the
minimum term under option 3 includes any applicable
enhancement the defendant would have received absent the
Three Strikes Law, while option 1 does not require tripling of
enhancements. Instead, the minimum term that would be
tripled under option 1 is the term that would apply absent the
Three Strikes Law, and excluding enhancements. Contrary
language in Jefferson is dismissed as an incomplete discussion
of an issue not actually presented in that case. Next, SC
concludes the One Strike Law is an alternate sentencing
scheme, not an enhancement, so the Three Strikes Law applies
despite eligibility for sentencing under the One Strike Law. SC
sees no legislative intent to have the One Strike Law partially
repeal or replace the Three Strikes Law. This does not result in
imposing the One Strike Law more than once; instead, the
Three Strikes Law itself imposes the indeterminate life term and
requires reference to the One Strike Law only for the purpose of
calculating the minimum term for the indeterminate sentence.
Finally, SC concludes it is proper to use the same prior
conviction as a strike under the Three Strikes Law, as a basis
for referencing the One Strike Law to calculate the minimum
term for the Three Strikes Law, and to impose an enhancement
under PC 667 (a). SC sees no violation of the PC 667.61 (f)
provision that precludes using the same qualifying factor to
sentence under the One Strike Law and to simultaneously
increase punishment under another law. Instead, the result is
simply imposition of the greater penalty authorized under the
Three Strikes Law, with the One Strike Law used only as a
reference for determining the minimum term. SC does not see
this as imposing any sentence under the One Strike Law, so PC
667.61 (f) is not violated. THREE JUSTICES DISSENT
STRONGLY on that final point.
People v. Snow (2003) 105 Cal.App.4th 271. Defendant was
convicted of PC 288(a) lewd acts and had 2 prior serious felony
convictions. One prior was used to elevate his sentence under
the One Strike Law, and then both priors were used to triple
that sentence under the Three Strikes Law. Per Acosta, CA
concludes the One and Three Strikes law are cumulative, not
alternatives. Also per Acosta, a prior used to sentence defendant
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per PC 667.61 can also be used as a prior strike under the 3
Strikes law. The trial court also imposed a sentence under the
PC 667.71 habitual offender law, but stayed that per PC 654.
Per Murphy, it was proper to use the 3 Strikes Law and the
Habitual offender law cumulatively. But CA concludes the PC
667.61 One Strike Law and the PC 667.71 Habitual Offender
scheme are alternatives and were not changed to cumulative
sentencing schemes by the 1998 amendment that eliminated
“in lieu” language. That amendment merely avoided a potential
separation of powers problem noted in Romero, without
changing the alternative nature of the scheme. But PC 654 does
not apply to alternative sentencing schemes, per Johnson. Thus,
where both PC 667.61 and 667.71 apply, the court has
discretion to strike or dismiss one sentence or the other, rather
than to stay. Here, the sentence is the same either way, and the
trial court chose to stay the PC 667.71 sentence, so CA
concludes that is the one it would strike and CA vacates that
sentence.
People v. Coker (2004) 120 Cal.App.4th 581. Defendant was
sentenced on two counts under option (iii) of the Three Strikes
Law, including count specific enhancements per PC 12022.53
(c) and (d). Defendant argues that PC 12022.53 (j) disallows use
of the PC 12022.53 enhancements when another sentencing
scheme, the Three Strikes Law, results in a longer term. CA
rejects that, by analogy to Dotson and Jones, which involved a
different statute with similar language. CA sees nothing in
legislative intent here that indicates any intent to construe the
language differently than it had been in other cases. CA
concludes the “other provision of law” language on PC 12022.53
(j) means other sentence enhancement statutes, and the Three
Strikes Law is not a sentence enhancing statute.
People v. Williams (2004) 34 Cal.4th 397. In a third strike
case, where the defendant was convicted of multiple current
felonies, SC upholds addition of 2 CS 5 year PC 667
enhancements for each separate current felony. Tassell applies
only to determinate terms and has no application in the case of
indeterminate terms. Under the Three Strikes Law, status
enhancements are treated the same as enhancements based on
the circumstances of the current offense, and apply individually
to each count.
People v. Martinez (2005) 132 Cal.App.4th 531. Defendant was
convicted of PC 245 with a PC 186.22 gang enhancement. The
trial court also found that the present and a prior felony were
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both PC 667 serious felonies, resulting in a doubled term
pursuant to the Three Strikes Law. CA notes that the current
felony was a serious felony only because the jury found the
gang enhancement true. Per Bautista, since it is the gang
enhancement that makes this a serious felony, that same
finding cannot also be used to support the increased penalty for
the enhancement per PC 186.22 (b)(1)(B), but instead the
penalty would be limited to that provided by PC 186.22 (b)(1)(A).
Assuming PC 654 applies to enhancements, CA sees analogy to
Coronado, which held that 654 would still not apply to prior
conviction enhancements, since they relate to status and not
conduct. Thus, CA sees no problem with punishing def both
under PC 186.22 (b)(1)(A) and under the Three Strikes Law,
since the latter is based on recidivist status, even though it
relied in part on the gang activity finding.
21)

Application of Three Strikes When Underlying
Crime Is a Misdemeanor Raised to a Felony

People v. Bury (1996) 50 Cal.App.4th 1873. CA finds no problem
with application of the Three Strikes Law when the current
crime is petty theft with a prior felony conviction. While Bouzas
does say that the prior offense is a sentencing factor rather than
an element of the crime, that does not mean that the Three
Strikes Law is being applied to a misdemeanor conviction.
Rather, a violation of PC 666 is a felony unless the trial court
exercises discretion to treat it as a misdemeanor.
People v. Terry (1996) 47 Cal.App.4th 329. Defendant was
convicted of petty theft with a prior petty theft and was
sentenced to 25 years to life under the Three Strikes law. CA
rejects the argument that petty theft is always a misdemeanor
and the prior petty theft merely allows greater punishment
without turning the offense into a felony. Instead, CA holds per
the provisions of PC 17 that when a state prison punishment is
imposed, the crime is a felony and therefore does support
application of the Three Strikes law. (See also People v. Stevens
(1996) 48 Cal.App.4th 982.)
People v. Nguyen (1997) 54 Cal.App.4th 705. CA upholds Third
Strike sentencing for defendant convicted of petty theft with a
prior, plus 2 prior serious felonies. First, CA concludes the
present petty theft is a felony, not a misdemeanor subject to an
enhanced penalty. Potential state prison punishment is what
makes an offense a felony. CA also finds per Coronado that PC
666 is not a special section that controls over the more general
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provisions of PC 667; this is not a situation where 2 substantive
offenses compete or where elements correspond. Next, CA finds
no equal protection problem even though petty thieves with
multiple prior serious felonies, none of which are theft-related,
get no more than 6 months while those whose prior serious
felonies are theft-related get life. CA agrees per Olivas that strict
scrutiny applies, but CA finds a compelling justification in that
a pattern of continuing theft-related crimes presents a greater
danger than in the case of one who does not have such a
pattern. [This is simply stated as a given with no attempt to
support this dubious conclusion.]
22)

Relationshop of Three Strikes Law to Statute of
Limitations Provisions

People v. Turner (2005) 134 Cal.App.4th 1591. CA finds that a
robbery count that was not filed until almost 6 years after the
crime was time-barred, as there was a 3 year statute of
limitations for crimes with a maximum term under 8 years.
While strike priors were alleged that could result in a life term,
CA concludes they cannot be counted, since the statute of
limitations provision depends on the potential sentence for the
offense. Punishment under the Three Strikes law is not
punishment for an offense. It is an alternative sentence scheme
for recidivists. Otherwise, any felony could come under the
longer statute of limitations, without regard to its seriousness,
as long as the accused had strike priors. CA sees analogy to
Thomas. CA concedes the statute expressly states that
enhancements are not to be counted in determining term length
for statute of limitation purposes, and the Three Strikes law is
not an enhancement, but CA sees that as simply another
indication the legislature intended the statute of limitations to
be based n the offense alone.
2.

Consecutive Terms
a.

General

People v. Walker (1978) 83 Cal.App.3d 619. CA holds that
imposition of a consecutive term is a sentence choice, requiring
the trial court to state reasons.
People v. Powell (1980) 101 Cal.App.3d 513. Trial court stated
several factors as being factors in aggravation. Court then
imposed CS terms without stating reasons. CA holds that the
aggravating factors listed supported the CS terms and that the
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trial court reasoning was sufficiently articulated to allow appellate review. No need for repetition when pronouncing multiple
CS terms. Opinion fails to mention whether or not the upper
term had also been imposed (a crucial point).
People v. Mathews (1980) 102 Cal.App.3d 704. Since
reimprisonment on revocation of parole is not part of the term,
and PC 669 (re:CS sentences) speaks only of terms, CA
concludes that, to be consistent, a new term cannot be ordered
CS to reimprisonment for revocation of parole.(However, in
People v. Boney (1982) 136 Cal.App.3d 744, the court
distinguished federal parole and California parole and held that,
despite MATHEWS, a new California term can be CS to
reimprisonment after revocation of federal parole.)
People v. Lawson (1980) 107 Cal.App.3d 748. CA holds that a
CS term is an enhancement and is therefore subject to the
prohibition against the dual use of facts.
People v. See (1980) 109 Cal.App.3d 76. Defendant contended
court failed to state reasons for CS terms. CA notes that during
the hearing the judge said defendant had a position of
leadership in the crime. This is a proper aggravating factor and
aggravating factors may be used as basis for CS term. No upper
term was imposed, so there is no dual use of facts problem. CA
holds reasons were adequately stated. Although unclear, it
appears that the trial court never identified this as a reason for
CS terms.
People v. Bejarano (1981) 114 Cal.App.3d 693. Defendant was
given the upper term and several CS terms. Reasons were given
for the upper term, but no reasons were given for the CS terms.
CA reverses, since the reasons for CS terms must be separate
from the reasons for the upper term. However, CA holds that it
is not necessary to give separate reasons for EACH CS term,
since the same reasons can be used for each CS term.
People v. Flores (1981) 115 Cal.App.3d 67. In two separate
incidents, defendant threatened two people with a weapon and,
in each incident, took money from one. Defendant received
middle term, one weapon enhancement, and CS terms on all
four counts. The CS terms were based, in part on use of the
weapons. CA notes that dual use prohibition does not expressly
apply to two enhancements (weapon and CS), as opposed to one
enhancement and an upper term. However, per common sense
and PC 654, CA concludes that same fact cannot be used for
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weapon enhancement and for CS term. But, as to the counts for
which weapon enhancements were stricken per HARVEY, the
weapon use is available to justify CS terms.
In re Ricky H. (1981) 30 Cal.3d 176. A juvenile was detained
for several burglaries, then escaped from juvenile hall and
assaulted a counselor. He was later committed to CYA with the
maximum based on the assault and the burglaries running
concurrent with no precommitment credit for the time prior to
the escape and assault. In footnote 7, the court notes that if an
eight month CS term (l/3 of the mid-term) had been imposed for
a burglary, credit would have been required for the time before
the assault and escape.
People v. Kozel (1982) 133 Cal.App.3d 507. The trial court gave
several reasons for the upper term and then imposed a CS term
without stating any reasons. CA rejects the AG’s contention that
the reasons given were adequate to support both sentence
choices. Per LAWSON, CA notes the potential dual use of facts
problem and also the need to facilitate appellate review.
In re Jesse F. (1982) 137 Cal.App.3d 164. The minor was
committed to CYA with the judge imposing CS terms under an
impression that he had no other choice. CA remands for a
discretionary choice between CS or CC terms, but rejects the
contention that reasons must be stated if CS terms are
imposed. Agreeing with cases holding that reasons need not be
stated for a commitment to CYA, CA finds it illogical to require
reasons for CS terms. CA finds P.C. 1170.1 inapplicable to a
juvenile; while Welfare and Institutions Code section 726 does
incorporate P.C. 1170.1, CA holds that refers only to the
method of calculation, not to the requirement that reasons be
stated.
People v. Riolo (1983) 33 Cal.3d 223. Defendant was on
probation in two cases when he was convicted of a new offense.
He was sentenced to prison for the new offense and given prison
terms on the old offenses after revocation of probation. The
terms for the two old offenses were ordered CC to each other
but CS to the new term. The combined sentence for the two old
cases was a subordinate term, so the court imposed the two
year mid-term and stayed 2/3 of it per Rule 449. The court
granted credit for presentence time and time as a condition of
probation on the earlier cases against the stayed portion of the
CS term. The Supreme Court holds that the time must be
credited against the term imposed in order to achieve the
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purposes of PC 2900.5. The court also notes that the Rule 449
concept of staying 2/3 of the CS term may have administrative
value, but by statute the CS term here is 8 months, not two
years with l6 months stayed.
People v. Carter (1983) 144 Cal.App.3d 534. Defendant was
given full CS terms for several sex offenses, plus CS terms for
some non-sex offenses. He was enhanced 5 years per PC 667.6
on each of 3 sex counts, all for the same prior, and once per PC
667.5 on a non-sex count, again for the same prior. The CA
holds he can only be enhanced for the single prior. In so
holding, the CA concludes that it is improper to punish a prior
prison term under 667.5 and the same prior conviction under
667.6, (rejecting an analogy to GAINES); that PC 1170.2 subd.
(i) re: unlimited enhancements on sex counts applies only to
1170.1 CS terms, not to 667.6 CS terms; and that PC 654
applies to enhancements (following MORINGLANE and rejecting
BOERNER and this CA’s own dicta in STILTNER).
People v. Reeder (1984) 152 Cal.App.3d 900. The CA notes that
there is a statutory presumption in favor of the middle term,
but finds no comparable presumption in favor of CC rather than
CS terms.
People v. Hetherington (1984) 154 Cal.App.3d 1132. As to
numerous CS terms, the CA found adequate reasons in the trial
court statement that CS terms were imposed for the same
reasons given for a CS term on another count. Nothing bars
using the same reason for more than one CS term, and different
“facts” supported the “reasons” on different counts anyway. As
to 2 counts where this reference back was not made the CA
remanded for resentencing since reasons are required for each
CS count. CA refused to speculate that CS terms would be
reimposed.
People v. Avalos (1984) 37 Cal.3d 216. Defendant convicted of
murder and two ADW’s with use and GBI enhancement. Got life
plus upper term and GBI on one assault and CS on second
assault with court citing separate acts of violence, multiple
victims, and other aggravating factors to support CS. Supreme
Court finds dual use and one improper factor (separate acts of
violence) but no remand necessary.
People v. Powell (1985) 166 Cal.App.3d Supp. 12. Defendant
was convicted of 13 counts of PC 487 (misdemeanor per PC 17)
and given 13 CS 6 mo. terms, for a total of 6-1/2 years jail, to
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be followed by 6-1/2 more years of probation. Appellate
Department finds an equal protection problem where PC 17
wobblers are treated as misdemeanors and the total term is
longer than would be possible if they had been treated as
felonies. In calculating the maximum felony term, Appellate
Department concludes that the double the base term limit
would make it 6 years. Appellate Department refuses to
consider the possibility of PC 12022.6 (per DA argument that
several counts involved more than $25,000) since 12022.6
requires pleading and proof; guilty pleas here did not establish
the $25,000 value of the property. In dicta, Appellate Department suggests that for non-wobblers, the limit would be
determined by utilizing the PC 18 formula of 16 months-2
years-3 years.
People v. Poole (1985) 168 Cal.App.3d 516. Trial court
pronounced sentence on Count 1, then specified each
additional count as CS to Count 1, but never said whether they
were CS to one another. CA refuses to construe the ambiguity
in favor of defendant since this is not an ambiguous statute. In
any event, any ambiguity was clarified when the judge also
announced the total length of the term, which made it apparent
that each term was CS to all other terms.
In re Valenti (1986) 178 Cal.App.3d 470. Defendant received
consecutive full term sentences totaling 3-1/2 years, for five
misdemeanors. CA finds no equal protection violation in not
applying the one-third rule to misdemeanor sentences because
of qualitative and quantitative differences between felony and
misdemeanor convictions.
People v. Huber (1986) 181 Cal.App.3d 601. Defendant was
convicted of numerous sex and non-sex counts involving six
victims on four occasions. He was sentenced to 106 years 4
months, which included 46 years under PC 667.6(d), 36 under
PC 667.6(c), and the remainder under PC 1170.1(a). To support
the CS sentences, trial court cited the threat of GBI, the victims’
vulnerability, multiple victims, planning, and numerous
convictions. CA holds court properly can use same factors to
support more than one CS as long as chosen criterion fit each
crime and so long as different factors are used for regular and
for full-term CS. Further, court need not give elaborate
recitation of facts which support the factors. While court cannot
incorporate probation officer’s report and the like, or simply cite
rule numbers, court can recite factors in the language of the
rules. It would be helpful to have an elaboration where
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supporting factors are not obvious (like victim vulnerability) but
this was done here.
People v. Forbes (1986) 182 Cal.App.3d 676. Defendant was
convicted of armed robbery and was enhanced for a prior
serious felony conviction of residential burglary in Florida and
two years eight months for a CS auto theft which total was
ordered served CS to a Florida sentence on which defendant
had escaped. The purpose of the CS term was to ensure
defendant would serve his time in Florida before being returned
to California. CA holds this is a valid reason.
People v. Shaw (1986) 182 Cal.App.3d 945. Defendant was
convicted of two counts of PC 288a, one of PC 647a, and four
counts of PC 288(a). He got an upper term and five CS terms
and one CC misdemeanor term. Under PC 1170.1(a), CS terms
for non-violent felonies cannot exceed five years. CA holds
procedure is to take violent felonies and run them CC or CS;
and then take non-violent felonies and run them CC or CS
limiting the latter to no more than five years. Other subordinate
terms for violent felonies can exceed five years.
People v. Hill (1986) 185 Cal.App.3d 831. Defendant was
convicted of 4 counts. He was given 2 CS 8 year terms per PC
667.6(d) and 2 CC terms. CDC determined PC 667.6(d) did not
apply and notified the court of the error per PC 1170, subd. (d).
The sentence was recalled and 4 CS terms per PC 1170.1 were
imposed, for a total of 14 years. Defendant argues the court
only had jurisdiction to change the erroneous full CS term, not
the legal CC terms. CA finds no such limit on a PC 1170 (d)
recall. The statute only says the new term cannot exceed the
original term. CA makes analogy to cases of an appellate
remand for resentencing, where an error in part of the sentence
has been held to infect the entire sentence and allows
reconsideration of all choices. DRAKE, HENDERSON, and ALI
are distinguished and CA finds nothing to preclude changing
CC terms to CS in this context.
People v. Lepe (1987) 195 Cal.App.3d 1347. Defendant
committed crime A, was arrested and then bailed, then
committed crime B. Defendant was sentenced 1st on crime A
and later given a CC term for crime B. At that point, he would
have been better off with CS terms and insisted they must be
imposed in light of the aggravating conditions. The judge agreed
the case was aggravated and merited the longest term. Stating
reasons to support that conclusion, the judge imposed CC

485

terms to achieve it. CA affirms, finding the judge’s reasoning
appropriate. The sentencing rules that pointed toward CS terms
were merely guidelines and the judge retained discretion to
impose CC terms for the reasons stated.
People v. May (1990) 221 Cal.App.3d 836. Defendant was
convicted in one case and was found in violation of probation in
another. She was given middle term in one case and CS term in
the other, with no reasons stated for CS terms. CA notes that
Blessing, re: harmless error, was rejected by this CA in
Bejarano line of cases on the ground that it would render
Lawson, requiring reasons for CS terms, meaningless. But CA
distinguishes that entire line because here, the mid-term was
imposed rather than the upper term, so there is no danger of
dual use of facts. Thus, issue is only whether there is a reasonable possibility of a different result if reasons are stated. CA
finds no such possibility since CS terms are supported by the
separate nature of the crimes, and the trial court is unlikely to
decide differently because it noted that CS terms added only 20
days to the total sentence, and it also denied W&I 3051
commitment and denied stay of execution based on family
problems. Only reasonable conclusion is that CS terms would
be reimposed if remand was ordered.
People v. Burnes (1990) 224 Cal.App.3d 1222. Defendant pled to
2 counts, one of which was committed while on bail for the
other. She also admitted a PC 12022.1 allegation. The trial
court first imposed the lower term of 16 months on one count,
plus a 2 year PC 12022.1 enhancement, plus a concurrent term
on the other count, for a total of 3 years and 4 months. The DA
then noted that appeared to violate the double-the-base-term
limit, and the trial court agreed. The sentence was then
amended to a middle term of 2 years, plus a 2 year
enhancement, plus a CC term, for a total term of 4 years. CA
holds that the trial court erred in concluding that the doublethe-base-term limit applied. CA concludes that PRATHER
controls since PC 12022.1 enhancements are really prior
conviction enhancements, because they can never be imposed
unless there is a “prior” conviction for the earlier offense. CA
also notes that PC 12022.1 requires CS terms for the original
offense and the one committed while on bail, and that mandate
was not followed here. Rather than remand, CA orders a
modification to the only sentence that fulfills all requirements
and the apparent desire of the trial court to impose the lowest
possible term - a lower term of 16 months plus a CS term of 8
months plus a 2 year enhancement, for a total term of 4 years.
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CA also notes in passing that the language of PC 12022.1
seems to require making the earlier crime the primary term and
the crime committed while on bail the subordinate term;
nonetheless, CA concludes that was not intended and the normal rule that the longer term is the primary term still applies.
People v. Mustafa (1994) 22 Cal.App.4th 1305. Defendant was
convicted of 3 counts of robbery, with a PC 12022.5 gun use
enhancement on each count. (3 separate incidents.) Trial court
imposed CC terms for the 3 robberies, but CS terms for the 3
gun use enhancements. CA holds this improper since the gun
use enhancements attach to specific counts and cannot be
imposed separately from the underlying counts. Since this was
an unauthorized sentence, it was not waived by the failure to
object below, but since the sentence was a legal aggregate
sentence fashioned in an unauhorized manner, CA holds that
on remand the sentence cannot be any longer than the original
sentence.
*People v. McClain (1997) 59 Cal.App.4th 696. CA finds no
problem concluding that a consecutive term can be doubled
under the Three Strikes Law, rejecting Lawson and
concluding that a consecutive term is not an enhancement.
Enhancements are added to principal terms, and then
subordinate terms run concurrently or consecutively.
Therefore, a consecutive term is not a term added to the base
term. CA does agree with Lawson that the same aggravating
facts that support an upper term cannot be used to support a
consecutive term, since that is in Rule 425 and is not in
conflict with any statute. But CA concludes that Rule
comments indicating that a consecutive term is an
enhancement are in conflict with statutory provisions and
therefore cannot stand.

REVIEW
GRANTED

People v. Navarro (2004) 124 Cal.App.4th 1175. Defendant was
convicted of several counts of sex crimes against his daughter
and step-daughter. The trial court imposed CS terms,
explaining there had been separate acts involving separate
victims on separate occasions, occurring over a long period of
time, not all at one time. The court also imposed a CS term for a
drug offense because it did not have any common factors with
the sex offense. On appeal, defendant argues that Blakely
mandates jury findings on the facts used to justify CS terms.
CA does not decide whether Blakely applies to decisions to
impose CS terms, holding instead that even if it does apply, the
findings were made by the jury here. Blakely only requires the
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jury to make the factual findings, not the determination of
whether CS terms should be imposed. The fact of different
victims was self-evident from the verdict forms. While the
information charged overlapping times frames for some counts,
the evidence could not support a finding that the different
incidents occurred on the same occasion, so by convicting of
each count, the jury necessarily found separate occasions.
There was no evidence drugs were supplied during any of the
charged crimes, so that conviction also means the jury found
that occurred on a separate occasion.
People v. Black (2005) 35 Cal.4th 1238. SC concludes that
Apprendi/Blakely rationale does not apply to judicial findings of
aggravating factors for upper terms or CS terms under
California’s DSL. SC thoroughly analyzes Blakely and Booker,
conceding the mandatory language of the DSL, requiring midterm unless there is aggravation, offers some support for the
claim that the mid-term should be considered the maximum
term that could be imposed under the bare jury verdict. But SC
summarily concludes the mandatory language is merely a
requirement that a decision to impose an upper term be
reasonable. SC sees the factors considered by judges as being
like traditional sentencing factors rather than crime elements
disguised as sentence factors. Most important, California trial
judges retain the kind of broad sentencing discretion that
Booker indicated was still proper, unlike the more rigid federal
sentencing provisions held improper in Booker. So SC
concludes the upper term is really the statutory maximum even
though the mid-term is the presumptive sentence. The same
rationale also leads to upholding judicial fact-finding to support
CS terms, plus the fact that imposing CS terms is clearly not a
matter of turning crime elements into sentencing factors.
b.

Specific Reasons Used To Justify Consecutive
Terms
1)

Crimes and Objectives Predominantly Independent

People v. Vizcarra (1980) 110 Cal.App.3d 858. Trial court gave
CS terms “in view of the fact that multiple victims were involved
in all of these counts.” CA concedes that each count involved a
single V, but concludes trial court was referring to all counts
and the fact that each count had a separate V. CA upholds the
CS terms per 425(a)(l) and (a)(5): independent objectives and
numerous convictions. Apparently those factors were not
specified, but CA concludes that is what was meant.
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People v. Poon (1981) 125 Cal.App.3d 55. Defendant was
convicted of several offenses which arose out of two separate
sexual attacks against separate victims. Noting that the offenses
had been consolidated for trial based on the fact that they were
“connected in their commission” (per Penal Code section 954),
defendant contends it was improper for the court to impose CS
terms based on the ground that the incidents were separate and
independent. CA rejects any analogy between the two contexts,
holding that the standards are completely different and that CS
terms were amply justified here.
People v. Weaver (1984) 151 Cal.App.3d 592. Defendant robbed
a pharmacy and was chased from the scene by an officer.
During the chase, defendant stole vehicles from 2 other persons
at gunpoint and eventually fired shots at another officer who
joined the chase. CA upholds CS terms for the robbery and the
attempted murder of the latter officer, rejecting an attack on
“independent crimes and objectives” and “different times with
different victims” as reasons for CS terms. CA simply applies a
PC 654 analysis and determines the crimes were independent
for PC 654 purposes. CA also finds no dual use of facts in the
3d reason for CS terms - “separate acts of violence”. Though
only one gun was used, there were several separate uses that
support this factor.
People v. Levitt (1984) 156 Cal.App.3d 500. After defendant’s
wife left him for his business partner, defendant bought a gun
under a false name, went to the business, and shot the partner
along with a customer who was with the partner. Defendant
was convicted of 2 counts of voluntary manslaughter with use
of a firearm and given CS terms. Multiple victims was an
improper CS factor since there was only 1 victim on each count.
The crimes and objectives were not predominantly independent,
but there were separate acts of violence. The errors were found
harmless.
People v. Gopal (1985) 171 Cal.App.3d 524. Trial court divided 6
property offense counts into 2 groups and ran the groups CS
because each group represented a separate course of conduct.
CA treats this as a 425(a)(1) criteria (“independent objectives”)
and holds factor adequate.
People v. Lamont (1986) 177 Cal.App.3d 577. In a case in which
CA holds CS terms to be mandatory and therefore reasons not
required, CA nonetheless states reasons given here would be
improper. Trial court gave defendant 2 years CS on a petty with
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a prior (PC 666) and cited independent crimes and separate
crimes as the reason (rules 425(a)(1) and (3)). CA holds crime by
nature was separate since the one is a prior crime so not a valid
justification.
People v. Bowman (1989) 210 Cal.App.3d 443. Defendant
burgled car dealer, breaking into several buildings and vehicles,
taking and damaging property. Defendant was convicted of 8
counts of PC 459 and 2 counts of GTA. CA easily finds that CS
terms do not violate PC 654, as each break-in had a separate
intent. Apparently without recognizing the distinct issues, CA
jumps from that to a conclusion that it was fine to base CS
terms in part on a finding that the crimes were predominantly
independent.
People v. Calvert (1993) 18 Cal.App.4th 1820. CA summarily
upholds CS terms for manufacturing methamphetamine and
transporting methamphetamine. The transportation occurred 4
months after the manufacturing, so the crimes were
predominantly independent and were committed at separate
times and places.
2)

Separate Acts or Threats of Violence

People v. Kilpatrick (1980) 105 Cal.App.3d 401. CA affirms CS
terms for rape and oral cop of single victim. Trial court
statement that the oral cop was a completely separate demand
and insult placed on the victim, and was separate in time,
properly bring the case within rule 425(a)(2) and (a)(3). Facts
state only that victim was kidnapped, forced to orally copulate
defendant in moving vehicle, and that “sometime later,”
defendant stopped the vehicle and had forcible intercourse.
People v. Poon (1981) 125 Cal.App.3d 55. Defendant was
convicted of several offenses which arose out of two separate
sexual attacks against separate victims. Noting that the offenses
had been consolidated for trial based on the fact that they were
“connected in their commission” (per Penal Code section 954),
defendant contends it was improper for the court to impose CS
terms based on the ground that the incidents were separate and
independent. CA rejects any analogy between the two contexts,
holding that the standards are completely different and that CS
terms were amply justified here.
People v. Sanchez (1982) 131 Cal.App.3d 718. Defendant was
given CS terms for three sexual assaults on a single victim in a
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single incident that lasted several hours. Among the reasons
were that the crimes were committed at different locations (in
an auto driven from one spot to another) and involved separate
acts of violence. Defendant contends that the car was a single
location and that there was a single continuing act of violence.
The CA merely notes that it had already rejected the contention
in holding that PC 654 did not prevent punishment for each
count.
People v. Alvarado (1982) 133 Cal.App.3d 1003. Defendants
were each given CS terms for 2 counts of attempted robbery
(two victims robbed simultaneously) based on multiple victims
and separate acts of violence. CA notes it need not discuss the
points in detail since a remand is necessary for other reasons,
but CA points out an apparent conflict with Rule 425, since this
was a single violent action (more or less) rather than separate
acts, and since there was only one victim of each count, not
multiple victims of a single crime or count.
People v. Savala (1983) 147 Cal.App.3d 63. CS terms were
imposed for multiple robberies on the basis of separate actions
committed at different locations with different victims. Although
there was only one victim in each count, the CA finds no error
of the type noted in HUMPHREY. Here, the court was not really
relying on multiple victims, but on the separate and distinct
nature of the crimes, a proper factor within Rule 425.
*People v. Bizieff (1984) 155 Cal.App.3d 1050. Defendant
confronted a woman outside her home, asked when her
husband would be home since he knew the husband wore a
$5000 ring, and then robbed the woman of various valuables
in the house. He tied her up and waited for the husband, who
arrived about 1-1/2 hours later. He then robbed the
husband. CA holds that “separate acts of violence” would be
a proper reason here for CS terms for the 2 robbery counts.
Defendant argued that PC 654 would preclude any
punishment for the 2d count, but for the exception for separate victims of violent crimes. Thus, it would be a dual use of
facts to allow this same factor to justify CS rather than CC
terms. Without deciding whether this is a valid argument, the
CA holds instead that PC 654 would not apply here anyway
for other reasons - the robberies were separate in time, one
was complete before the other began, this was not an
indivisible transaction, and defendant had separate intents to
rob the 2 victims.
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ORDERED
UNPUBLISH
ED

People v. Levitt (1984) 156 Cal.App.3d 500. After defendant’s
wife left him for his business partner, defendant bought a gun
under a false name, went to the business, and shot the partner
along with a customer who was with the partner. Defendant
was convicted of 2 counts of voluntary manslaughter with use
of a firearm and given CS terms. Multiple victims was an
improper CS factor since there was only 1 victim on each count.
The crimes and objectives were not predominantly independent,
but there were separate acts of violence. The errors were found
harmless.
People v. McElrath (1985) 175 Cal.App.3d 178. Defendant
received a 67 year 8 month sentence for various sex and nonsex offenses on 2 victims. Four counts of sex offenses on one
victim were run full term CS (PC 667.6(c)) for fifty-one years and
CS to two non-sex offenses which were run CS to each other.
There was also one five-year prior (PC 667.6(a)). CA holds court
must choose CS in general first and then choose between PC
1170.1 and 667.6(c). Court here chose full term because it
found D to be a serious sex offender, and there were separate
acts of violence and D was on parole. CA holds that the factor
that crimes involved separate acts of violence is inherent in
crime and does not justify PC 667.6 sentencing. But parole
factor and his threat to kill victim shows he’s more dangerous.
CA finds no cruel and unusual punishment in this sentence.
People v. Thurs (1986) 176 Cal.App.3d 448. Defendant entered
home and robbed husband and wife, holding a bayonet to each
of their throats at various points. CA upholds CS terms based
on the fact of separate acts of violence. PC 654 does not apply
as each 211 count dealt with a separate victim. CA finds
separate acts of violence since each V was exposed to a risk of
injury by separate acts that did not threaten the other. The fact
the two acts were done in order to achieve a single objective
does not matter.
3)

Different Times or Separate Places

People v. Kilpatrick (1980) 105 Cal.App.3d 401. CA affirms CS
terms for rape and oral cop of single victim. Trial court
statement that the oral cop was a completely separate demand
and insult placed on the victim, and was separate in time,
properly bring the case within rule 425(a)(2) and (a)(3). Facts
state only that victim was kidnapped, forced to orally copulate
defendant in moving vehicle, and that “sometime later,”
defendant stopped the vehicle and had forcible intercourse.
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People v. Flores (1981) 115 Cal.App.3d 67. Defendant
committed two robberies, with two victims in each, resulting in
four counts (2 robberies and 2 ADWs). The robberies were two
days apart. One factor used to support the FOUR CS terms was
that the crimes were committed at different times and places.
CA labels defendant’s contention that the robberies constituted
a single period of aberrant behavior as “frivolous”.
People v. Sanchez (1982) 131 Cal.App.3d 718. Defendant was
given CS terms for three sexual assaults on a single victim in a
single incident that lasted several hours. Among the reasons
were that the crimes were committed at different locations (in
an auto driven from one spot to another) and involved separate
acts of violence. Defendant contends that the car was a single
location and that there was a single continuing act of violence.
The CA merely notes that it had already rejected the contention
in holding that PC 654 did not prevent punishment for each
count.
People v. Wilson (1982) 135 Cal.App.3d 343. Defendant received
3 full CS terms for sex offenses against one victim. CA hints
that the judge should find the present offenses were so close as
to indicate a single period of aberrant behavior, but CA ends up
leaving that up to the trial judge. CA remands with specific
instructions to consider the lack of a prior record.
People v. Simon (1983) 144 Cal.App.3d 761. Defendant pled to
12 counts of forgery, all involving checks from a children’s
soccer league of which defendant was treasurer. CA upholds CS
terms and concludes 16 forgeries on different dates in a 40 day
period did not constitute “a single period of aberrant behavior”.
People v. Reeder (1984) 152 Cal.App.3d 900. Defendant
committed two acts of rape and two acts of oral copulation
against the same victim during a single evening. He was
sentenced to full CS terms on each count, but the trial record
was unclear as to whether the judge sentenced under P.C.
667.6, subd.(c) after exercising discretion or under the
mandatory provisions of subd.(d). CA rejects the application of
subd.(d) here, finding that the offenses occurred during a single
transaction. CA rejects the AG’s argument that since P.C. 654
doesn’t prohibit separate punishment, the offenses were
committed on separate occasions. Instead of the PC 654 test,
the CA holds that the test is whether there is “an interruption in
the criminal activity of sufficient duration or nature that the
end of one sexual episode and the start of another can be
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ascertained with reasonable certainty.” CA goes on to hold that
the Rule 425, subd.(a)(3) factor re: “A single period of aberrant
behavior” means the same as “during a single transaction.”
[NOTE -This seems to be too narrow a meaning for Rule 425,
subd(a)(3), which should cover separate incidents occurring
within a short time, such as a series of robberies in a single
evening.] In light of this conclusion, the CA goes on to note that
Rule 425(a)(3) cannot be used to determine the choice between
full CS terms per P.C. 667.6, subd.(c), or one-third CS terms
per P.C. 1170.l. CA finally concludes that since it is unclear
whether the trial court exercised discretion, or erroneously
believed this was a subd.(d) case, a remand for resentencing is
appropriate.
People v. Lamont (1986) 177 Cal.App.3d 577. In a case in which
CA holds CS terms to be mandatory and therefore reasons not
required, CA nonetheless states reasons given here would be
improper. Trial court gave defendant 2 years CS on a petty with
a prior (PC 666) and cited independent crimes and separate
crimes as the reason (rules 425(a)(1) and (3)). CA holds crime by
nature was separate since the one is a prior crime so not a valid
justification.
People v. Martin (1992) 3 Cal.App.4th 482. Defendant disputes
reliance on “different times and places” as reason for CS terms
when he committed multiple similar offenses on the same day.
CA finds no abuse, noting that the offenses were in different
locations and involved separate victims.
People v. Calvert (1993) 18 Cal.App.4th 1820. CA summarily
upholds CS terms for manufacturing methamphetamine and
transporting methamphetamine. The transportation occurred 4
months after the manufacturing, so the crimes were
predominantly independent and were committed at separate
times and places.
4)

Multiple Victims

People v. Fowler (1980) 109 Cal.App.3d 557. Defendant caused
accident resulting in two deaths and one injury. She was
convicted of felony drunk driving and two counts of vehicular
manslaughter. She got CC terms on the two manslaughters, but
CS to the felony drunk driving, based in part on multiple Vs. CA
rejects argument that multiple Vs as a factor for CS terms
should be restricted to cases of separate crimes, one of which
has multiple Vs. Such a construction would virtually eliminate
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this factor as a basis for CS terms. (Disavowed by same court in
People v. Humphrey (1982) 138 Cal.App.3d 881.) 3 VOTES FOR
HEARING
People v. Vizcarra (1980) 110 Cal.App.3d 858. Trial court gave
CS terms “in view of the fact that multiple victims were involved
in all of these counts.” CA concedes that each count involved a
single V, but concludes trial court was referring to all counts
and the fact that each count had a separate V. CA upholds the
CS terms per 425(a)(l) and (a)(5): independent objectives and
numerous convictions. Apparently those factors were not
specified, but CA concludes that is what was meant.
People v. Childs (1980) 112 Cal.App.3d 374. CA finds no abuse
of discretion in CS terms for 22-year old first offender, noting
that defendant committed numerous violent offenses against
many victims, with great potential for serious injury or death.
OPINION AFTER REHEARING
People v. Flores (1981) 115 Cal.App.3d 67. In two separate
incidents, defendant threatened two persons with a weapon
and, in each incident, took money from one. Result was two
counts of 211 PC and 2 counts of 245PC; with all four terms CS
for several reasons, including “multiple victims”. With no
discussion, CA concludes this was a proper factor. (There is no
mention of the fact that there was only one victim in each
count, or that CS terms would not even be an option to consider
if there had not been multiple victims.)
People v. Jones (1981) 124 Cal.App.3d 749. Defendant
challenges CS terms based on the sole factor of multiple
victims, contending that the factor should apply only where
there are multiple victims of separate criminal acts, as opposed
to three victims of a single assaultive act and a simultaneous
kidnapping here. After a brief discussion of the effect of Penal
Code 654, CA concludes that the multiple victims factor was
properly used here. (NOTE -CA never discusses the point that in
a Penal Code 654 situation, multiple victims constitutes a
minimum requirement before the question of CS or CC even
arises. This may be due to the unique circumstances here of a
plea bargain that essentially waived the application of Penal
Code 654.)
People v. Alvarado (1982) 133 Cal.App.3d 1003. Defendants
were each given CS terms for 2 counts of attempted robbery
(two victims robbed simultaneously) based on multiple victims

495

and separate acts of violence. CA notes it need not discuss the
points in detail since a remand is necessary for other reasons,
but CA points out an apparent conflict with Rule 425, since this
was a single violent action (more or less) rather than separate
acts, and since there was only one victim of each count, not
multiple victims of a single crime or count.
People v. Humphrey (1982) 138 Cal.App.3d 88l. Defendant was
given CS terms for two robberies with the stated reason being
multiple victims. Abandoning its own prior opinion in FOWLER,
the CA concludes that this is an improper factor where each
count only involves one victim. Instead, the factor should be
restricted to cases where there are two or more counts or crimes
and at least one of the counts involves multiple victims.
People v. Savala (1983) 147 Cal.App.3d 63. CS terms were
imposed for multiple robberies on the basis of separate actions
committed at different locations with different victims. Although
there was only one victim in each count, the CA finds no error
of the type noted in HUMPHREY. Here, the court was not really
relying on multiple victims, but on the separate and distinct
nature of the crimes, a proper factor within Rule 425.
People v. Weaver (1984) 151 Cal.App.3d 592. Defendant robbed
a pharmacy and was chased from the scene by an officer.
During the chase, defendant stole vehicles from 2 other persons
at gunpoint and eventually fired shots at another officer who
joined the chase. CA upholds CS terms for the robbery and the
attempted murder of the latter officer, rejecting an attack on
“independent crimes and objectives” and “different times with
different victims” as reasons for CS terms. CA simply applies a
PC 654 analysis and determines the crimes were independent
for PC 654 purposes. CA also finds no dual use of facts in the
3d reason for CS terms - “separate acts of violence”. Though
only one gun was used, there were several separate uses that
support this factor.
People v. Levitt (1984) 156 Cal.App.3d 500. After defendant’s
wife left him for his business partner, defendant bought a gun
under a false name, went to the business, and shot the partner
along with a customer who was with the partner. Defendant
was convicted of 2 counts of voluntary manslaughter with use
of a firearm and given CS terms. Multiple victims was an
improper CS factor since there was only 1 victim on each count.
The crimes and objectives were not predominantly independent,
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but there were separate acts of violence. The errors were found
harmless.
People v. Avalos (1984) 37 Cal.3d 216. Defendant was
convicted of murder and two ADW’s in one incident and got CS
terms. Court holds separate acts of violence not a proper factor
for giving CS term. Court also finds a dual use problem with
court using same reasons for CS as for aggravation. Nevertheless, errors were all harmless.
People v. Murray (1990) 225 Cal.App.3d 734. Defendant was
convicted of 4 counts of second degree murder based on killing
4 occupants of another car into which he collided when driving
while intoxicated. He was given 2 CS terms and the rest were
concurrent. CA finds no PC 654 problem as there were separate
victims of a violent crime. CA finds greater culpability because
this act of driving (drunk driving) is likely to cause harm to
more than one victim. CA also notes that Rule 425(a)(4) would
apply here - although some cases say it should each have a
single victim, other cases apply this factor when each such
count is transactionally related. In any event, even if Rule
425(a)(4) did not apply, that would not matter here since these
were indeterminate 15-life terms, not determinate terms.
People v. Leung (1992) 5 Cal.App.4th 482. Defendant was given
CS terms for robberies of several victims during one robbery. CA
upholds use of multiple victims factor as a reason for CS terms.
CA traces the cases that have criticized or allowed use of this
factor, noting that it has been taken out of the Rules of Court
for both CS terms and aggravation, due to confusion in its
application. But CA rejects the Humphreys line of cases and
finds the factor proper since multiple offenses committed
against multiple victims is distinctively worse than multiple
offenses against a single individual.
People v. Valenzuela (1995) 40 Cal.App.4th 358. Driving while
intoxicated, defendant’s car struck another and resulted in the
death of 2 persons in the other car. He was convicted of 2
counts of vehicular manslaughter and was given consecutive
terms based solely on the multiple victim factor. CA notes that
the multiple victim factor has been deleted from the rules of
court, apparently due to confusion after Courts of Appeal had
split on whether this factor could be used when there was only
one victim per count. But CA concludes there has to be a way to
punish defendant for each death that he caused, so it follows
the line of cases that allows use of this factor and CA also finds
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no problem with the fact this factor is no longer listed in the
Rules of Court.
5)

Numerous Convictions

People v. Vizcarra (1980) 110 Cal.App.3d 858. Trial court gave
CS terms “in view of the fact that multiple victims were involved
in all of these counts.” CA concedes that each count involved a
single V, but concludes trial court was referring to all counts
and the fact that each count had a separate V. CA upholds the
CS terms per 425(a)(l) and (a)(5): independent objectives and
numerous convictions. Apparently those factors were not
specified, but CA concludes that is what was meant.
People v. Reynolds (1986) 178 Cal.App.3d 407. Defendant
received a CS term for robbery with a burglary principal term.
Reason in support was defendant’s “numerous” convictions.
Defendant only had two priors. CA holds the trial court did not
err and if it had its error was harmless.
6)

Other Reasons Used to Justify CS Terms

People v. Fowler (1980) 109 Cal.App.3d 557. Defendant was
given CS terms for vehicular manslaughter and felony drunk
driving, based in part on conclusion she would be a continuing
danger to others if she continued to drink and drive. CA finds
this supported by the record and that the probability that
defendant would repeat the offense was a proper reason for CS
terms. 3 VOTES FOR HEARING
People v. Hall (1980) 112 Cal.App.3d 123. Trial court put
defendant on probation after suspending a prison term, but
before the suspension the court set the term at the upper term
and ordered CS terms. The major reason given was to
encourage defendant to lead an uprighteous life and not violate
probation. CA upholds this was a proper reason for these
sentence choices, slipping back and forth between discussing
aggravation and CS terms, and never referring to the apparent
dual use of facts.
People v. Ginese (1981) 121 Cal.App.3d 468. In imposing CS
terms for two counts of lewd acts on children under 14, CA
referred to separate victims and also stated that, pursuant to
Rule 408 authorization to consider unlisted factors, CS terms
were needed to protect society to the maximum and to punish
the defendant to the maximum, for what he did to young
innocent children. CA holds the reasons stated were proper and
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adequate, and that the reference to children and youth merely
described the nature of the offense and was not an improper
reliance on an element. [NOTE--The notion that a desire to
impose maximum punishment or protect society is a “reason”
for a sentence choice should be scrutinized carefully. Shouldn’t
the crucial questions be, “Why does this case merit a maximum
sentence?” or “Why does this case require maximum protection
of the public?” Without stating reasons that answers those
questions, what has the trial court told us regarding the reason
for a particular sentence choice in a particular case?]
*People v. Johnson (1982) 130 Cal.App.3d 553. CA agrees
that the factor used to support CS terms, pattern of violent
conduct, was not necessarily established by prior resisting
arrest and disturbing the peace convictions, but, per rule
408, CA holds it was nonetheless proper to consider these
and other priors, and that the expressed belief that the wellbeing of the community required CS terms was an adequate
reasons for CS terms. Also, prior CYA commitment was a
proper reason for CS terms, per rule 421(b)(3) or rule 408.
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People v. Sanchez (1982) 131 Cal.App.3d 718. Defendant was
given an upper term based in part on numerous priors of
increasing seriousness, and CS terms based in part on a
pattern of violent conduct. CA finds no overlap resulting in any
dual use of facts, concluding that the present offense alone (3
sexual assaults against one victim over several hours) shows
the pattern of violent conduct independent of the prior offenses
used to justify the upper term. In ambiguous dicta, CA may
have indicated that numerous priors and priors of increasing
seriousness could constitute two separate factors, although this
interpretation is not necessary in the context of the discussion.
People v. Collins (1983) 143 Cal.App.3d 742. Defendant pled to
rape in concert and forcible oral copulation in concert. The trial
court imposed full CS upper terms for the 2 counts. Reasons
were stated for the upper terms. The court stated that full CS
terms would be imposed under 667.6, subd. (c) because in view
of all the circumstances, the court deemed that appropriate.
The CA remands for resentencing, holding that the sentencing
rules requiring reasons apply to PC 667.6 offenses. The reasons
given for CS terms were inadequate since they seem to be the
same reasons used to aggravate.
People v. Key (1984) 153 Cal.App.3d 888. Defendant was given
an upper term for rape based on lack of remorse. He was also
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given a CS term for a second rape of the same victim, with lack
of remorse again stated as a reason. CA holds that if lack of
remorse were valid here, there would be no improper dual use
of facts, since the factor applies separately to each rape. In
other words, defendant was not remorseful about either crime.
However, CA also holds that lack of remorse was not a proper
aggravating factor here. CA notes that it is listed as a factor to
consider regarding suitability for probation, not as a listed
factor in aggravation. CA concludes that a defendant who
admits guilt but is not remorseful can be expected to repeat the
crime. But when evidence of guilt is not overwhelming
(defendant’s word against victim’s word), and defendant has at
all times denied that any rape occurred, his lack of sorrow for
the victim does not indicate a likelihood of repetition.
People v. Smith (1984) 155 Cal.App.3d 539. The CA holds that
the only reason given to justify full CS terms per PC 667.6,
subd.(c) - the nature of the crimes - was an inadequate reason.
But, the error was harmless since the judge made clear his
intent to impose the maximum term permitted by the plea bargain, and other reasons (many prior convictions, prior failure on
probation) were present to justify full CS terms. Use of those
other reasons in denying probation did not preclude their use to
justify CS terms.
People v. Leroy (1984) 155 Cal.App.3d 602. Defendant’s
probation was revoked because of a conviction of a new offense.
The trial court imposed a CS term on the revocation offense
because of the facts of the new offense. The CA affirms, holding
that the rule that forbids reliance on subsequent events was not
violated here. The rule deals only with the length of the
sentence for the revocation offense, not with whether the
sentence is to run concurrently or consecutively to terms for
other offenses. The CA notes that if the sentence for the new
offense was pronounced after the sentence for the revocation offense, it would be proper to rely on the facts of the new offense
in deciding whether to impose CS terms, so there is no real
difference in what happened here.
People v. Ramirez (1985) 165 Cal.App.3d 214. Defendants were
sentenced to an upper term on one sex offense with CC terms
for two other sex offenses and two upper terms for two rapes
which were CC to each other but full term CS to the principal
offense. Court’s reason for imposing term CS was that “all the
terms could be CS.” CA holds court failed to state adequate
reasons because it didn’t give underlying rationale but merely
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restated a possibility. On PC 667.6 full term, CA holds court
failed to identify reasons for either CS or full-term CS while it
must do both. Remand ordered because sections are highly
punitive and so should not be used unless reasons for doing so
are clear.
People v. McElrath (1985) 175 Cal.App.3d 178. Defendant
received a 67 year 8 month sentence for various sex and nonsex offenses on 2 victims. Four counts of sex offenses on one
victim were run full term CS (PC 667.6(c)) for fifty-one years and
CS to two non-sex offenses which were run CS to each other.
There was also one five-year prior (PC 667.6(a)). CA holds court
must choose CS in general first and then choose between PC
1170.1 and 667.6(c). Court here chose full term because it
found D to be a serious sex offender, and there were separate
acts of violence and D was on parole. CA holds that the factor
that crimes involved separate acts of violence is inherent in
crime and does not justify PC 667.6 sentencing. But parole
factor and his threat to kill victim shows he’s more dangerous.
CA finds no cruel and unusual punishment in this sentence.
People v. Daye (1986) 177 Cal.App.3d 1152. Court gave CS
sentences for two rapes citing “independent identity”,
“separateness”, “distinctness”, victim vulnerability, and
defendant’s dangerousness. CA upholds these factors as appropriate and supported by the record.
People v. Forbes (1986) 182 Cal.App.3d 676. CA upholds order
that CALIF term be served CS to existing FLORIDA term.
Although trial court’s initial comments indicated concern with
uncertainty over the precise length of the FLORIDA term, other
comments show that main concern was that CALIF term be
served in CALIF. CA finds that to be a proper reason for CS
terms. Trial court also noted that CALIF and FLORIDA crimes
were separate, another valid reason for CS terms. ALSO,
although Rule 451(b) says CALIF determinate term is to
commence after completeion of other state term, CALIF cannot
send defendant to FLORIDA until FLORIDA demands him. Per
PC 1553.1(a), since defendant escaped from FLORIDA, CALIF
must hold him until he has served his CALIF term.
People v. Thompson (1990) 222 Cal.App.3d 1647. Defendant
was convicted of 2 counts of assault with a deadly weapon,
based on a single incident with multiple victims. He was given
CS terms based, in part, on the factor of a pattern of violence.
Noting he has only 1 prior conviction involving violence, de-
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fendant argues that the present case should not be considered
in determining whether there is a pattern of violent conduct.
Defendant also argues that without the present case, there is no
such pattern here. Citing Sanchez and Lutz, CA sees no reason
why the present case should not be considered in determining
whether there is a pattern of violent conduct. CA finds such a
pattern established here.
People v. Neal (1993) 19 Cal.App.4th 1114. CA holds that the
failure to object when the trial court failed to state reasons for
CS terms waived the issue for appeal. CA relies on Saunders
and Welch in order to reject prior cases that have found waiver
inapplicable in this context. CA discusses many cases finding
waiver of sentencing errors, and distinguishes between
jurisdictional errors that require no objection (such as PC 654
violations) and non-jurisdictional sentencing errors, where the
sentence is authorized and the only issue is in regard to the
manner in which the sentence was imposed. CA also notes in
fn. 2 that no objection would be needed if there had been
insufficient evidence to support CS terms. CA relies on defense
counsel’s duty to assist the court but never mentions the DA’s
obligation to assist the court in avoiding such errors.
c.

DSL Term Consecutive To A Non-DSL Term

People v. Martinez (1979) 88 Cal.App.3d 890. Defendant was
convicted of DSL offense after previous conviction of ISL offense.
Trial court imposed CS terms based on DSL term for the ISL
offense, plus 1/3 of the term for the DSL offense. CA reverses,
holding that DSL CS provisions relate only to CS DSL terms,
and that it is for CRB to set the aggregate when a DSL term is
CS to an ISL term.
People v. Veasey (1979) 98 Cal.App.3d 779. CA holds that PC
1170.1(a) re: one-third of base term for CS counts makes sense
only when all CS offenses are California offenses. The rule is
inapplicable where defendant is sentenced CS to a prior federal
sentence.
People v. Walling (1980) 105 Cal.App.3d 893. Concluding that
the one year and one day sentence for PC 4532(a) is not a DSL
sentence within PC 1170, CA concludes that the year and a day
is the only authorized sentence, rather than one-third of that
per PC 1170.1(a) provisions re: CS terms.
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People v. Grimble (1981) 116 Cal.App.3d 678. Defendant was
charged with PC 209 and several other offenses carrying
determinate terms. He was convicted of all but the 209, with a
hung jury on that count. He was sentenced for all but the 209.
After conviction of the 209 at a second trial, he was resentenced
to life on the 209 and CS DSL terms on other counts, all figured
at 1/3 of the middle terms. Later, trial court vacated that
judgment and imposed one full CS term, plus others at 1/3, all
CS to the life term. CA holds that the latter judgment was the
proper way to do it and that the trial court had jurisdiction to
correct the prior unauthorized judgment.
People v. Day (1981) 117 Cal.App.3d 932. Defendant was
convicted of lst degree murder (25-life) and an unrelated 2ll for
which he was given a CS upper term of 5 years. In a superficial
discussion of legislative intent, the CA finds this was correct,
and that the rule re: l/3 of the mid term for CS terms does not
apply to a DSL term that is CS to an indeterminate term.
People v. McGahuey (1981) 121 Cal.App.3d 524. Defendant was
given 25-life for first- degree murder and one-third of the midterm for each of several CS DSL terms. After CDC and AG
requested correction, the court filed an amended abstract giving
defendant a full CS upper term on one of the DSL counts. C.A.
holds that the original sentencing was incorrect since the onethird rule does not apply to a term CS to nonDSL term, so there
should be one full principal DSL term and the new sentence
must be pronounced orally in defendant’s presence to be valid,
so defendant must be resentenced here.
People v. Glaude (1983) 141 Cal.App.3d 633. Defendant was
convicted of murder and robbery of one victim and kidnap of a
second victim. After holding that it was error to stay the kidnap
term per PC 654, CA remands for resentencing with a quote
(but no further discussion) from DAY regarding a full term
rather than one-third of the middle term when a DSL term is CS
to an indeterminate term.
*People v. Russell (1985) 168 Cal.App.3d 983. Defendant
received LWOP and a two-year enhancement on it for PC
12022.5. CA holds the two years run first, followed by the
LWOP.

ORDERED
UNPUBLISH
ED

People v. Gallegos 1985) 170 Cal.App.3d 386. Defendant was
given 6 years for rape plus 3 years for gun use per PC 12022.3,
to run CS to a life term for 209 PC. Defendant notes that 669,
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which allows DSL term CS to a life term, specifies several
enhancements, but not PC 12022.3. Nonetheless, CA holds it
was proper to include the PC 12022.3 in the term that runs
before the life term starts. CA finds the purpose of the
amendment to PC 669 was clear and would be frustrated by
failing to include the later passed PC 12022.3 statute. Also, the
PC 12022.3 term is included in the PC 1170.1 term and PC
1170.1 is specified in 669, so there was no need to expressly list
PC 12022.3. (Then why list the others?)
People v. Forbes (1986) 182 Cal.App.3d 676. Defendant was
convicted of armed robbery and was enhanced for a prior
serious felony conviction of residential burglary in Florida and
two years eight months for a CS auto theft which total was
ordered served CS to a Florida sentence on which D had escaped. The purpose of the CS was to ensure D would serve his
time in Florida before being returned to California. This is a
valid reason. The trial court’s citation to defendant’s record and
the separateness of the crimes are enough to justify the CS
sentence.
In re Thompson (1985) 172 Cal.App.3d 256. Defendant was
given a life term in 1975. In 1982, he was given a CS 7 year
term for in-prison offenses. CDC treated this as tolling the life
term until the completion of the DSL term. CA notes that PC
1170.1(c) expressly provides that the term for an in-prison offense starts when the existing term ends. CA acknowledges that
PC 669 says when an ISL term is ordered CS to a DSL term, the
DSL term shall be served 1st, but CA concludes that does not
mean it can interrupt an ISL term that was already being
served. GRIMBLE is distinguished. If there is an ambiguity, PC
1170.1 is the specific statute that controls over the general. No
discussion as to why it matters.
People v. Cota (1987) 191 Cal.App.3d 150. Defendant was
convicted of misdemeanor escape and forgery. He got 2 years for
forgery and a year and a day CS for escape. CA holds the 1/3
rule for CS determinate terms applies to the year and a day
term even tho it is not a “middle” term. PC 4532 was amended
in 1984 to describe the year and a day term as a determinate
term and to remove the requirement that it be CS. Also, PC
1168 was amended to provide that offenses for which a choice
of 3 terms is specified or for which a single term is specified,
shall be sentenced per PC 1170. In 1985, the felony escape
provisions of PC 4532(b) were amended to provide mandatory
CS with specification of no reduction under PC 1170.1(a), with
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no such specification in PC 4532(a). All this indicates an intent
to apply the 1/3 provisions to the year and a day term. At the
very least, this is an ambiguity to be resolved in favor of the defendant.
*People v. Vasquez (1987) 197 Cal.App.3d 331. Defendant
was given CS terms for PC 187 2d (ISL term) and a DSL
crime. He contends trial court erred in not stating reasons.
CA finds that the statement of reasons applies only to PC
1170 (DSL) crimes. No statute or Rule of Court requires
reasons for an ISL term CS to a DSL term. CA acknowledges
this is ironic, in view of the very lengthy term that can result,
but CA concludes this is the apparent legislative intent, since
it would have been easy to require otherwise. (Shallow
analysis.)

ORDERED
UNPUBLISH
ED

People v. Reyes (1989) 212 Cal.App.3d 852. Defendant was
enhanced for GBI on a PC 217 count that was CS to a PC 187
2d that carried a 15-life term. Since the crime occurred when
HARVEY still controlled, and PC 217 was not listed in PC
667.5(c), HARVEY would block enhancements on the CS term,
but only in the case of a DSL term CS to another DSL term.
When the single DSL term is CS to an ISL term, the rule does
not apply.
*People v. Marquez (1991) 226 Cal.App.3d 969. Defendant
was convicted of 2d degree murder of 1 victim and attempted
murder of another, in a single incident. Per PC 669, the
determinate term for attempted murder was imposed first.
With no discussion re: whether being an ISL term makes any
difference, CA holds that since the 15 to life term for second
degree murder was a subordinate term for a listed violent
felony, enhancements on that count were limited to 1/3 of
the prescribed term.

ORDERED
UNPUBLISH
ED

People v. Jackson (1993) 14 Cal.App.4th 1818. CA applies
McGahuey rationale and concludes that when defendant is
sentenced for both determinate and indeterminate terms, a PC
12022.5 gun use enhancement attached to an indeterminate
offense receives a full CS term rather than coming under the PC
1170.1 one-third CS provisions. The status of the enhancement
depends on the status of the offense to which it attaches.
People v. Dixon (1993) 20 Cal.App.4th 1029. CA holds that a
statement of reasons is required when the sentence for a
determinate term count is ordered to run consecutive to the
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sentence for an indeterminate term count. Even though the
indeterminate term sentence is rendered pursuant to PC 1168,
and that section has no requirement of reasons, the fact
remains that when a CS term is imposed for a count that is
determinate and sentenced under PC 1170 et seq, the
requirement of stated reasons applies.
*People v. Gooley (1996) 47 Cal.App.4th 860. Defendant
committed a drug offense while in prison for an earlier
offense. By the time he was tried and convicted of the new
drug offense, he had been released on parole for the prior
offense, and had then had parole revoked for unrelated
reasons, and was serving a term for parole violation when he
was sentenced on the present offense. The sentencing court
ordered the new term to be fully consecutive to the parole
violation term being served. CA discusses fully the meaning
of concurrent and consecutive terms, and concludes both
terms apply only to terms of imprisonment resulting from
judgments. A parole revocation is not a judgment, and
neither the parole authorities nor the courts have the power
to interfere with one another. This case is closest to Mathews,
but different in that Mathews involved a new crime
committed after release from the old crime, a parole
revocation based on the new crime, and the use of the old
crime as a prior to enhance the term for the new crime.
Having said all that, the CA concludes the present sentencing
court had no jurisdiction to impose the new term concurrent
or consecutive to the term for parole revocation, and should
have said nothing on that point. The new court did properly
determine defendant was entitled to no presentence credit for
any time during which he was in custody for the parole
revocation (since it was based on reasons unrelated to the
new crime), but that was all that should have been done.

ORDERED
UNPUB–
LISHED

*People v. Harrison (1997) 60 Cal.App.4th 107. Defendant
had several different cases pending, with the same prior
convictions pled in each. He entered into a plea bargain that
resulted in a single sentencing encompassing counts from
different pleadings. He received PC 667 5 year enhancements
for two priors, but the People argue that he should have been
enhanced for those same two priors again, since they were
pled in 2 different cases. CA finds no error. Per Tassell, the
priors can only be used once for the defendant, not once for
each crime. While defendant was sentenced under the Three
Strikes Law, CA sees nothing in the language of PC 1170.12
that changes this application of Tassell, or that limits Tassell

ORDERED
UNPUBLISHED
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to sentencing under PC 1170.1.
People v. Lyons (1999) 72 Cal.App.4th 1224. Defendant was
sentenced to 125 years to life for several robbery convictions,
pursuant to the Three Strikes Law. He also received a
determinate term of 33 years, which included full CS terms for
gun use enhancements on the robberies. Defendant argues that
he should only get 1/3 of the mid-term for the gun use
enhancements, rather than full terms. CA upholds the full
terms, seeing this as covered by the same principle as other
cases that combine determinate and indeterminate terms - that
an indeterminate term is not a principal term or a subordinate
term. Where an indeterminate term is imposed, PC 1170 does
not apply, so the 1/3 of the mid term rule for consecutive terms
does not apply. Furthermore, gun use enhancements are not
separate crimes and cannot exist without the crime to which
they attach. When a gun use enhancement is attached to an
indeterminate term it is not a subordinate term and must run
full strength.
People v. Felix (2000) 22 Cal.4th 651. Defendant was sentenced
to 25-life for murder and a CS term of life for attempted murder.
He was given a full upper term of 10 years for firearm use on
each count. SC affirms, holding that when 2 ISL terms are CS
to one another, enhancements on both are full. The 1/3 of the
mid-term rule has no application to a subordinate term that is
an ISL term. SC also concludes that bother straight life terms
and life top terms are ISL terms. Language in some prior cases
indicating that straight life terms were determinate is dismissed
as not focused on the sentencing context.
People v. Hagen (2001) 88 Cal.App.4th 378. CA concludes that
R&T Code section 19405’s specification of a prison term of “not
more than three years,” describes an indeterminate term which
is not subject to the rule of 1/3 of the term for CS terms. CA
rejects the contention that the section describes a determinate
term of 3 years.
d.

Misdemeanor Consecutive To A Felony (and other
misdemeanor issues)

In re Eric J. (1979) 25 Cal.3d 522. Court concludes that PC
1170.1(a) re: one-third of base term for CS offenses applies also
to CS misdemeanors in the case of a juvie committed to CYA,
but it does not apply to CS misdemeanors in adult sentencing.
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People v. Fowler (1980) 109 Cal.App.3d 557. Without any
discussion, CA applies ERIC J. dicta to uphold full term (rather
than 3 one-third) for CS misdemeanor in adult sentencing. 3
VOTES FOR HEARING
People v. Hartsfield (1981) 117 Cal.App.3d 504. Defendant was
sentenced to prison on a felony count. In a separate burglary,
he was given a one-year CS term in the county jail, making the
burglary a misdemeanor. With little discussion other than a
long quote from ERIC J., CA finds no problem with the full CS
term for the misdemeanor since the PC 1170.1, subd. (a) rule
re: one-third of the middle term only applies to multiple
felonies.
People v. Haendiges (1983) 142 Cal.App.3d Supp. 9. Defendant
was sentenced to consecutive terms totalling 4 years and 3
months for several misdemeanor offenses. He contends that
limits on CS terms that apply to felonies (l/3 of the mid-term,
double the base term, etc.) must apply to avoid longer terms for
misdemeanors than for felonies. The Appellate Department sets
forth a persuasive discussion that ERIC J. does not necessarily
mean that there should be no relief here. The court quotes at
length from a very logical Attorney General’s opinion and also
notes the equal protection and cruel and unusual punishment
problems, but the court concludes that it is not the appropriate
court to overturn the interpretations other courts have given to
ERIC J.
People v. Powell (1985) 166 Cal.App.3d Supp. 12. Defendant
was convicted of 13 counts of PC 487 (misdemeanor per PC 17)
and given 13 CS 6 mo. terms, for a total of 6-1/2 years jail, to
be followed by 6-1/2 more years of probation. Appellate
Department finds an equal protection problem where PC 17
wobblers are treated as misdemeanors and the total term is
longer than would be possible if they had been treated as
felonies. In calculating the maximum felony term, Appellate
Department concludes that the double the base term limit
would make it 6 years. Appellate Department refuses to
consider the possibility of PC 12022.6 (per DA argument that
several counts involved > $25,000) since 12022.6 requires
pleading and proof; guilty pleas here did not establish the
$25,000 value of the property. In dicta, Appellate Department
suggests that for non-wobblers, the limit would be determined
by utilizing the PC 18 formula of 16 months-2 years-3 years.
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People v. Ellestad (1985) 168 Cal.App.3d 663. Defendant was
convicted of felony in County A - ISS, and probation granted
with 1 year jail. Defendant failed to report and was arrested in
County B where he was convicted of a misdemeanor and given 1
year in jail. County A revoked probation and imposed a prison
term, CS to the misd jail term. CA affirms, distinguishing
CRAMER since there def was ordered to serve a prison term and
then a CS probation term, conflicting with the purpose of
probation. Here, probation was already revoked. No problem of
conflicting jurisdiction since both terms here were straight time.
In re Valenti (1986) 178 Cal.App.3d 470. Defendant was
sentenced to CS terms on several misdemeanors, for a total of
3-1/2 years. He contends it violates equal protection to give 1/3
for CS felonies but not for CS misdemeanors. CA disagrees and
finds POWELL not persuasive. CA finds misdemeanants and
felons not similarly situated since there is a significant difference in the quality and duration of punishment - felons must
spend 3 years on parole and suffer many other disabilities not
shared by misdemeanants. CA also finds the state has a
compelling interest in discouraging criminality, and that the
goals of PC 1170.1 are inapplicable to the present case. CA
notes there is no argument here that the total term was unjust
for the offensess in question.
In re Claude J. (1990) 217 Cal.App.3d 760. Juvie was
committed to CYA for 30 months for 5 misdemeanors, at 6
months per count CS. Juvie then won habeas relief reducing
the term to 14 months figured at 6 months for one count plus 4
counts at 1/3 of 6 months, or 2 months each. On People’s appeal from grant of habeas, CA affirms reluctantly. CA feels
bound by ERIC J., although CA insists that ERIC J. was
wrongly decided. While Eric J. dealt with felony and
misdemeanor, rather than multiple misdemeanors with no
felony, CA does not see that as a basis for distinction, given the
rationale of ERIC J.
People v. Fugate (1990) 219 Cal.App.3d 1408. Defendant was
convicted of several felony counts and 2 misdemeanor counts.
The misdemeanors were ordered to run CC to one another, but
CS to the felonies. Reasons were given for making the felony
counts CS to one another, but no reasons were given for making
the misdemeanor counts CS to the felonies. Defendant claims
that the CS misdemeanor decision was a sentence choice
requiring reasons per PC 1170, subd. (c). CA acknowledges
that, unlike PC 1170.1, nothing in PC 1170, subd. (c) excludes
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application to misdemeanors. CA looks to the sentencing rules
for guidance, finds vague language in Rule 403 supported by a
Comment that indicates a belief that PC 1170 applies only to
felonies, and concludes in light of this and the absence of a
clear legislative directive the burden of an additional
requirement of reasons for misdemeanors CS to felonies should
not be placed on trial courts.
People v. Hibbard (1991) 231 Cal.App.3d 145. Defendant was
convicted of 3 separate drunk driving charges, each with several
priors, plus several other driving offenses, resulting in CS
misdemeanor terms totaling 10 years. He argues this was a
denial of equal protection because the felony recidivist drunk
driver statute enacted after his crimes (VC 23175) would have
resulted in a maximum term of 6 years, due to the 1/3 CS rule
and the double-the-base-term limit. Nonetheless, CA sees this
as no different from any other case where a denial of equal
protection is argued because felons get 1/3 CS terms while
misdemeanants do not. The simple answer is that felons and
misdemeanants are not similarly situated. Here, while
defendant serves a longer term, he will not be subject to the
post-release disabilities to which a felon is subjected.
People v. Murray (1994) 23 Cal.App.4th 1783. CA holds the
double-the-base-term limit applies to misdemeanors as well as
felonies in a mixed misdemeanor and felony sentencing context.
CA rejects cruel and unusual punishment and public policy
arguments, but accepts statutory construction and equal
protection arguments. CA recognizes that equal protection
arguments have been rejected when straight misdemeanor
sentences have been compared to straight felony sentences,
because felons suffer greater disabilities even when their
sentence is shorter. But in a mixed situation, as here, there is
no rational basis for subjecting defendant to the greater felony
disabilities and also a longer term than if he had been convicted
of only felonies. Indeed, due to the fundamental interest
involved, the strict scrutiny standard applies here.
People v. Erdelen (1996) 46 Cal.App.4th 86. CA reiterates its
own opinion in Valenti, based on Eric J., re: no equal protection
problem in giving a full consecutive term (rather than 1/3 of the
middle term) when there are consecutive sentences for a felony
and a misdemeanor. CA acknowledges contrary language in
Murray, but notes that it involved a different context (whether
the double-the-base-term limitation applied when there were
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consecutive terms for misdemeanors and felonies). CA rejects
any application of the Murray rationale to the present context.
People v. Downey (2000) 82 Cal.App.4th 899. Defendant was
arrested and released on bail in 6/96. He was arrested again a
month later He pled no contest to 3 misdemeanor counts and
one felony, arising from the 2 arrests. He was put on probation
on conditions that included time in an inpatient drug program.
Over a year later probation was revoked and reinstated, with
more time in a residential drug program. A year and a half later
he was violated again. The Court imposed sentence on each
misdemeanor, offsetting each sentence by time previously
served separately in jail or in drug programs. Three years in
prison was imposed on the felony count, consecutive to the
misdemeanor counts, partially offset by credits remaining that
were not used against any of the misdemeanor counts. CA first
holds the trial court erroneously believed the felony had to be
CS to the misdemeanors, because only the felony was sentenced
under the Determinate Sentence Law. In fact, concurrent
sentencing was permissible. Also, per PC 669, the failure to
specify whether the misdemeanor counts were to be concurrent
or consecutive to one another must result in concurrent terms.
The fact that the various times credited against each of the
misdemeanors was served at a separate time does not
constitute an express determination these were consecutive
terms. Thus, the misdemeanor counts must be deemed
concurrent, making even more credits available against the
felony count.
e.

Penal Code § 1170.1, subd. (c) (formerly subd. (b))
re: Full CS Term For In-Prison Offenses , and
Penal Code § 4532 re: Mandatory CS Terms for
Violent Escape (See also Section II, “Selection of the
Principal Term”)

People v. Jackson (1979) 91 Cal.App.3d 767. Defendant was
sentenced CS for escape and burglary, with the escape used as
the principal term. Defendant contended that, since the escape
was (by mandatory statute) required to be sentenced CS, it
could not be the principal term but could only be CS to the
principal term. CA rejects this and finds that, since it carried
the longer term, the escape was the proper principal term.
*People v. Beckham (1980) 109 Cal.App.3d 1. Construing PC
1170.1, subd. (b) re: full consecutive term (rather than onethird) for 3 offenses committed while confined in state prison,
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CA holds that it does apply to escape from a county jail which
occurred after defendant had been committed to prison in
one case, but was awaiting trial on another case. Such a
defendant is in constructive custody of CDC.

ED

People v. Jones (1980) 110 Cal.App.3d 75. CA holds that PC
ll70.l re: one-third of the middle term applies to a CS term for
escape (PC 4532, subd. (b)). While a CS term is mandatory, the
statute does not clearly provide for a full term rather than onethird. (Compare PC 667.6, subd (d).)
In re Kindred (1981) 117 Cal.App.3d 165. CA construes PC
1170.1, subd. (b) as mandating a full CS term on a CS term for
escape from state prison. CA notes that JONES dealt with
escape from local custody by a person under a prison sentence.
That presents a more difficult question which need not be
resolved in the present case. To the extent that JONES may be
inconsistent with this holding, CA declines to follow JONES.
In re Sims (1981) 117 Cal.App.3d 309. CA holds that escape
from state prison (PC 4530, subd. (b)), requires a full CS term,
not just one-third of the middle term. CA distinguishes JONES
as applying to escape from county jail, and refuses to apply the
language from JONES that would appear to cover this section
also. CA notes that PC 1170.l, subd. (a) is expressly
inapplicable to cases coming within subd. (b), and that to apply
JONES to this case also would leave subd. (b) with no meaning
at all. CA also finds no equal protection problem, since an
escapee from county jail is not similarly situated with an
escapee from state prison.
People v. Galliher (1981) 120 Cal.App.3d 149. C.A. holds that
defendant, convicted of PC 4530(b) -- escape from state prison
without force or violence, was properly sentenced to a full CS
term, rather than to one-third of the middle term for the CS
count. C.A. distinguishes JONES as applying only to escapes
from local custody.
People v. Pitcock (1982) 134 Cal.App.3d 795. Defendant was
convicted of attempted escape from DVI pursuant to PC 2042, a
special provision that covers only that institution. CA rejects the
contention that DVI is not a state prison within the meaning of
PC 1170.1, subd. (b) (requiring full terms rather than 1/3 for
CS terms for in-prison crimes). CA holds that DVI is a prison for
those inmates in the custody of the Department of Corrections,
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but that it is not a prison for inmates who are placed in there by
the Youth Authority.
People v. McCart (1982) 32 Cal.3d 338. Defendant was
convicted of an in-prison offense and given a full CS term per
PC 1170.1, subd. (b). He was then convicted in a separate
proceeding of another in-prison offense and given another full
CS term. Construing PC 1170.1, subd. (b), the Court concludes
that all in-prison offenses, whether sentenced together or
separately, should be combined with only one full CS principal
term and other counts sentenced under the 1/3 formula of PC
1170.1, subd.(a). The Court does leave open the issue of a
subsequent in-prison offense several years later. (See fn. 8.)
Also, in fn. 7, the court notes that at a subsequent sentencing,
the designation of the principal term can change, but prior CC
counts cannot be made CS.
In re Curl (1983) 149 Cal.App.3d 236. Defendant received a CC
term for an in-prison offense. Later, he was convicted of a
second in-prison crime and received a full CS term per PC
1170.1, subd.(c). He then obtained superior courthabeas relief
after McCART, reducing the CS term to 1/3 of the mid term. On
People’s appeal of the grant of the habeas, CA reverses and reinstates the full CS term, distinguishing McCART because there
both in-prison crimes had been sentenced consecutively. Here,
there has only been one CS term for in-prison crimes. and it
should be a full CS term. CA also notes that the fact that the 2
in-prison crimes were in different counties would not, in and of
itself, make McCART inapplicable.
People v. Nick (1985) 164 Cal.App.3d 141. On a prior appeal, CA
had remanded for resentencing for several reasons, including
the failure to make the new term for escape and 211 during the
escape full CS to the prior term. On remand, the trial court
shortened the new term and made it fully CS to the old term,
resulting in a longer total term. CA finds no problem for 2 reasons. First, the only term currently under consideration was
made shorter, not longer. Second, even if the term is considered
longer, that is permissible when the original sentence was
unauthorized. CA also holds that the “in-prison crimes”
provision of PC 1170.1 (c) applies to escapes from conservation
camps, as long as the inmate was committed to the Department
of Corrections.
People v. Lamont (1986) 177 Cal.App.3d 577. Defendant was
committed to prison and had not yet been paroled when he was
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in a halfway house on work furlough and was convicted of PC
666 and given full term CS to existing term. CA concludes full
term provision of PC 1170.1(c) for “in prison” offenses includes
halfway house in this context. CA also concludes that
ambiguous language in subd. (c) does not allow option of a CC
term for in-prison offense, but only for multiple in-prison
offenses as between each other. If there is only 1 in-prison
offense, it must be full CS to the existing term. CA agrees that
independent objectives or crimes in different times and places
was an inadequate reason for CS terms since that is inherent in
an in-prison crime (approaching dual use of facts), but the error
is harmless since the CS term was mandated.
People v. Logsdon (1987) 191 Cal.App.3d 338. Defendant
escaped from prison and committed new crime. His sentence for
the new crime was one-third CS to the uncompleted term per
PC 1170.1(a), rather than full CS per PC 1170.1(c). CA notes all
former PC 1170.1(c) escape cases had an escape charge that
was admitted or found true, but no escape was ever charged
here. Nonetheless, CA concludes that PC 1170.1(c) does not
require an escape conviction, only the fact that defendant be
subject to reimprisonment for escape. Thus, the lack of an
escape allegation does not preclude use of PC 1170.1(c). But,
per JACKSON, CA holds that a CS term is an enhancement and
defendant is entitled to due process notice of intent to seek the
enhancement, so in the absence of pleading and a jury finding
that defendant was subject to reimprisonment for escape, it was
proper for the trial court to sentence under PC 1170.1(a) rather
than PC 1170.1(c). (SEE ALSO People v. Mayes (1990) 220
Cal.App.3d 1378, below, which was subsequently ordered
unpublished.)
People v. Arant (1988) 199 Cal.App.3d 294. Disapproving its
own opinion in LAMONT, CA now holds that in sentencing for
an in-prison offense under PC 1170.1(c), trial court has
jurisdiction to choose CC terms, even though full CS term
applies if CS is chosen. CA notes the prior version (old PC
1170.1(b)), had slightly different language which clearly
contemplated the possibility of CC terms. Extensive legislative
history on that version and the present version discloses no
intent to require CS terms. Letter from author of amendment
may be considered but is not determinative. It only expresses
the intent of one legislator, not the legislature, and absent
corroboration in the legislative history, CA declines to resolve
the ambiguity against defendant based on just one legislator’s
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view. CA notes it had not been presented with this legislative
history when it decided LAMONT.
People v. Holdsworth (1988) 199 Cal.App.3d 253. Defendant
was sentenced to prison. While still in jail awaiting transport,
he committed a new offense and was convicted and given full
CS term for in prison offense per PC 1170.1(c). CA disagrees,
finding that “confined in a state prison” requires actual delivery
to prison. CA notes that interpretation has been used for the PC
4500 series of in-prison offenses and should also apply here.
“State prison” can include other institutions, but only when
CDC has jurisdiction over them. LAMONT, NICK, and PITCOCK
are distinguished because in those cases there had been a
delivery to CDC, and then a transfer to another institution.
Even fact that defendant was on parole and subject to hold does
not matter. Constructive custody is not the issue; place of
confinement is. PC 4504 says that for that chapter, a parolee is
not confined in a state prison, and there is no reason not to
apply the same interpretation to the same language here.
People v. Mitchell (1988) 199 Cal.App.3d 300. Defendant was
convicted of escape from local custody per PC 4532(b) and was
given full CS term per PC 1170.1(c) on the theory that he was a
constructive state prison inmate since his parole had been
revoked before the escape and he was doing MORRISSEY time
in jail. CA holds that such a theory might justify full CS terms if
defendant had been convicted under that theory of PC 4530
(escape from state prison), but he was convicted only of escape
from local custody. By analogy to LOGSDON, the full term
enhancement under PC 1170.1(c) can only be imposed when all
of the qualifying facts have been pled and proved. DISSENT is 3
times as long as majority and disputes every imaginable point.
(BUT SEE *People v. Mayes (1990) 220 Cal.App.3d 1378, below,
which was subsequently ordered unpublished.)
People v. White (1988) 202 Cal.App.3d 862. Defendant was
serving term in case A when he escaped. He was given full CS
term for escape and enhanced for priors which had also
supported enhancements on the term he was serving when he
escaped. CA distinguishes TASSELL because here the new sentence was not simply a part of an aggregate sentence for which
a prior could only be used once. Instead, in the case of an
escape punished by a full CS term under PC 1170.1(c), this is a
second principal term (rather than a subordinate term) that can
include enhancements for the same priors as the earlier CS
term.
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People v. Gulbrandsen (1989) 209 Cal.App.3d 1547. Defendant
in county jail awaiting transfer to federal prison for 20 year
term escaped and committed PC 459. He was given full term for
PC 459, 1/3 CS for escape, and all made CS to federal term.
Reasons were given for CS PC 459 and escape, but not for making state term CS to federal term. CA holds: There was
discretion to make state and federal terms CC, so this was a
sentence choice and reasons were required. Although nonviolent escape must be CS, CA holds that applies only to state
terms, which was done here. (Violent escape must be CS to any
other term, and different wording for non-violent escape must
be given meaning.) CA declines to find no harm by reference to
reasons for CS state terms - although the same reasons can be
used, this is still a different choice, like BELMONTES (since the
decisions are fundamentally different and CS federal term
means no benefit of 1/3 rule), and record should reflect
awareness of the separate choice.
*People v. Mayes (1990) 220 Cal.App.3d 1378. While serving
a prison term, defendant was returned to county jail for
retrial on a crime unrelated to the prison term. While in jail
awaiting retrial, defendant was convicted of a new offense
committed in the jail, and was given full CS term for it, rather
than a 1/3 CS term. CA holds that Penal Code section 1170.1
(c) did apply since defendant was deemed “confined in state
prison” even though temporarily in a county jail. CA concedes
that defendant’s status as a state prisoner was not pled and
proved, and was not an element of the new offense.
Disagreeing with Mitchell and expressing reservations about
Logsdon, CA concludes there is no “plead and prove”
requirement for application of 1170.1, subd. (c). CA discusses
situations where a plead and prove requirement is in a
statute, and situations in which such a requirement has been
judicially imposed. CA notes that the decision to impose CS
rather than CC terms is made by the court based on facts
found by the court, and believes the same should be true in
this context. CA makes the distinction between new facts that
result in lengthening an already imposed term (such as
imposition of upper term or of CS terms) and new facts that
result in an additional term (such as most enhancements).
The latter should be pled and proved, but the former are
found by the court.

ORDERED
UNPUBLISH
ED

People v. Reed (1993) 17 Cal.App.4th 302. Defendant was
sentenced to prison for robbery, committed an in-prison battery
on a correctional officer and was given a full CS term, was
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released on parole and later returned to prison after revocation
of parole on the battery, and then was convicted of a new
battery on a correctional officer. CA agrees that if the second
battery had been committed during the original imprisonment
on the first battery, the new CS term would have been 1/3 of
the middle term, rather than full term. But CA concludes the
first battery was taken out of the sentencing picture when the
term for it was served and defendant was released on parole.
Thus, defendant was properly given a full term for the new
battery, CS to the term being served after revocation of parole.
People v. Scott (1993) 17 Cal.App.4th 1383. Defendant was
sentenced to a 6 year term (5 year upper term for robbery and 1
year (1/3 of the mid-term) for auto theft). While still in county
jail awaiting transfer to prison, he escaped by force and then
stole another car. After he was apprehended and convicted of
escape by force and the new auto theft, the trial court imposed
a 6 year upper term for the escape and ran all other counts CS,
imposing 1/3 of the mid-term for each. On People’s appeal, CA
concludes that the 1985 amendment to PC 4532 not only
abrogated Jones, but also Jackson. Thus, when sentencing a
defendant for escape from jail by force after felony conviction,
plus other uncompleted terms for counts which occurred before
or after the escape, the escape count must be put aside while
another principal term is selected and other CS subordinate
terms are given 1/3 of the mid term. Then, the escape count
becomes a second full principal term (lower, middle, or upper),
which must be fully CS to the rest of the term.
*People v. Perez (1993) 18 Cal.App.4th 825. While serving a
sentence for crimes committed in prison, defendant
committed a new in-prison crime (assault on non-inmate, per
PC 4501.5, which requires the term to be served
consecutively), and was given a full CS term. CA holds per
McCart that the CS term required under such provisions is a
full CS term, not 1/3 of the middle term. However, CA
expands the rationale of McCart to conclude that where, as
here, there are multiple in-prison offenses, even though
committed years apart, the term for the in-prison offenses is
calculated as a separate aggregate term, with one full term
and other terms calculated under the normal rules of CC or
1/3 of the middle term if CS. This aggregate calculation is
then fully CS to the calculation of the non-prison crimes.

REVIEW
GRANTED

People v. Venegas (1994) 25 Cal.App.4th 1731. Defendant was
sent to prison in 1984 for 26-life for 1st degree murder. In
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1986, he received a full CS term of 2 more years for an inprison offense. In 1992, he committed the present in-prison
offense. CA holds that it was error to impose a full CS term for
the present offense. CA relies on McCart. Although it pertained
to a new offense close in time to the last prison offense and
noted it was not deciding what would happen if the offenses
were more separated in time, CA sees no basis for a different
result just because the 2 in-prison offenses are separated in
time.
*People v. Gooley (1996) 47 Cal.App.4th 860. Defendant
committed a drug offense while in prison for an earlier
offense. By the time he was tried and convicted of the new
drug offense, he had been released on parole for the prior
offense, and had then had parole revoked for unrelated
reasons, and was serving a term for parole violation when he
was sentenced on the present offense. The sentencing court
ordered the new term to be fully consecutive to the parole
violation term being served. CA discusses fully the meaning
of concurrent and consecutive terms, and concludes both
terms apply only to terms of imprisonment resulting from
judgments. A parole revocation is not a judgment, and
neither the parole authorities nor the courts have the power
to interfere with one another. This case is closest to Mathews,
but different in that Mathews involved a new crime
committed after release from the old crime, a parole
revocation based on the new crime, and the use of the old
crime as a prior to enhance the term for the new crime.
Having said all that, the CA concludes the present sentencing
court had no jurisdiction to impose the new term concurrent
or consecutive to the term for parole revocation, and should
have said nothing on that point. The new court did properly
determine defendant was entitled to no presentence credit for
any time during which he was in custody for the parole
revocation (since it was based on reasons unrelated to the
new crime), but that was all that should have been done.
f.

Enhancing A Subordinate Term
1)

General

People v. Carter (1980) 104 Cal.App.3d 370 Defendant escaped
while serving term for 211. He pled to the escape and admitted
a separate prior 487. Trial court imposed principal term on 211,
plus one-third of the mid-term for the CS escape, plus one year
for the prior 487. Rejecting argument that court could not
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enhance a nonviolent subordinate term, CA holds the prior was
not an improper enhancement of the escape term, but just part
of the aggregate term which consists of the principal term plus
subordinate terms plus any priors.
In re Sims (1981) 117 Cal.App.3d 309. Defendant was serving
time in state prison under one case, when he escaped. He was
convicted of escape with one prior prison term. (The prior was
an earlier case than the one for which defendant was
imprisoned when he escaped and had not been charged as a
prior before.) CA upholds the imposition of the enhancement for
the prior, along with the CS term for escape. While escape is not
a violent felony within the meaning of PC 667.5, subd. (c), that
does not prevent the enhancement for the prior under PC
1170.1, subd. (a), because the prior is not part of the
subordinate or CS term; rather it is separate from both the
principal term and the CS term.
People v. Masten (1982) 137 Cal.App.3d 579. Defendant was
convicted of rape, oral copulation, and kidnap. He was given full
CS terms on the sex offenses and a one-third CS term on the
kidnap plus a P.C. 12022, subdivision (a) enhancement on the
kidnap count. After ordering the kidnap count stayed per P.C.
654, CA goes on to hold that it was improper to enhance the
kidnap per P.C. 12022(a), since the kidnap count was a
subordinate term and kidnapping is not one of the offenses
listed in P.C. 667.5, subd.(c), which can be enhanced even
when subordinate. CA does not discuss the OTTOMBRINO boxtheory which, if valid, would have required a principal term for
the kidnap count.
People v. Almeda (1988) 197 Cal.App.3d 1200. Defendant was
convicted of PC 459, PC 211, PC 664/187, PC 496, and another
PC 211. In connection with the 1st 3 counts, jury found GBI per
PC 12022.7 and personal use of a deadly weapon per PC
12022(b). On the 1st PC 211 count, the trial court struck the
GBI enhancement, but imposed the PC 12022(b) enhancement.
Since the PC 211 was a CS term, only 1/3 of the PC 211 and PC
12022(b)
terms
were
imposed.
PC
1170.1
permits
enhancements on subordinate terms only in limited
circumstances, including GBI, and defendant argues that since
the GBI was stricken, that exception to the rule of no
enhancements on CS terms should not apply. CA disagrees. The
terms of the exception were met in that GBI was pled and
proved. The fact that it was stricken does not change that, so
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defendant can be enhanced on the subordinate term, which
remains a violent PC 667.5(c) felony.
People v. Jones (1989) 210 Cal.App.3d 124. Defendant was
sentenced in 1 case and enhanced per PC 667, then pled per
bargain in present case, agreeing to CS terms that would
include a 2d PC 667 enhancement based on the same prior.
Defendant was expressly told there was doubt whether that was
proper, but that he was waiving any right to appeal that aspect
of the sentence. CA holds: per HERNANDEZ, a PC 667
enhancement on a subordinate term was OK even though PC
667 was not then listed in PC 1170.1(a). Per TASSELL, 2
enhancements for the same prior in a combined sentence would
be improper, but per OTTERSTEIN defendant can waive the
benefit of such a sentencing restriction as part of a plea
bargain. Approving the ELLIS/GARRETT distinctions between
acts taken without fundamental jurisdiction vs. act in excess of
jurisdiction or beyond statutory authority, CA finds this is the
latter, so parties could agree to allow such an act, and having
done so here, defendant is estopped from his challenge.
People v. Anderson (1995) 35 Cal.App.4th 587. In the context of
upholding a sentence that was doubled pursuant to the Three
Strikes law, CA also notes that if there was error in enhancing a
consecutive subordinate term that was not a serious felony,
that was waived by the plea bargain, which clearly
contemplated such a sentence and which reserved other issues
for appeal, but not this issue. (No discussion of excess of
jurisdiction problem.)
People v. Lyons (1999) 72 Cal.App.4th 1224. Defendant was
sentenced to 125 years to life for several robbery convictions,
pursuant to the Three Strikes Law. He also received a
determinate term of 33 years, which included full CS terms for
gun use enhancements on the robberies. Defendant argues that
he should only get 1/3 of the mid-term for the gun use
enhancements, rather than full terms. CA upholds the full
terms, seeing this as covered by the same principle as other
cases that combine determinate and indeterminate terms - that
an indeterminate term is not a principal term or a subordinate
term. Where an indeterminate term is imposed, PC 1170 does
not apply, so the 1/3 of the mid term rule for consecutive terms
does not apply. Furthermore, gun use enhancements are not
separate crimes and cannot exist without the crime to which
they attach. When a gun use enhancement is attached to an
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indeterminate term it is not a subordinate term and must run
full strength.
People v. Felix (2000) 22 Cal.4th 651. Defendant was sentenced
to 25-life for murder and a CS term of life for attempted murder.
He was given a full upper term of 10 years for firearm use on
each count. SC affirms, holding that when 2 ISL terms are CS
to one another, enhancements on both are full. The 1/3 of the
mid-term rule has no application to a subordinate term that is
an ISL term. SC also concludes that bother straight life terms
and life top terms are ISL terms. Language in some prior cases
indicating that straight life terms were determinate is dismissed
as not focused on the sentencing context.
People v. Moody (2002) 96 Cal.App.4th 987. Defendant was
sentenced to 1/3 of the mid-term for a subordinate CS term for
attempted robbery, and was enhanced 10 years for gun use per
PC 12022.53. CA notes that PC 1170.1 (a) provides that the 1/3
of the mid-term for CS terms provision applies to “any specific
enhancement applicable to those subordinate terms.” While PC
12022.53 says it applies “notwithstanding any other law…” a
year later PC 1170.11 was amended to expressly include PC
12022.53 among the specific enhancements controlled by PC
1170.1. CA finds that is a specific provision that controls over
the more general language of PC 12022.53, which is not thereby
rendered meaningless; it still means that PC 12022.53 controls
over PC 12022.5. Thus, the PC 12022.53 term here should be
only 1/3 of the normal 10 year term.
People v. Hill (2004) 119 Cal.App.4th 85. Defendant was
convicted of 2 counts of robbery and admitted a PC 12022.5
gun use enhancement for each count. One robbery was
designated the principal term and defendant was given the
upper term of five years, plus the middle term of four years for
the gun use on that count. On the second robbery, he was given
a CS term of 1 year (one-third of the mid-term), plus a CS term
of 3 years, 4 months (1/3 of the upper term) for the gun use on
that count. On appeal, defendant argues that when gun use
enhancements were changed from fixed terms to upper, middle,
and lower terms, it was a legislative oversight to fail to include
such enhancements in the provisions requiring 1/3 of the midterm for CS terms. Defendant argues such a limit should be
read in, so that the CS gun use on the subordinate count would
be limited to 1/3 of the 4 year mid-term. CA disagrees, seeing
the statutory language as clear, and seeing no basis to rewrite
the statute as defendant urges. Sandoval reached this same
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result, and the statute was amended since then, without
changes to abrogate Sandoval, demonstrating legislative
acceptance of this interpretation.
2).

HARVEY Construction of the Penal Code Section
1170.1, subd. (a) Reference to Penal Code Section
667.5, subd. (c). (Applies only to crimes committed
before 5/29/80.)

People v. Harvey (1979) 25 Cal.3d 754. Construing PC
1170.1(a) re: enhancements on CS terms, court concludes that
CS enhancements are allowed only when the CS crime is
specifically listed in PC 667.5(c), rather than merely falling into
PC 667.5(c)(8) re: any crime with GBI or use of a firearm.
People v. Davis (1980) 103 Cal.App.3d 270. Defendant was
convicted of 211 with 12022.5 and enhanced 3 years for a prior
211 with 12022.5. CA holds that HARVEY governs PC 667.5 as
well as PC 1170.1, so that 211 with 12022.5 is not a violent
felony. Therefore, defendant should have only a one-year
enhancement. (This case is included here with other HARVEY
cases even though it deals with priors rather than CS terms.)
(But see FLOWERS, infra.) People v. Harvey (1980) 112
Cal.App.3d 132. Defendant pled per plea bargain to one count
of PC 192 plus two counts of PC 217, with GBI (PC 12022.7) on
each PC 217 count. Trial court imposed CS terms. CA holds
that CS GBI enhancements violate HARVEY, decided only two
days before this sentencing. CA also holds that the plea bargain
does not give the trial court power to give effect to unauthorized
enhancements. Coincidentally, a prior had been erroneously
stricken per COLE, (94 Cal.App.3d 854) so CA merely affirms,
noting the errors offset one another. CA does not discuss
whether the plea bargain was frustrated.
People v. Gaines (1980) 112 Cal.App.3d 508. Reiterating
CARTER, CA holds that a prior may be imposed along with a CS
term in a subsequent sentencing, even though the CS term is
not specifically listed in PC 667.5, subd. (c). This is not a
HARVEY-type error, since the prior is not part of the principal
or the subordinate term, but merely a separate part of the
aggregate term. OPINION AFTER REHEARING
People v. Childs (1980) 112 Cal.App.3d 374. CA holds that the
HARVEY rationale applies to the five year limit on CS terms
where the subordinate term is not listed in PC 667.5(c). Thus,
in a case of robberies with use of a gun, the five year limit
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applies. (NOTE - This case was disapproved in HERNANDEZ see infra.) OPINION AFTER REHEARING
People v. Edwards (1981) 117 Cal.App.3d 436. In holding
CULBRETH re: only one PC 12022.5 enhancement per incident
does apply to the DSL, CA relies on the 1979 amendment
adding PC 1170.1, subd. (h), removing any limits on the
number of enhancement which can be imposed in specified sex
offense cases. CA holds that implies that other limits remain
applicable as to other offenses. While not stated, it would
appear that 1170.1, subd. (h) would prevent application of
HARVEY or PC 1170.1, subd. (d), as well as CULBRETH, in
cases involving the specified sex offenses.
People v. Young (1981) 120 Cal.App.3d 683. CA holds, per
language in HARVEY, that the rationale applies to CS
enhancements under PC l2022.7 as well as PC 12022.5.
People v. Cree (1981) 123 Cal.App.3d 1013. Pursuant to a plea
bargain, defendant pled to voluntary manslaughter, robbery,
and two counts of ADW, with use of a firearm on the
manslaughter and one ADW. It was agreed that the maximum
sentence, which the district attorney could recommend and
which was eventually imposed, would be 11 years, 8 months.
On appeal, defendant attacks the CS use enhancement per
HARVEY. CA notes that the plea was long after HARVEY I, and
also after HARVEY II, which held that no effect could be given to
an unauthorized enhancement even under a plea bargain. CA
strikes the enhancement and rejects an Attorney General
request to vacate the bargain. Defendant wasn’t forec1osed by
the bargain from urging a lesser, lawful sentence. He is left with
the maximum, so no restructuring is possible, and he hasn’t
avoided all punishment.
People v. Borunda (1981) 124 Cal.App.3d 355. CA holds that the
HARVEY rationale does not apply to the five year limit on CS
terms. Thus, CA affirms defendant’s sentence of four years for
robbery plus two years for use of a firearm plus 11 years for 11
CS robbery counts (with use of a firearm pled and proved as to
each count). CA finds that the troublesome anomaly in HARVEY
is not present here, and that the legislature could not have
intended all armed robberies after the first six to be on the
house. Since the intent is clear, CA finds no reason to engage in
further interpretation.
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People v. Sequeria (1981) 126 Cal.App.3d 1. Defendant was
convicted of numerous counts of robbery, all with use of a
firearm. CA notes that, per HARVEY, this does not make the
robberies come within Penal Code section 667.5, subd(c). CA
goes on to consider the exception to the double the base term
limit for crimes in which a Penal Code section 12022.5
enhancement is imposed. Squarely rejecting WRIGHT, CA
concludes that the twice the base term limit, prior to its
amendment in 1980, permits an increase only to the extent of
the additional time specific for the enhancement. Thus, the
existence of one enhancement does not mean that the limit has
no application at all. (But see People v. Sequeira (1982) 137
Cal.App.3d 898.)
People v. Hernandez (1981) 30 Cal.3d 462. Disapproving
CHILDS, the Supreme Court refuses to extend the HARVEY
rationale to the five year limit on CS terms. Since the particular
anomaly that led to the HARVEY result is not present in the last
sentence of Penal Code section 1170.1, subd.(a), the HARVEY
rationale does not apply. While this gives opposite meanings to
a key phrase used twice in Penal Code section 1170.1, subd.(a),
the Court merely concludes that the rule against such a result
is a “flexible” one.
In re Blessing (1982) 129 Cal.App.3d 1026. Defendant pled to
seven counts of robberies and ADW’s, all with gun use
enhancements, in return for dismissal of five other counts and
CC time in another case. Defendant was then sentenced to 161/3 years, which included CS terms on each count and CS enhancements on each count. Contending that the CS
enhancements violate HARVEY, defendant asks to have four
years subtracted. CA agrees defendant has the right to attack
the enhancements, but notes that the People bargained for
vulnerability to 16-1/3 years and cannot be faulted for not
foreseeing the result in HARVEY. CA holds that the People are
entitled to choose between reducing the term by four years, or
vacating all convictions and proceeding on the original charges,
with the maximum penalty limited to 16-1/3 years.
People v. Flowers (1982) 132 Cal.App.3d 584. Defendant was
convicted of robbery with great bodily injury and enhanced
three years for a prior robbery with great bodily injury. Since
the offense occurred before the effective date of the HARVEY
override bill, defendant argues, per DAVIS, that this is a oneyear non-violent prior. CA holds that HERNANDEZ impliedly
overruled DAVIS, so the three year enhancement was correct.
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(For same holding, see also In re Hall (1982) 132 Cal.App.3d
525. See also People v. Alvarado (1982) 133 Cal.App.3d 1003.)
People v. Sequeira (1982) 137 Cal.App.3d 898. Defendant was
convicted of 11 counts of robbery with use of a firearm and
given CS terms. On the first appeal, the CA concluded that
HARVEY controlled the application of the double the base term
limit on CS terms, so that the CS terms were limited despite the
“use” findings. Defendant was resentenced accordingly, deleting
nine years, four months, but before the resentencing,
HERNANDEZ was decided and the DA argued that it should
control. The trial court felt bound by “law of the case” and
followed the lst CA opinion. On this second appeal, now by the
People, the CA holds that the intervening change in the law
(HERNANDEZ) is an exception to the “law of the case” rule, so
that HERNANDEZ does control. CA remands again to reimpose
the original sentence.
People v. Castellano (1983) 140 Cal.App.3d 608. The same CA
that held in DAVIS (by analogy to HARVEY) that robbery with
use of a firearm was not a three year violent felony within the
meaning of PC 667.5 now holds that the subsequent
amendment to PC 1170.1 (the HARVEY override bill) clears up
the ambiguity that resulted in HARVEY and DAVIS. Thus, when
the present offense is robbery with use of a firearm, prior prison
terms for robbery with use of a firearm get a 3 year
enhancement, not just a 1 year enhancement. (The robbery in
the present case wac committed after the HARVEY override bill
became effective.)
People v. Wolcott (1983) 34 Cal.3d 92. In a case where the
offense was committed before the HARVEY override bill went
into effect, defendant was enhanced 3 years for a robbery with
use of a firearm prior. Rejecting DAVIS, the Court holds per
HERNANDEZ that HARVEY should not be extended to such a
situation, so the enhancement was correct.
People v. Savala (1983) 147 Cal.App.3d 63. Defendant was
convicted of multiple counts, each with use of a firearm, and
was given CS enhancements prior to the date of the HARVEY
override. On his first appeal, the case was remanded for
resentencing due to the HARVEY error. The excess use enhancements were stayed, but the upper term was imposed
instead of the midterm originally imposed, resulting in the same
total sentence. CA affirms, holding that the sentence is one total
term made up of interdependent components that can all be
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reconsidered on a remand, so long as the new total does not
exceed the prior term. CA finds no double jeopardy problem.
(ACCORD - see People v. Castenada (1999) 75 Cal.App.4th 611.)
People v. Tipton (1984) 160 Cal.App.3d 725. The CA holds that
PROP 8 did not abrogate BRACAMONTE, so it was error to deny
defendant a bifurcated trial on guilt and the validity of his
alleged prior conviction. PROP 8 allows unlimited use of priors,
but BRACAMONTE has nothing to do with the “use” of priors,
only with determining whether there are any to use. The CA
notes that PROP 8 seems to be aimed at HARVEY, not
BRACAMONTE. Without discussing the impact of PROP 8 on
HALL, the CA does mention that PROP 8 did not repeal the rule
that evidence must be relevant to be admissible.
People v. Reyes (1989) 212 Cal.App.3d 852. Defendant was
enhanced for GBI on a PC 217 count that was CS to a PC 187
2d that carried a 15-life term. Since the crime occurred when
HARVEY still controlled, and PC 217 was not listed in PC
667.5(c), HARVEY would block enhancements on the CS term,
but only in the case of a DSL term CS to another DSL term.
When the single DSL term is CS to an ISL term, the rule does
not apply.
3).

Effect of the HARVEY Override Bill

People v. Matthews (1980) l08 Cal.App.3d 793. CA holds that
Stats. 1980, Ch. 132 (effective 5-29-80) overriding HARVEY
does not apply retroactively.
People v. Fulton (1980) 109 Cal.App.3d 777. CA holds that
HARVEY override does not apply retroactively. It is the effect of
the original language used that controls, rather than the
inadequately expressed intent. A contrary result would violate
ex post facto principles.
People v. Vizcarra (1980) 110 Cal.App.3d 858. CA refuses to
apply HARVEY override retroactively (re: 211 w/use as a violent
felony). D is entitled to benefit of the HARVEY interpretation of
the original language of PC 1170.1.
People v. Cuevas (1980) 111 Cal.App.3d l89. CA discusses
proper role of the judiciary and ex post facto principles and
concludes that the HARVEY override bill cannot apply
retroactively.
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People v. Harvey (1980) 112 Cal.App.3d 132. CA declines
retroactive application of HARVEY override bill, under
compulsion of AUTO-EQUITY.
People v. Childs (1980) 112 Cal.App.3d 374. CA holds that the
HARVEY override bill is prospective only. CA finds ambiguity as
to whether the Legislature even intended the override to apply
retroactively. OPINION AFTER REHEARING
People v. Flores (1981) 115 Cal.App.3d 67. CA holds that the
Harvey override bill cannot be applied retroactively, per
MATTHEWS and CUEVAS.
People v. Mota (1981) 115 Cal.App.3d 227. Per FULTON, CA
concludes that retroactive application of the HARVEY override
bill would constitute an ex post facto law.
People v. Savala (1981) 116 Cal.App.3d 41. CA holds that the
HARVEY override bill cannot be applied retroactively, mainly on
stare decisis grounds, with a little bit of separation of powers
thrown in. CA finds it unnecessary to reach the potential ex
post facto issue. DISSENT blasts the majority as lemmings,
finds this to be an appropriate exception to stare decisis, and
finds no ex post facto problem.
People v. Edwards (1981) 117 Cal.App.3d 436. In fn. 1, CA
agrees with SAVALA and FULTON, that the HARVEY override
bill cannot be applied retroactively.
People v. Young (1981) 120 Cal.App.3d 683. C.A. holds that it is
bound by HARVEY per AUTO EQUITY, so the HARVEY override
bill cannot be applied retroactively.
People v. Kozel (1982) 133 Cal.App.3d 507. CA agrees with the
many cases that have held that the HARVEY override bill
cannot be applied retroactively.
People v. Castellano (1983) 140 Cal.App.3d 608. The same CA
that held in DAVIS (by analogy to HARVEY) that robbery with
use of a firearm was not a three year violent felony within the
meaning of PC 667.5 now holds that the subsequent
amendment to PC 1170.1 (the HARVEY override bill) clears up
the ambiguity that resulted in HARVEY and DAVIS. Thus, when
the present offense is robbery with use of a firearm, prior prison
terms for robbery with use of a firearm get a 3 year
enhancement, not just a 1 year enhancement. (The robbery in
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the present case wac committed after the HARVEY override bill
became effective.)
*People v. Morgan (1990) 219 Cal.App.3d 1367. Defendant
was given 4 years for the principal term, plus a 2 year
enhancement for committing that crime while on bail, per PC
12022.1. The term for CS counts added another 3 years, 8
months. CA finds a violation of the double-the-base-term
limit, since the total term exceeds 8 years. CA sees no basis
for implying an exception for PC 12022.1, especially since has
expressly included it in other provisions of PC 1170.1, and
since the double-the-base-term exceptions have been
amended without adding PC 12022.1 to that list. Prather is
inapplicable because it was based on a constitutional amendment and there is nothing comparable here. CA also notes in
fn. 9 that a PC 12022.6 great taking enhancement was found
true as to 1 of the subordinate counts. Although PC 12022.6
is on the list of exceptions to the double-the-base-term limit,
and the limit ceases to apply at all once an exception is
present, that rule only applies when the exception enhancement is imposed; here, the PC 12022.6 enhancement could
not be imposed since there cannot be enhancements on a
nonviolent subordinate term.

ORDERED
UNPUBLISH
ED

*People v. Marquez (1991) 226 Cal.App.3d 969. Defendant
was convicted of 2d degree murder of 1 victim and attempted
murder of another, in a single incident. Per PC 669, the
determinate term for attempted murder was imposed first.
With no discussion re: whether being an ISL term makes any
difference, CA holds that since the 15 to life term for second
degree murder was a subordinate term for a listed violent
felony, enhancements on that count were limited to 1/3 of
the prescribed term.

ORDERED
UNPUBLISH
ED

People v. Jones (1993) 12 Cal.App.4th 1106. CA holds that PC
667.9 is clear and unambiguous in requiring mandatory full
consecutive enhancements for specified prior felonies by
persons who commit new crimes against specified defenseless
victims. Thus, while PC 667.9 is not listed in either PC 1170.1,
subd. (a) (1/3 of enhancement for subordinate terms) or subd.
(d) (full enhancements), CA finds no ambiguity that needs to be
resolved in favor of defendant. However, PC 667.9 by its own
terms can only apply when enhancements area also imposed
pursuant to PC 667. Here, PC 667, subd. (a) enhancements
were found true but were stayed because enhancements for the
same priors were imposed pursuant to PC 667.6, subd. (a). CA
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agrees that the same prior cannot support enhancements under
both PC 667, subd. (a) and PC 667.6, subd. (a). But CA also
joins the line of cases holding that PC 654 does not apply to
enhancements, so there was no power to stay the
enhancements under PC 667. Thus, under current law, if a
prior is used to enhance under PC 667, subd. (a), the only
option available is to strike any PC 667.6, subd. (a)
enhancement based on the same prior. The court could not
choose the opposite (impose under PC 667.6 and strike under
PC 667), because PC 1385 no longer allows the striking of a PC
667 prior. CA remands, noting that if the court elects to
sentence per 667.9, it must also sentence under PC 667 (a) and
strike under PC 667.6 (a).
People v. Hernandez (1993) 18 Cal.App.4th 1840. Defendant
was given a subordinate 2 year CS term (1/3 of the 6 year
middle term) for giving cocaine to a minor, enhanced 3 years
per H&S 11353.1 because the minor was at least 4 years
younger than defendant. CA upholds the enhancement, finding
that H&S 11353.1 is a special statute that controls over the
more general enhancement limitation language of PC 1170.1,
which would preclude any enhancement of a subordinate term
that is not a listed violent felony. CA relies on strong language
in H&S 11353.1 making it clear the legislature intended it to
apply regardless of any other provision of law.
g.

Combined Sentencing On Present And Prior Cases
(See also Section IV(B)(1)(b) re: Priors And Combined
Sentencing.)

People v. Jones (1980) 110 Cal.App.3d 75. When a new term is
imposed CS to a longer (or equal) existing term from a different
county, the new CS term should be one-third of the middle
term, not a full term.
People v. Bond (1981) 115 Cal.App.3d 918. Defendant was
sentenced to 3 years and 8 months in case A, and he appealed.
He was then sentenced to one year CS (1/3 of the middle term)
in case B and did not appeal, so it became final. Later case A
was reversed and dismissed. Defendant contends that there is
no jurisdiction for changing the one year term on case B. CA
holds that even though the court in case B did not expressly
stay two years of the 3-year term, pending the outcome of the
appeal in case A, such a stay happened automatically. When
case A was dismissed, the “stay” was terminated automatically,
making the term on case B 3 years rather than one year.
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People v. Stone (1981) 117 Cal.App.3d 15. CA concludes that
the rule requiring reasons for CS terms applies when the term
is made CS to a prior term, not merely when two CS terms are
imposed in a single proceeding. PC 669 equates both types of
CS terms.
People v. Edwards (1981) 117 Cal.App.3d 436. Defendant was
given some CC and some CS terms at sentencing on two cases,
one with 6 counts and one with one count. Additionally, a preexisting term from a different county was also made CS to the
new term, but no reasons were stated for that particular choice.
With little discussion, the CA holds that reasons were required
and a remand is necessary.
People v. Montalvo (1982) 128 Cal.App.3d 57. Defendant had
been sentenced to six years, 8 months in an earlier robbery
case and the trial court sentenced him to 11 years for the
current rape case, to run CS. The trial court merely added the
two total terms together on the abstract and noted that the Department of Corrections would recompute the proper term. The
CA notes the duty of the trial court to properly compute the CS
terms pursuant to P.C. 1170.1 and to furnish the Department
of Corrections with a correct abstract. The point is moot here,
however, since the first case had been previously reversed and
remanded for a new trial.
People v. McCart (1982) 32 Cal.3d 338. In fn. 7, the court
notes that when a defendant serving a sentence from one case
is subsequently resentenced on a new case (so that a combined
sentence results), the designation of the principal term can
change, but prior CC counts cannot be made CS.
People v. Callahan (1984) 149 Cal.App.3d 1183. After having
been sentenced to prison for one case in County A, defendant
was sentenced to a CS term in County B. Remanding because of
the lack of reasons for CS terms, the CA notes that in order to
sentence intelligently, the second court needs information about
the first case and should obtain the probation report from that
case. If the upper term had been imposed in the first case, a
sentencing transcript should also be obtained so dual use of
facts can be avoided. The CA also rejects CROUCH re: waiver of
error when there is no objection to the failure to state reasons.
People v. Bozeman (1984) 152 Cal.App.3d 504. Defendant was
sentenced in case A to a three year upper term plus one year for
a prior. He then pled in case B for an agreed limit on the
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combined term of six years, eight months. To achieve this, the
judge in case B imposed a 4 year upper term plus an 8 month
CS term on two case B counts, then changed case A to 8
months CS term (one-third of the middle term) plus one year for
the prior, for a total of six years, four months. The CA notes the
normal rule that a lawfully imposed sentence cannot be
modified once execution of the sentence has begun. However,
PC 1170.1, subd (a) provides an exception which requires the
longest term to be the principal term. The CA concludes this
makes sense and is necessary to achieve the goals of
determinate sentencing. Thus, the CA approves of the
sentencing here.
People v. Nick (1985) 164 Cal.App.3d 141. While serving a 5year term for robbery, defendant escaped and picked up
burglary and robbery convictions. He got 5 years for the new
robbery as the principal term with a full term concurrent for the
escape. This whole was run consecutive to the prior robbery
term. CA holds fact defendant escaped from a CDC camp rather
than a prison means nothing. CA holds trial court was correct
in treating new sentence as wholly CS to old sentence.
People v. Gray (1986) 176 Cal.App.3d 520. Defendant was
sentenced to prison in County A and posted bail pending appeal
after court refused to stay sentence pending appeal. While on
bail defendant was convicted of new offense in County B and
sentenced to a term CS to the earlier term. CA affirms. PC 669
was amended in 1978 to provide for CS decision to be made in
the 2d case upon which sentence is executed. That is precisely
what happened here; the bail pending appeal did not alter the
fact that the first sentence had been executed. CA concludes
the PC 669 language precludes only cases such as grant of
probation or CRC commitment, or where defendant is otherwise
not subject to imprisonment in the event the case is affirmed on
appeal or otherwise becomes final.
People v. Forbes (1986) 182 Cal.App.3d 676. CA upholds order
that CALIF term be served CS to existing FLORIDA term.
Although trial court’s initial comments indicated concern with
uncertainty over the precise length of the FLORIDA term, other
comments show that main concern was that CALIF term be
served in CALIF. CA finds that to be a proper reason for CS
terms. Trial court also noted that CALIF and FLORIDA crimes
were separate, another valid reason for CS terms. ALSO,
although Rule 451(b) says CALIF determinate term is to
commence after completeion of other state term, CALIF cannot
531

send defendant to FLORIDA until FLORIDA demands him. Per
PC 1553.1(a), since defendant escaped from FLORIDA, CALIF
must hold him until he has served his CALIF term.
People v. Jackson (1987) 192 Cal.App.3d 209. Defendant was
convicted of PC 459 with PC 12022.1 after being sentenced to
upper term of three years on another PC 459 (the one that was
pending when the new PC 459 was committed, resulting in the
PC 12022.1 enhancement). Defendant was given a CS term of
16 months (1/3 of 4 years) plus 2 years per PC 12022.1. The
next day, when the court realized it had violated the double-thebase-term limit, defendant was resentenced with the present 4
year term as the principal term, plus two years for the PC
12022.1, plus 8 months for the earlier PC 459 (1/3 of the midterm). Defendant attacks the resentencing since it resulted in
adding 4 months to the term. CA agrees that the language of PC
12022.1 seems to contemplate that the new crime should be the
one sentenced CS to the old crime, but CA concludes that read
together with PC 1170.1, it is clear the legislature did not
intend to change the PC 1170.1 scheme. Thus, the real problem
here was that the 1st sentence was unauthorized, since the
shorter term was made the principal term. Since it was
unauthorized, it could be corrected any time, even if the result
was a longer term.
People v. Lepe (1987) 195 Cal.App.3d 1347. Defendant
committed crime A, was arrested and then bailed, then
committed crime B. Defendant was sentenced 1st on crime A
and later given a CC term for crime B. At that point, he would
have been better off with CS terms and insisted they must be
imposed in light of the aggravating conditions. The judge agreed
the case was aggravated and merited the longest term. Stating
reasons to support that conclusion, the judge imposed CC
terms to achieve it. CA affirms, finding the judge’s reasoning
appropriate. The sentencing rules that pointed toward CS terms
were merely guidelines and the judge retained discretion to
impose CC terms for the reasons stated.
People v. Holding (1987) 197 Cal.App.3d 981. Defendant was
convicted in case A of possession of cocaine, with 1 PC 667.5
allegation of a prior prison term for PC 246 and PC 459. In case
B, he was convicted of petty theft with a prior, with the same PC
459 being the prior. The cases were consolidated for sentencing,
and defendant got CS terms plus 1 year for the PC 667.5 prior.
Defendant argues the possession case could not be enhanced
with the same prior that was element of the PC 666. CA finds
532

several flaws in defendant’s argument - the PC 666 was not
enhanced with a prior that was an element; it was the
possession that was enhanced. PC 654 does not apply as the PC
666 and the possession were totally unrelated incidents. Also,
the PC 667.5 enhancement required the added element of a
prior prison term, which was not an element of PC 666, which
only requires any jail time. Also, while the prior PC 246 and PC
459 were not separate per PC 667.5, one could be used for PC
667.5 while the other was used for the PC 666.
People v. White (1988) 202 Cal.App.3d 862. Defendant was
serving term in case A when he escaped. He was given full CS
term for escape and enhanced for priors which had also
supported enhancements on the term he was serving when he
escaped. CA distinguishes TASSELL because here the new sentence was not simply a part of an aggregate sentence for which
a prior could only be used once. Instead, in the case of an
escape punished by a full CS term under PC 1170.1(c), this is a
second principal term (rather than a subordinate term) that can
include enhancements for the same priors as the earlier CS
term.
People v. Melchor (1989) 211 Cal.App.3d 1485. Defendant pled
in 1st case to 4 counts of PC 459. He got mid term on 1, CS
term on 2d, and CC terms on other 2. Defendant then pled in
case 2 to PC 459 and admitted PC 12022.1 (while on bail)
enhancement. Court also found PC 667 allegation true. CA
finds no error in imposing PC 12022.1 and PC 667 based on
same 4 prior PC 459s. PC 12022.1 requires an additional
element not required by PC 667 - on bail at time of subsequent
offense. Also, PC 667 and PC 12022.1 have different purposes.
Thus, separate punishment for PC 667 and PC 12022.1 did not
violate PC 654 and did not constitute dual use of facts. Even if
it would have, the fact that there were 4 prior PC 459s would
have allowed basing PC 667 on 1 and PC 12022.1 on another.
CA ALSO finds no error in 2d sentencing changing 1st principal
term to a CS term, making new PC 459 the principal term, and
imposing upper term. Per JACKSON, PC 12022.1 language
requiring CS term on 2d offense does not preclude changing the
principal term per PC 1170.1.
People v. Rodriguez Alaniz (1993) 14 Cal.App.4th 1841.
Defendant was arrested for a felony in Fresno County, released
on bail, and then arrested for a subsequent felony in Merced
County. The latter charge included a PC 12022.1 “while on bail”
enhancement. Defendant was convicted and sentenced in
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Merced County first, and the trial court stayed the PC 12022.1
enhancement, pending resolution of the Fresno County charges.
Defendant was then convicted in Fresno County and the trial
court there lifted the stay from the Merced court. Construing PC
12022.1 to achieve the apparent legislative intent, despite the
unambiguous statutory language saying that the first court to
pronounce
sentence
should
stay imposition
of the
enhancement, CA holds that Merced should have imposed
sentence for the enhancement and then stayed it, and if it had
done so it would have been proper for Fresno to lift the stay and
the sentence would have then gone into force. However, since
Merced never imposed sentence for the enhancement here,
Fresno’s act of lifting the stay does not result in activating the
enhancement, since Fresno cannot actually impose sentence for
the enhancement that was part of the Merced information. CA
concludes that the Fresno court did lift the stay, and CA orders
technical corrections of the Fresno abstract, but CA fails to
discuss what, if anything, Merced should do at this point, or
how the case might get back to Merced.
People v. Scott (1993) 17 Cal.App.4th 1383. Defendant was
sentenced to a 6 year term (5 year upper term for robbery and 1
year (1/3 of the mid-term) for auto theft). While still in county
jail awaiting transfer to prison, he escaped by force and then
stole another car. After he was apprehended and convicted of
escape by force and the new auto theft, the trial court imposed
a 6 year upper term for the escape and ran all other counts CS,
imposing 1/3 of the mid-term for each. On People’s appeal, CA
concludes that the 1985 amendment to PC 4532 not only
abrogated Jones, but also Jackson. Thus, when sentencing a
defendant for escape from jail by force after felony conviction,
plus other uncompleted terms for counts which occurred before
or after the escape, the escape count must be put aside while
another principal term is selected and other CS subordinate
terms are given 1/3 of the mid term. Then, the escape count
becomes a second full principal term (lower, middle, or upper),
which must be fully CS to the rest of the term.
*People v. Perez (1993) 18 Cal.App.4th 825. While serving a
sentence for crimes committed in prison, defendant
committed a new in-prison crime (assault on non-inmate, per
PC 4501.5, which requires the term to be served
consecutively), and was given a full CS term. CA holds per
McCart that the CS term required under such provisions is a
full CS term, not 1/3 of the middle term. However, CA
expands the rationale of McCart to conclude that where, as
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here, there are multiple in-prison offenses, even though
committed years apart, the term for the in-prison offenses is
calculated as a separate aggregate term, with one full term
and other terms calculated under the normal rules of CC or
1/3 of the middle term if CS. This aggregate calculation is
then fully CS to the calculation of the non-prison crimes.
People v. Todd (1994) 22 Cal.App.4th 82. Defendant was
convicted in County A and was sentenced to prison, but that
was suspended and he was placed on probation. Probation was
summarily revoked when he was arrested for a new offense in
County B. He was sentenced to prison on the new offense and
then returned to County A, where probation was formally
revoked and the previously stayed term was imposed, and
ordered to run consecutively. Defendant argues per Nafe/Carter
and PC 669 that the County B sentencing was the second, so
only that County could impose CS terms. CA follows Gray in
holding that the 1978 amendment to PC 669 (adding “upon
which sentence is ordered to be executed”) changed the rule
construed in Nafe/Carter. Since the original County A sentence
had not been executed at the time of the County B sentencing,
that court did not have the power to order CS terms. When
defendant was returned to County A, that became the second
sentence to be executed, and that court properly made the
determination whether to run terms CC or CS. CA also holds
that the initial summary revocation of probation after the arrest
in County B did not then cause the previously stayed term to be
executed; that did not occur until the formal revocation after
hearing.
*People v. Salib (1994) 24 Cal.App.4th 1690. Defendant was
sentenced to prison for an upper term of 4 years, plus a
consecutive 1 year term, plus 5 years for gun use. Probation
in an earlier case was revoked as a result, and defendant was
sentenced to a 6 year upper term, consecutive to the 10 year
term for the newer crimes. CA superficially analyzes a few
words from PC 1203.2a and PC 1203.2, subd. (c) and
concludes that full CS terms for the newer crime and the
term after revocation of probation are proper, since the
statutes require that the term after revocation of probation be
given “full force and effect,” and that a court be able to
pronounce judgment for “the longest period for which the
person might have been sentenced. [Analysis seems quite
shallow and does not address a number of questions that
flow from such a conclusion.]
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People v. Riggs (2001) 86 Cal.App.4th 1126. After defendant had
been sentenced to the upper term of 32 months for burglary
from County A, he was sentenced for receiving stolen property
in County B. He was sentenced to the 2 year mid term in
County B and that was doubled as a second strike offense. Per
PC 1170.1, subd. (a), the second court resentenced the
defendant on the earlier term, changing it to one-third of the
mid term and then doubling that to 16 months due to the prior
strike. CA upholds this sentence, rejecting the People’s position
that PC 1170.12, subd. (a) requires a full consecutive term to
start after completion of the full earlier term. CA rejects that
because PC 1170.12 states it applies unless otherwise provided
by law, and CA sees PC 1170.1 (a) as such an other law. CA
sees this as consistent with Nguyen and sees no reason why a
person tried and convicted in separate current proceedings
should be worse off than one convicted of multiple offenses in a
single proceeding. CONCURRING/DISSENTING opinion agrees
except that it sees no basis for doubling the County A term,
since only the term for the current felony conviction should be
doubled, and the County A term was a prior felony conviction.
The majority opinion rejected that argument as a
misconstruction of “current” as used in these provisions, and as
inequitable in precluding application of the Three Strikes Law is
a situation where it should apply. Majority finds convictions
from both counties to be current, as they are currently before
the court for disposition. Prior convictions, in contrast, refers to
priors that serve as strikes.
h.

Five Year Limit On Consecutive Terms For
Offenses Not Listed In PC 667.5(c). (See PC
1170.1(a); also covers PC 1170.95 10 year limit in
specified situations)

People v. Hernandez (1981) 30 Cal.3d 462. Disapproving
CHILDS, the Supreme Court refuses to extend the HARVEY
rationale to the five year limit on CS terms. Since the particular
anomaly that led to the HARVEY result is not present in the last
sentence of Penal Code section 1170.1, subd.(a), the HARVEY
rationale does not apply. While this gives opposite meanings to
a key phrase used twice in Penal Code section 1170.1, subd.(a),
the Court merely concludes that the rule against such a result
is a “flexible” one.
*People v. Anders (1983) l42 Cal.App.3d 574. Defendant was
convicted of a series of rapes and robberies and sentenced to
a number of CS terms. The CA refuses to apply the twice-the536
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base-term limit for the CS robberies. Following McCLELLAND
and WRIGHT and rejecting SEQUERIA, the CA concludes that
once there are any violent felonies within the meaning of PC
667.5 (c) (the rapes), the twice-the-base-term limit has no
application to any part of the sentence. However, the CA does
hold that one year must be stayed in order to comply with the
5 year limit on CS terms for non-violent felonies, which
included one count of attempted rape as well as the
robberies, since PC 667.5 subd (c) does not refer to attempts.

ED

People v. Hetherington (1984) 154 Cal.App.3d 1132. Defendant
was convicted of several counts of PC 288, subd. (a). His total
term for subordinate terms exceeded the five year limit of PC
1170.1 (a). The CA found no error since PC 288 is listed in PC
667.5(c) as a violent felony, bringing it within the exception to
the 5 year limit on CS terms. The CA rejected several arguments
which claimed that a PC 288 (a) offense is not really a violent
offense, or that amendments to PC 288 indicate a legislative
intent to distinguish violent and non-violent PC 288 offenses.
People v. Jackson (1985) 166 Cal.App.3d 187. Defendant was
convicted of 3 counts of residential burglary and 11 counts of
robbery. Construing PC 1170.095, CA traces the legislation
through the Senate and Assembly and concludes the obvious
intent would be vitiated and absurd results would flow if the
1170.095 exceptions did not apply to defendants who were convicted of other crimes in addition to the multiple residential
459s. CA concludes that once there are 2 or more residential
459s, the double-the-base-term limit no longer applies at all.
The 5 year limit is increased to 10 years for the CS residential
459s, but there is still a 5 yr limit on CS terms for the non459s. (No good explanation why there should not be a 10 year
max on CS terms, rather than 10+5 as results here.) CA notes
the anomaly of longer terms for 459 than for 211. (Followed in
People v. Canto (1992) 4 Cal.App.4th 1280.)
People v. Marks (1985) 167 Cal.App.3d 103. CA holds court
can’t impose more than 1 enhancement in an ADW case.
People v. Shaw (1986) 182 Cal.App.3d 945. Defendant was
sentenced to 8 years on the principal count and 10 years for 5
CS counts. Defendant argues that since 2 of the CS counts were
not violent felonies, the total CS term cannot exceed 5 years. CA
rejects this as straining the language of the statute. Here, the
term for the 2 non-violent felonies came to 4 years and therefore
did not exceed the 5 year limit, if it still applied at all.
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People v. Cortez (1986) 187 Cal.App.3d 1152. CA holds it was
error to impose 6 full CS terms per PC 667.6(d) for 6 counts of
forcible sodomy committed in 1984, since the jury findings of
force did not match the force definitions in PC 667.6. (REYES,
RIFFEY, et al.) CA also notes that on remand, when the judge
determines whether to impose CC or CS terms, if CS terms are
chosen then the 5 year limit in PC 1170.1 will apply - although
there is an exception for violent offenses as set forth in PC
667.5(c), that section also contained the different definitions of
force, so for the same reasons as in REYES, RIFFEY et al, those
provisions do not apply here either and the 5 year limit on CS
terms does apply.
People v. Mena (1988) 206 Cal.App.3d 420. Defendant was given
a number of CS terms and complains that the 5 year limit on
CS terms was violated by several terms for counts of sodomy or
oral copulaation with age difference. People argue these are PC
667.5(c) serious felonies (and therefore exempt from the 5 year
limit) because they constitute lewd acts on child under 14 as
defined in PC 288. CA holds that language is not descriptive of
a variety of acts, but is the name of a crime - that set forth in
PC 288. CA shows that the People’s contention leads to
ambiguities and absurdities, all of which are avoided by
defendant’s reasonable and plausible interpretation. CA orders
excess terms stayed.
People v. Sutton (1990) 220 Cal.App.3d 1325. CA continues to
follow earlier cases that hold that non-violent lewd acts on
persons under 14 (PC 288(a)), are violent felonies listed in PC
667.5 and therefore exempt from 5 year limit on CS terms.
Defendant argues that rule is untenable in light f Mena, which
reached a different result for the crimes of sodomy or oral
copulation with age difference. CA concludes the Mena result is
based on the clear statutory language, and that there is nothing
irrational about the Legislature deciding to punish more harshly
for a PC 288(a), while not making similar provisions for other
comparable crimes.
People v. Navarro (1991) 235 Cal.App.3d 1144. Defendant was
sentenced for robbery with knife use, plus 6 years, 8 months
per PC 1170.95 (g) for 5 CS robberies with knife use, plus 5
years per PC 1170.1 (a) for 5 more robberies without knife use.
CA holds that when the 10 year limit of PC 1170.95 (g) applies,
it is a replacement for, rather than an addition to, the 5 year
limit of PC 1170.1 (a). Otherwise, a defendant would be better
off if all the robberies were by means of a weapon, rather than
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some with a weapon and some without. CA first appears to
criticize Jackson, which reached a different conclusion
regarding residential burglaries, but then CA seems to
distinguish Jackson, so the final impact is unclear.
People v. Carter (1997) 58 Cal.App.4th 128. Construing PC
1170.95 re: 10 year limit rather than 5 year limit for
subordinate terms for robberies that are not PC 667.5 violent
felonies, CA rejects Navarro and concludes that the 10 year
limit applies only to nonviolent robberies with use of a deadly
weapon, and does not act to limit the subordinate terms for
other crimes. (While not made clear, it appears those other
crimes would remain subject to the 5 year limit, so there could
be a total of 10 years for subordinate qualifying robberies and 5
more years for other subordinate terms.)
i.

Full CS term for Specified Kidnap Offenses (Penal
Code section 1170.1, subd. (b))

People v. Bryant (1992) 10 Cal.App.4th 1584. Defendant pled to
kidnap counts as to 2 separate victims, and other counts
involving sex and other offenses against the same two victims.
He also admitted various weapon enhancement allegations, and
PC 667.8 allegations regarding kidnap for the purpose of rape.
He was sentenced to full CS terms for the 2 kidnap counts per
PC 1170.1, subd. (b), and was also sentenced under the higher
ranges set forth in PC 208 for kidnap with intent to commit
specified sex offenses. CA first notes that, while the pleadings
set forth all necessary allegations, the actual taking of the plea
neglected to refer to any intent to commit rape, in connection
with the kidnap allegations. CA concludes that both the higher
sentence range in PC 208, subd (d), and the provisions of PC
667.8, require that intent be pled and proved. In a confused
discussion, CA concludes that double jeopardy bars any
undoing of the plea to kidnap. Thus, CA remands to allow new
proceedings regarding admissions of the intent allegations
needed for PC 208 and 667.8, but if defendant simply declines
to make such admissions the rest of the plea apparently stands.
CA also notes, for remand proceedings, that the PC 1170.1,
subd. (b) reference to “kidnap as defined in PC 207,” while
ambiguous, also includes kidnap with intent to rape under PC
208, as that seems to be the clear legislative intent. CA adds
that where PC 208, subd. (d) requirements are met, there is no
discretion to use subd. (a), unless the subd. (d) allegation is
properly stricken. Also, where PC 1170.1, subd. (b) is satisfied,
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if CS terms are imposed they must be imposed under that
provision.
j.

Full CS Terms When Convicted of Dissuading a
Witness (PC 137) and of Crimes Involving the
Witness (Penal Code section 1170.15)

People v. Hennessey (1995) 37 Cal.App.4th 1830. CA holds that
PC 1170.15 (full CS terms when convicted a felony and of PC
137 (dissuading a witness) when the victim of the PC 137
offense was about to give information pertaining to the first
felony) does not define an enhancement but instead sets forth a
separate sentencing scheme. As a result, it is not necessary to
plead and prove PC 1170.15, and section 1170.15 does not
require the proof of any additional facts. CA separately
addressed a due process/notice claim and finds no problem
since several aspects of the pleadings as well as discussion at
the preliminary examination provided ample notice that
defendant could be subjected to full CS terms. CA never makes
clear whether that notice is essential to the present decision, or
whether that is just an alternative theory for denying relief.
People v. Evans (2001) 92 Cal.App.4th 664. Defendant was
charged with various felony offenses against his wife, involving
separate incidents. He was also charged with dissuading her
from testifying, in regard to some of the incidents. He ended up
convicted of one count of felony spousal abuse, one count of
dissuading a witness, and one count of threatening a witness.
He was given full CS mid-terms for the threatening and
dissuading counts, plus a CS 1/3 of the mid-term for the
spousal abuse. CA finds error per Hennessey language, since
the witness interference counts involved the wife as a witness to
other crimes for which defendant was acquitted or convicted of
a lesser included misdemeanor. The felony spousal abuse
conviction was not a crime for which defendant interfered with a
witness. Thus, PC 1170.15 does not apply here, since defendant
was not convicted of both a felony and a witness interference
crime relating to that same felony.
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3.

Weapon Enhancements (Note - Many pre-DSL cases re:
PC 12022 and 12022.5 are not included. Also, some
post-DSL cases are not included.
a.

Weapon as Element

In re Anthony H. (1980) 108 Cal.App.3d 494. Juvie petition
sustained for attempted robbery with use of a knife. CA holds
there was no double punishment even though the use of knife
was the force or fear necessary for the attempted robbery. Also,
use of knife was not an element of the robbery because robbery
can be committed without using a knife.
People v. Whitehouse (1980) 112 Cal.App.3d 479. Defendant
was convicted of PC 245 (ADW) with 12022.5 and 12022.7, all
based on the act of shooting the victim. Court imposed 12022.7,
imposed and stayed 12022.5, and based upper term in part on
use of a firearm. CA approves, holding that use of the gun was
not an element of the PC 245, because PC 245 can be
committed without a gun.
People v. Quesada (1980) 113 Cal.App.3d 533. Defendant was
convicted of involuntary manslaughter on alternative theories,
one of which was misdemeanor manslaughter with PC 417
(exhibition of a firearm) as the misdemeanor. Defendant was
also enhanced for use of a firearm. CA rejects the argument that
use of a firearm was an element, pointing out simply that
manslaughter can be committed without a firearm.
People v. Read (1983) 142 Cal.App.3d 900. Defendant was
convicted of involuntary manslaughter and enhanced for use of
a firearm. One of the theories on which the jury was instructed
was misdemeanor-manslaughter, with brandishing a firearm
(PC 417) as the misdemeanor. CA upholds the weapon
enhancement rejecting the argument that use of a firearm was
an element of this offense. Use of a firearm is not an element of
involuntary manslaughter in the abstract. Even focusing on the
misdemeanor-manslaughter theory, PC 417 also covers
brandishing other weapons, so use of a firearm is still not an
essential element of the crime in the abstract. Strong DISSENT.
People v. Yu (1983) 143 Cal.App.3d 358. CA upholds PC
12022(a) (armed with a firearm) enhancements on convictions
of assault with a deadly weapon. Although the enhancement
cannot apply if it is an element of the offense, ADW can be
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committed without a gun, so being armed with a gun was not
an element.
*People v. Hill (1985) 167 Cal.App.3d 175. Relying on a 1944
case and recognizing there is recent contrary precedent (YU),
CA holds that PC 12022(a) re: a principal armed with a
firearm does not apply to a conviction of ADW. (It should be
noted that defendant was charged under PC 245(a)(2), which
specifies assault with a firearm, which provides for the same
prison term as any other ADW, but has a higher minimum in
the event of a county jail sentence.) Here, a principal being
armed with a firearm was an element
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People v. Moore (1986) 178 Cal.App.3d 898. Defendant pled
guilty to assault with a gun (PC 245(a)(1)) and PC 12022.5.
Since 1982, gun assaults are punished under PC 245(a)(2), and
although PC 12022.5 generally excludes its application from
crimes where gun use is an element, it exempts from exclusion
ADW cases under PC 245 or 245(a)(2). CA holds gun assaults
can be prosecuted under (a)(1) or (2), and PC 12022.5 exempts
both sections from the general prohibition against the
enhancement where a gun is the instrumentality and an
element of offense.
People v. Martinez (1987) 194 Cal.App.3d 15. Defendant was
convicted of PC 245(c) (assault with firearm on peace officer)
and enhanced per PC 12022.5 for use of firearm. He attacks the
enhancement. PC 12022.5 states generally it does not apply
when firearm is element, but does apply to assault with firearm
under PC 245(a)(2) and to assault with deadly weapon which is
a firearm under PC 245. The reference to PC 245(a)(2) seems to
preclude an exception for PC 245(c), unless that comes under
the more general PC 245 exception. CA notes that exception
could be reasonably construed to apply only to charges of ADW,
when the weapon happens to be a firearm, or to all PC 245
cases. Only the latter interpretation would support the
enhancement here. CA then reviews legislative history. Prior
versions of PC 245 clearly allowed PC 12022.5 enhancement for
all varieties. Amendment to PC 245 adding specific firearm
offenses obviously led to amendments to PC 12022.5 exceptions
in order to preserve status quo, with no indication of intent to
treat peace officer PC 245s different from other PC 245s.
Finding such clear legislative intent, CA concludes that controls
over all other rules of construction, so the enhancement applies
here.
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People v. McGee (1993) 15 Cal.App.4th 107. Defendant was
charged with PC 245, assault with a deadly weapon or by
means likely to produce great bodily injury. He challenged an
allegation of PC 12022 use of a weapon, contending that was an
element of the offense. DA then moved to amend to charge only
assault by means likely to produce GBI. Trial court allowed the
amendment, and defendant was convicted of the PC 245 with
the weapon use enhancement. CA agrees that weapon use is
not technically an element of assault by means likely to produce
GBI, but CA points to caselaw holding that the 2 forms of PC
245 are not separate crimes, but are both the same crime. CA
concludes that when the “means likely to produce great bodily
injury” is a deadly weapon, then defendant’s conduct controls,
not the DA’s pleading. CA concludes it would be absurd and
unjust to let the DA determine the penalty simply by deciding
whether to charge the crime as ADW or as assault by means
likely to produce GBI. CA concludes the result here is an
unauthorized sentence that can be corrected at any time.
In re Pritchett (1994) 26 Cal.App.4th 1754. During an
altercation, petitioner took a short-barreled shotgun from a
drawer, lunged at his former girlfriend, and struck her on the
head with the shotgun. He was convicted of possession of a
short-barreled shotgun (PC 12020), and enhanced per PC
12022.5 for use of a firearm. CA holds the use enhancement
cannot apply in this situation. When first enacted, PC 12022.5
applied only to specified felonies and could apply even when it
was an element of one of those felonies, such as ADW. Later, it
was expanded to apply to all felonies, but not when it was an
element, except that it could still apply to ADW. Here, using the
gun as a club was not an element of the PC 12020 offense, but
it was also not “in the commission” of that offense, even though
it was used during the commission of that offense. Possession
was complete without the use as a club, and the use as a club
in no way furthered the crime of possession. The only “use” that
occurred “in the commission” of the PC 12020 offense was the
use that was inherent in possession, but that “use” was an
element of the PC 12020 offense.
People v. Hansen (1994) 9 Cal.4th 300. SC holds that a PC
12022.5 enhancement was properly applied to a second degree
murder count, even though the conviction was based on the
felony-murder rule with PC 246 (firing a firearm at an inhabited
dwelling). While gun use may be an element of PC 246, it is not
an element of second degree murder in the abstract, so the
element exception does not apply here.
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People v. Joachim (1995) 38 Cal.App.4th 1526. CA upholds
imposition of a PC 12022.5 gun use enhancement on a
conviction for PC 245, subd. (b), assault with a semiautomatic
firearm. CA concludes this type of PC 245 violation is covered
by the provision in PC 245, subd. (d), allowing a PC 12022.5
enhancement for assault with a deadly weapon which is a
firearm. The fact that the present crime of assault with a
semiautomatic gun did not exist until after the adoption of the
subd. (d) language makes no difference, as the legislature is free
to adopt a general rule and then later adopt specific provisions
that are subject to that general rule.
*People v. Ledesma (1996) 45 Cal.App.4th 403. CA holds that
the PC 12022.5 enhancement for a violation of PC 246.3
(grossly negligent discharge of a firearm) must be stricken,
since firearm use is an element. It makes no difference that
PC 246.3 does not require personal use, since PC 12022.5,
subd. (d), precluding such enhancements when gun use is an
element is not limited to crimes where personal use is an
element. Also, the fact that the enhancement was stayed did
not cure the problem; it must be stricken.
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People v. Johnson (1996) 51 Cal.4th 1329. Defendant was
convicted of 4 counts of PC 245 (b) assault with a
semiautomatic firearm, and each count was enhance per PC
12022.5 for use of a firearm. Defendant argues firearm use was
an element, and that since the exception set forth in PC
12022.5 (d), expressly refers to assault with a firearm under PC
245 (a)(2), it cannot apply to PC 245 (b). CA disagrees, noting
the PC 12022.5 (d) exception also applies to “assault with a
deadly weapon which is a firearm under section 245.” CA holds
this includes assault with a loaded, semiautomatic firearm,
which is both a deadly weapon and a firearm. Therefore, the
exception applies and enhancement is proper even though
firearm use was an element.
People v. Ledesma (1997) 16 Cal.4th 90. Noting that PC
12022.5, subd. (d) states that a gun use enhancement is
precluded when gun use is an element, but may be imposed in
cases of assault with a firearm, defendant argues the
enhancement is discretionary and therefore the court must
state reasons for imposing it, even when the middle term is
imposed. SC disagrees and finds the enhancement mandatory,
following Hill and disapproving Campbell, Vacca, and Moore.
Since it is mandatory, reasons need be stated only when the
court chooses the upper or lower term. While “may” is usually
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permissive, and this very statute uses “shall” in many other
instances, SC concludes that here an interpretation of “may” as
permissive would be contrary to legislative intent; in this
instance “may” is used as authorization, creating an exception
to the rule that gun use enhancements are not to be imposed
when gun use is an element. SC also notes that after Hill the
statute was amended without altering this provision, indicating
adoption of the Hill interpretation.
People v. Harper (2000) 82 Cal.App.4th 1413. Defendant was
convicted of PC 245 (b), assault with a semiautomatic firearm.
He argues it was improper to enhance his term for use of a
firearm per PC 12022.5, since that section does not apply when
the firearm is an element. Def acknowledges exceptions for
assault with a firearm under PC 245 (a)(2), or for assault with a
deadly weapon that is a firearm under section 245. But
defendant argues the former is a different crime and the latter
refers only to a mere firearm, not a semiautomatic firearm. CA
disagrees, concluding that defendant’s semiautomatic does
come within the meaning of “a deadly weapon which is a
firearm under Section 245, …” CA notes a similar issue was
resolved in Martinez and CA finds the identical rationale and
legislative history analysis applicable here.
b.

Application of the Culbreth Rule

People v. Prysock (1982) 127 Cal.App.3d 972. An unfit juvenile
had been sentenced to life without possibility of parole, with no
mention made at sentencing of the use of a deadly weapon
finding. Amending the term to life, per DAVIS (this being a preBRIGGS murder), CA remands for resentencing as to the use
enhancement, but CA notes that if it is not stricken per P.C.
1170.1(g), it must be stayed per WALKER. CA also holds that
CULBRETH requires staying one of the gun use enhancements
on related robbery and burglary counts, but that was effectively
accomplished when both of those counts were stayed per P.C.
654. Declining to strike the use finding under CULBRETH, CA
does order a clarifying stay just in case the P.C. 654 stay is ever
vacated.
People v. Williams (1982) 129 Cal.App.3d 994. Defendant pled
to two robberies, both with use of a gun, for dismissal of other
counts. He was given CS use enhancements and complains of
CULBRETH error. CA indicates it would follow EDWARDS re:
CULBRETH being still applicable under the DSL. But CA finds
CULBRETH factually inapplicable here, since defendant, after
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robbing a clerk at gunpoint, then took the clerk into a back
room and robbed a second employee at gun point. CA holds
that these facts support the express finding of two separate
robberies with separate intents. CA also notes that the plea
bargain, with a specific maximum term, impliedly recognized
that the facts could be so construed. Concurrence would hold
CULBRETH inapplicable under the DSL.
People v. Polk (1982) 131 Cal.App.3d 764. The CA holds that in
light of amendments to PC 669 expressly allowing terms to be
CS to life terms, the rule of WALKER no longer applies to
prohibit PC 12022.5 enhancements CS to a life sentence,
whether with or without possibility of parole. ALSO, noting that
the matter had been decided in EDWARDS, the CA reiterates
that the DSL has not changed the rule of CULBRETH,
disallowing multiple PC 12022.5 enhancements where there is a
single occasion of use constituting an individual transaction.
People v. Cardenas (1982) 31 Cal.3d 897. The Supreme Court
squarely holds that CULBRETH is still good law and is in no
way weakened by the passage of the DSL.
People v. Amerson (1984) 151 Cal.App.3d 165. Defendant broke
into a home and stabbed 3 people with scissors, killing one of
them. He was convicted of murder and 2 counts of attempted
murder and enhanced on each count for use of a deadly
weapon. CA stays 2 of the weapon use enhancements per
CULBRETH, finding it applies to weapon use as well as to gun
use and that it applies to the present facts since defendant
clearly had but one objective.
People v. Clay (1984) 153 Cal.App.3d 433. DefendantPC
12022.5 enhancement as to each separate room that was
entered, finding CULBRETH inapplicable to each entry to a new
room with a new victim. CA does strike one use enhancement
per CULBRETH where two victims were robbed simultaneously
in a single room.
People v. Le (1984) 154 Cal.App.3d 1. Defendants were
convicted of a number of violent sex offenses against 6 separate
victims. CA holds that, per PC 1170.1, subd. (i), CULBRETH
does not apply to counts covered by PC 667.6.
People v. Jordan (1984) 154 Cal.App.3d 769. Defendant was
involved in 664/211 of a store, and then a few days later he was
involved in a kidnapping of employess of the store (from their
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home) that was related to a completed 211 of the store.
Defendant was enhanced for arming or use as to each of these 3
events. CA finds ample divisibility in these events to preclude
application of the CULBRETH "single occasion" rule. There was
both a separation in time and in distance, so that the threat of
an additional enhancement would have a deterrent effect.
People v. Levitt (1984) 156 Cal.App.3d 500. Defendant was
convicted of 2 counts of PC 192 and gun usage and received CS
terms and CS gun use enhancements. Both victims were killed
on same day around the same time in adjoining offices. CA goes
into lengthy discussion of CULBRETH and holds it applies only
if multiple victims are killed during one transaction and
incident to one objective. So it applies to multiple victims of one
robbery because defendant’s intent/objective is to rob. It applies
to shooting a policeman during escape because that is part of
the robbery objective. BUT if he shoots two people at same time
but for different motives, he can be separately punished. Here,
though, defendants shot his intended victim and then a witness
to avoid apprehension: one objective so only one gun
enhancement.
People v. Blevins (1984) 158 Cal.App.3d 64. Pursuant to the
CARDENAS approval of the EDWARDS reasoning, the CA
concludes that where defendant has used a knife in several sex
offenses committed one after another against a single victim, it
is proper to enhance per PC 12022.3 for each count, since PC
1170.1, subd, (i) renders CULBRETH inapplicable to listed
forcible sex offenses. In fn 4, the CA notes it is not deciding
whether a trial court has the authority to stay such
enhancements pursuant to PC 1385.
People v. Rodriquez (1984) 160 Cal.App.3d 207. Defendant
received 3 full CS terms for rape, sodomy, and forcible oral
copulation pursuant to PC 667.6, subd. (c). He was enhanced 2
additional years on each of the 3 counts per PC 12022.5. In a
very detailed analysis, the CA holds that the CULBRETH rule,
precluding multiple gun use enhancements in factual
circumstances such as present here, applies despite the
“without limitation” language of PC 1170.1, subd. (i). Since PC
667.6, subd. (c) applies in lieu of PC 1170.1, that means all of
PC 1170.1, including subd. (i), is inapplicable. Also, a review of
the legislative history convinces the CA that the intent of PC
1170.1, subd. (i) was to do away with limits in other parts of PC
1170.1, and that CULBRETH was not even considered. (Though
not expressly spelled out, this would indicate CULBRETH would
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apply even when forcible sex cases are sentenced under PC
1170.1.) The CA notes the flaws in language in EDWARDS and
CARDENAS, and rejects BERGMAN.
People v. Green (1985) 166 Cal.App.3d 514. Defendants broke
into a home, then raped and robbed a woman inside. CA holds
that since the evidence indicates they planned to burgle an
empty house and only formed the intent to rob when they found
somebody inside, 654 does not preclude punishing both the 211
and the 459 (as well as the 261). With no analysis, CA then
mistakenly equates CULBRETH with 654 and holds that since
654 did not apply to the 459 and 211, there was no problem in
imposing weapon use enhancements on each count, even
though it was the same use.
People v. Fitch (1985) 171 Cal.App.3d 211. Defendant was
convicted of 4 counts of forcible oral cop on 4 separate victims
on one occasion, with PC 12022.5 as to each count. He was
given full CS terms per PC 667.6(d) and was enahnced for each
PC 12022.5. CA affirms, finding CULBRETH inapplicable due to
the unlimited enhancement language of PC 1170.1(i). CA notes
RODRIGUEZ and BERGMAN are split on the applicability of PC
1170.1(i) in PC 667.6(c) cases where discretion is exercised in
favor of using 667.6. However, that dispute is based on the “in
lieu of PC 1170.1” language of 667.6(c). That language is not
present in subd. (d), so CA sees no reason to except a subd. (d)
case from PC 1170.1(i).
People v. Raby (1986) 179 Cal.App.3d 577. Defendant convicted
of nine armed robberies got 5 weapon enhancements. There
were only two separate incidents. CA holds CULBRETH bars
this, but in a lengthy discussion argues there is no coherent
rule of general applicability on when CULBRETH applies.
Determining intent or when separate events are completed is
murky and based more on the outcome that the court is seeking
than on objective criteria. With a single transaction involving
multiple victims, and no spatial break between crimes, there
should, under CULBRETH, be only one enhancement and yet
some courts have, in this circumstance, allowed more than one
with no real distinguishing reason. It appears, says this CA,
that the courts looked to things like unanticipated events
interfering with the original plan or a failure to stop before new
victims arrive. None of this is present here so the general rule
applies.
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People v. Raby (1986) 179 Cal.App.3d 577. Defendant was
enhanced for use of a firearm which had a defective safety that
could only be released with the use of a pen. He contends the
enhancement was improper since the gun was inoperable. CA
finds where defendant entered store and robbed clerk of store
money and customer of his own money, resulting in 2 CS PC
211 terms, with PC 12022.5 enhancement imposed on each
count on the theory that intent to steal from store and from
customer were separate, CA catalogs many CULBRETH cases
and expresses frustration at the lack of a coherent rule that
separates the ones that find separate occasions from the ones
that find only one occasion. CA basically concludes that
separate occasions are found only when there is enough of a
break to provide an opportunity to abandon use of the gun
(such as going from room to room in a nursing home), or where
there is an unexpected development, such as a new customer
walking in while 211 is in progress. CA criticizes a rule which is
most lenient on the robbers with the broadest intent from the
outset, but concludes defendant here intended to rob anyone
who happened to be in the store, so only 1 use enhancement
was proper.
People v. Huber (1986) 181 Cal.App.3d 601. Defendant robbed
and raped two women in one apartment, pointing a gun at both.
Six different counts were enhanced per PC 12022.5. CA finds no
CULBRETH error. Per FITCH and BERGMAN (rejecting
RODRIGUEZ and CARTER) CA finds CULBRETH inapplicable to
PC 667.6 sentencing. As to 1 CS term also enhanced per PC
12022.5, CA merely states it sees nothing improper in that
enhancement and defendant makes no argument as to why it
should be found improper.
*People v. Vasquez (1987) 197 Cal.App.3d 331. Defendant
was convicted of murder and attempted murder in gang
shooting and was enhanced for co-defendant being armed
with a firearm in regard to 1 V, and for personal use of
firearm in regard to another V. Defendant claims this violates
the spirit of CULBRETH since this was all one incident. CA
disagrees and refuses to extend CULBRETH to cover 2
defendants each using separate firearms on separate Vs
during 1 incident. MARTINEZ is distinguished since in that
case both defendants used their weapons against the same V,
and the weapon was also an element of the substantive crime
of ADW.
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People v. Nguyen (1988) 204 Cal.App.3d 181. Defendant and
accomplice, both armed, entered market. Accomplice took V
into back room, had him lie face down on floor, emptied his
pockets, and then kicked and shot him while defendant was
getting money from register. After upholding CS terms for PC
211 and PC 664/187, CA notes it was error to enhance
defendant on each count per PC 12022.5, because there was no
personal use by defendant as to the PC 664/187. CA notes
there could be both a PC 12022.5 on the PC 211 and PC 12022
(crime partner armed) on the PC 664/187, but CULBRETH
would preclude 2 weapon enhancements on one melee.
Although PC 654 did not preclude CS terms for the crimes,
CULBRETH is broader and does cover this case.
People v. Dobson (1988) 205 Cal.App.3d 496. Defendant
dragged V to bushes, raped her, forced her to orally copulate
him, and then beat her with a rock saying she must die because
she could ID him. Defendant was convicted of PC 664/192, PC
261 and PC 288a, with each offense enhanced for weapon use
per PC 12022 and 12022.3, and GBI per PC 12022.7 and
12022.8. CA notes general rule that PC 654 applies to
enhancements, but that CULBRETH and PC 654 do not block
using the same weapon or GBI to enhance multiple sex crimes.
But by analogy to PEREZ (and rejecting JOHNSON), CA
concludes sex offenses must be narrowly construed for PC 654
purposes re: when crime is complete. Since the rape and oral
copulation were complete before any use of weapon or GBI, the
enhancements can apply only to the PC 664/192, not the PC
261 or oral copulation.
People v. McElroy (1989) 208 Cal.App.3d 1415. Defendant was
convicted of a series of PC 211s, each involving multiple victims.
CA holds per CULBRETH that there can be only one gun use
per robbery, no matter how many Vs. CA rejects argument that
the PC 654 exception for multiple Vs of violent crimes should
apply to CULBRETH - that was expressly rejected in
CULBRETH. Even where new employee of victimized store
walked in while PC 211 was in progress, that did not create a
new gun use as defendant had no time to pause to reflect on
penal consequences of a new gun use.
People v. Thomas (1990) 218 Cal.App.3d 1477. CA reluctantly
applies CULBRETH rule to limit gun use enhancements to 1 for
an incident of kidnap and attempted rape and 1 each for 2
separate incidents which each involved kidnap for robbery of 2
victims at 1 time. CA notes CULBRETH applies even where PC
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654 would permit multiple punishment for the underlying
counts because of acts of violence on separate victims. CA finds
only 2 exceptions to CULBRETH - where there is a meaningful
separation of time so the defendant can pause and reflect on
the penal consequences, or where an independent criminal
objective emerges which was unrelated to the original objective
for which the firearm was used. CA notes the CULBRETH rule
can result in more lenient treatment of those who start with
more sinister objectives, but CA concludes it is bound by Auto
Equity to follow the decision of the Supreme Court.
*People v. Marquez (1991) 226 Cal.App.3d 969. Defendant
was convicted of 2d degree murder of 1 victim and attempted
murder of another, in a single incident. As to each count, the
jury found that defendant used a firearm per PC 12022.5,
and that he intentionally inflicted great bodily injury by
discharging a firearm from a motor vehicle. CA concludes (in
superficial analysis with clear flaws) that the original version
of PC 12022.55 allowed imposition of both a PC 12022.5 and
PC 12022.55 enhancement on the same count, but CA also
acknowledges that a 1988 amendment clearly says that both
enhancements cannot be imposed on a single count. However, CA finds nothing in the statutory provisions or in
CULBRETH that would bar use of PC 12022.5 on 1 count and
PC 12022.55 on the other counts, as long as there are
separate victims.
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People v. Webber (1991) 228 Cal.App.3d 1146. Defendant forced
one victim at gunpoint to drive him around, during which
defendant shot and killed the driver of another car. He was
convicted of murder and false imprisonment and each count
was enhanced for use of a firearm. CA finds no CULBRETH
violation. While the murder occurred during the false
imprisonment, defendant had different objectives (depriving one
victim of freedom and other of life). Since defendant contended
that the killing was a result of unreasonable self-defense due to
drug intoxication, he cannot claim that the purpose of the false
imprisonment was to commit the murder.
People v. Pride (1992) 3 Cal.4th 195. Evidence showed that
defendant stabbed and killed 2 female employees in an office
building on a holiday. They were killed in different parts of the
office, apparently at least 30 minutes apart. The first was killed
because of a complaint about the work of defendant (the
janitor), and/or to prevent her from reporting a sexual assault.
The other was apparently killed to silence her as a witness to
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the first crimes, or to a sexual assault on herself. SC upholds
separate enhancements for use of a knife on each victim, since
the court could properly find this was not a single indivisible
transaction.
People v. Alvarez (1992) 9 Cal.App.4th 121. Defendant fired
three shots from a car at two persons. One of the two was hit,
and another bystander was also hit. CA upholds the imposition
of two enhancements per PC 12022.55 (GBI resulting from
shooting from a vehicle). CA concludes the Culbreth rule does
not apply since it focuses on use of a firearm and finds that
punishment should be based on a single use and not on the
number of victims. But PC 12022.55 goes beyond firearm use
and focuses on GBI. A defendant who intends to injure more
than one person and actually does inflict GBI on more than one
person is more culpable, so multiple enhancements are
appropriate. See also People v. Williams (1993) 14 Cal.App.4th
601.
People v. King (1993) 5 Cal.4th 59. SC traces the history and
criticism of Culbreth and concludes it is an irrational and
indefensible rule that favors those with graver intents, so SC
abrogates it. SC finds that subsequent legislative amendments,
while not abrogating Culbreth, have also not codified it,
apparently leaving it to the courts to correct their own errors.
SC leaves open whether multiple enhancements can be imposed
when there is only one act, such as when a single bullet hits
two persons. Here, two separate victims were intended from the
outset and two enhancements would be proper for two
shootings, even though the time gap was brief. But SC
concludes that this is a judicial enlargement that cannot be
applied retroactively in this case.
People v. Nichols (1994) 29 Cal.App.4th 1651. Defendant and
his crime partners kidnapped a truck driver and hijacked his
cargo. During the 2 hours they held the driver captive,
defendant looked at the victim’s driver’s license and threatened
to kill him if he talked, noting that defendant now knew where
he lived. CA upholds punishment for both the kidnap and the
PC 136.1 attempt to dissuade a witness by threat. CA finds the
1st intent was to hijack the truck by kidnapping and robbing
and the 2d intent was to avoid detection by dissuading the
witness through intimidation. The 1st intent was achieved with
a shotgun and the 2d with a threat of future harm if the victim
talked. But CA agrees that, in this pre-King case, Culbreth
applies and precludes 2 PC 12022.5 enhancements since there
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was continuous possession of the shotgun during the 2 hour
incident, there was only 1 victim, and the PC 136.1 offense
occurred during the commission of the kidnap-robbery.
People v. Sandoval (1994) 30 Cal.App.4th 1288. Defendant
attempted to rob victim, who refused to turn over the money.
Defendant then shot victim and left. CA upholds separate terms
for attempted murder and attempted robbery. The latter was
over when the victim refused to part with the money, and the
shooting was a gratuitous act of punishment for disobedience.
CA then goes on to uphold gun use enhancements on each
count, finding Culbreth inapplicable simply because PC 654 did
not apply to the 2 counts. (No apparent recognition that
Culbreth does apply in situations where PC 654 does not.)
People v. Davis (1995) 41 Cal.App.4th 367. CA holds that even
in a pre-King case, Culbreth does not preclude imposition of a
PC 12022.5 (a) gun use enhancement on a robbery count and
simultaneous imposition of a PC 12022.5 (b)(1) enhancement
(for causing GBI by shooting at a vehicle) on a related attempted
murder count. Rather than seeing this as 2 weapon
enhancements based on a single weapon use, CA sees this as
more like one weapon enhancement and one GBI enhancement.
CA sees PC 12022.5 (b)(1) as being more like PC 12022.55 than
like other weapon enhancements, so the rationale of Alvarez
and Williams controls, allowing both enhancements. CA sees
that as making sense because of the considerable difference
between mere gun use and escalating that gun use to the point
of actually inflicting injury.
People v. Dailey (1996) 47 Cal.App.4th 747. In brief discussion
in pre-King case, CA finds Culbreth inapplicable to a case where
defendants used a firearm while committing a robbery inside a
store, and then used firearms again in a battle with the police
outside the store. CA sees these as separate events, allowing
gun use enhancements both for murder inside the store and
assault with a firearm on an officer outside the store. CA doubts
whether defendants committed the robbery with the intent that,
once they got outside, they would exchange gunfire with the
police while making their getaway. [Query - Since Culbreth is
broader that Penal Code section 654, is such an intent question
relevant?] CA sees the arrival of the officers as a break in what
otherwise looks like a continuous sequence of events.
In re Tameka C. (2000) 22 Cal.4th 190. Defendant shot at 3
police officers, missed them, hit a glass door behind them,
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shattering the glass and causing a shard to strike and injure
another person. Defendant does not dispute sufficiency of the
evidence of an assault on the unintended victim. SC finds no
problem with enhancing defendant for PC 12022.5 gun use on
the unintended victim count, even though gun use
enhancements were also imposed on the counts for assaulting
the officers, for the same use. Since Culbreth was abrogated by
King, the single occasion rule no longer applies. SC notes that if
a defendant displayed a firearm while simultaneously robbing
multiple victims, there could properly be a use finding as to
each victim, and SC sees no reason why that same rationale
would not apply here. SC does not discuss any PC 654
implications.
c.

Furnishing a Weapon (PC 12022.4)

People v. Heston (1991) 1 Cal.App.4th 471. Defendant planned
a robbery with another person and gave that person a gun to
use in the robbery as they left home on their way to the robbery
site. Defendant challenges his enhancement per PC 12022.4 for
furnishing a firearm since that section requires the furnishing
to occur “during the commission” of a felony. CA agrees that the
literal meaning supports defendant’s contention, but CA finds
that absurd since it is relatively rare that furnishing would
occur while the felony was in actual progress. Since that
interpretation is absurd, CA looks for legislative intent and finds
it in the legislative history and statement of purpose. CA never
does spell out what time frame is encompassed in “during the
commission,” but CA notes that furnishing several days prior to
the felony would not be enough. Furnishing as they left on their
way to commit the felony is enough, so the enhancement is
upheld here.
d.

PC 12280, subd. (c) (Crime Committed While in
Unlawful Possession of an Assault Weapon)

People v. Jimenez (1992) 8 Cal.App.4th 391. CA holds that PC
12280, subd. (c) re: additional consecutive 1 year term,
notwithstanding PC 654, when a crime is committed while the
defendant is in violation of PC 12280 (unlawful possession of
assault weapon) is an enhancement, since it is an additional
term added to the base term. Therefore, it must be pled and
proved. However, defendant here could not have been
prejudiced by the failure to expressly plead and prove the
enhancement, since the information did allege the PC 12280
violation and the crime that was committed while the weapon
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was possessed. Defendant had notice of both charges and every
reason to defend against both, and the jury necessarily found
that the possession occurred during the commission of the
other crime.
e.

PC 12022, subd. (c) - armed with a firearm during
drug crimes (and H&S 11370.1)

People v. Keeton (1992) 10 Cal.App.4th 1125. Defendant was
sentenced to the lower term for transportation of
methamphetamine, plus a three year mid term per PC 12022,
subd. (c) for being armed with a firearm during the commission
of a drug crime. CA holds that, by analogy to sentence choice
caselaw, there is no need to state reasons for an enhancement
choice when the middle term is chosen; since the statute calls
for a middle term in the absence of mitigation or aggravation,
reasons are required only for a departure from the norm. CA is
not swayed by the fact that PC 12022 (c) requires reasons for
the “enhancement choice” in contrast to PC 1170 (b), which
refers to reasons for the upper or lower term.
People v. Keeton (1992) 10 Cal.App.4th 1125. Defendant was
sentenced to the lower term for transportation of
methamphetamine, plus a three year mid term per PC 12022,
subd. (c) for being armed with a firearm during the commission
of a drug crime. CA holds that the fact the lower term was
imposed on the substantive count does not mean it must also
be imposed on the enhancement. Here, there were
circumstances directly relating to the arming that militated
against the lower term - the gun was available in the cab of
defendant’s truck, it was loaded and a round was chambered,
and when police approached she took the duffel bag holding the
gun with her toward the restroom. The mitigating factors
justifying the lower term on the substantive count did not
mandate further leniency on the enhancement.
People v. Balbuena (1992) 11 Cal.App.4th 1136. Police entered
home with search warrant, found defendant and his wife lying
on the floor with three suitcases in the room, and found drugs
in one suitcase and an unloaded pistol in another. Defendant
was convicted of possession of various drugs for sale and was
enhanced per PC 12022, subd. (c) for being armed in the commission of the drug offenses. CA acknowledges that “armed”
does not mean the weapon has to be on the person; it is enough
that it is readily available. But here, all indications were that
defendant and his wife were living out of suitcases and kept all
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their belongings in them. The gun was no particularly ready for
immediate access, and there was noting at all to indicate it had
anything to do with the drug crimes. Merely owning or
possessing an unloaded firearm is not a crime.
People v. Bland (1995) 10 Cal.4th 991. Police arrested
defendant at one location and drove him to his home which they
searched. While defendant remained in the patrol car, the police
found drugs in a bedroom closet and an assault rifle under the
bed. SC upholds finding that defendant was armed with a
firearm in the commission of possession of drugs for sale. The
drug possession crime is a continuing offense, so proof that at
any time during the possession of the drugs defendant also had
the firearm available for immediate use would be enough to
prove the PC 12022 enhancement. Cases, such as Balbuena,
which focus only on the time frame in which the police seize the
drugs are disapproved. SC acknowledges there must be a
facilitative nexus, so that gun possession for unrelated
purposes would not qualify, but SC never defines what must be
shown. Rather, SC concludes that evidence that a firearm was
kept in close proximity to drugs supports an inference of a
facilitative nexus, and that the defendant knew of the presence
of the firearm, that the proximity was not mere coincidental,
and that at some time during the possession of the drugs,
defendant was present with both the drugs and the firearm and
therefore had the firearm immediately available for use to aid in
the drug possession. In fn. 6, SC brushes aside a Second
Amendment contention that this would also punish legal
possession of a firearm and therefore interfere with the right to
bear arms. SC notes without explanation that the jury can
consider the fact that the gun was not loaded and that no
ammunition was present, but SC immediately adds that the
penalty applies even when the gun is not operable. Although the
instruction in the present case erroneously left out the word
“knowingly,” SC finds no prejudice as the police also found a
photo of defendant and the rifle, so there is no reasonable
likelihood that a correctly instructed jury would have failed to
find that defendant knowingly possessed the rifle.
People v. Clark (1996) 45 Cal.App.4th 1147. Defendant was
convicted of H&S 11370.1 for possessing meth while armed
with a loaded operable firearm. The firearm was a shotgun with
no shell ready to fire, but some shells in a storage compartment
built into the stock. The trial court utilized the PC 12031
definition of “loaded,” which includes a shell attached in any
manner to the firearm. CA vacates the finding noting first that
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nothing indicates the legislature intended the use of the PC
12031 definition for this purpose, rather than the commonly
understood meaning - a shell in a position from which it can be
fired. Also, even if the PC 12031 definition controlled, a literal
interpretation would be contrary to legislative intent since the
statute provides several examples and they all are consistent
with the commonly understood meaning - ready to be fired.
*People v. Gray (1998) 61 Cal.App.4th 205. Police served a
search warrant at defendant’s residence, found a loaded
revolver on the floor near his bed in his bedroom, and found
a quantity of drugs in a detached garage 20-30 yards from
the residence. CA upholds PC 12022, subd. (c) enhancement
on a count of possession for sale. CA finds a “facilitative
nexus” despite the distance between the drugs and the
weapon, seeing at least 3 reasonable inferences supported by
the evidence: 1) the garage was easily visible from the
bedroom window, so the bedroom could have been used as a
“sentry” point; 2) the gun was easily portable and could have
been taken by defendant whenever he conducted sales in the
garage; and 3) drug paraphernalia in the house indicated
defendant probably brought drugs into the house to sell
sometimes, where the gun would be readily available.
Defendant’s proffered pinpoint instruction on this issue was
flawed, but CA sees no error in the court’s failure to give a
corrected one. CALJIC 17.15 covered the basics with its “at
the time of commission” and “knowingly carried” language.
All that was left out was the affirmative defense of accidental
or coincidental possession of the firearm, but no evidence
supported that anyway.
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People v. Singh (2004) 119 Cal.App.4th 905. CA finds sufficient
evidence that defendant was aware of the presence of a
shotgun, and upholds a conviction for H&S 11370.1 possession
of methamphetamine while armed with a firearm, where the
shotgun, while partially hidden by a pillow, had a butt end and
a clip that was immediately visible and readily identifiable by
the officer who entered the room. Defendant was sitting on the
same bed where the gun was partially hidden. CA sees this as
sufficient to infer he knew the shotgun was under the pillow. CA
concedes error in failing to instruct the jury that defendant
must knowingly be armed with the firearm, but CA sees the
error as harmless because the same jury found that defendant
was aware of the gun when they found true the PC 12022 (c)
enhancement.
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In re Ogea (2004) 121 Cal.App.4th 974. Petitioner was convicted
of H&S 11370.1 possession of methamphetamine while armed
with a firearm and was found ineligible for Proposition 36 drug
probation. CA agrees that H&S 11370.1 is not a non-violent
offense within the meaning of PC 1210. By analogy to the Canty
analysis, this is not a case of possession for personal use – it
was something more than that. H&S 11370.1 was not drafted
as an enhancement to H&S 11377, but instead created a new
crime that requires proof of added elements beyond possession
of methamphetamine. CA also sees indications in the voter’s
pamphlet that Proposition 36 was to be limited to simple
possession. Since CA sees no need to guess at the voter’s intent,
the rule of lenity does not require resolving any ambiguity in
favor of petitioner.
People v. Mena (2005) 133 Cal.App.4th 702. Defendant
challenges true finding on an H&S 11370.1 enhancement for
being armed during commission of a drug crime, arguing per
Singh that CALJIC 12.52 was deficient in not specifying that the
defendant must “knowingly” have a firearm available for
immediate use. CA agrees that one must have knowledge of the
firearm’s availability for use, but CA rejects the Singh
conclusion that former 12.52 failed to convey the knowledge
element. CA does not believe one can have a firearm available
for immediate use if one does not know of it’s availability. While
the instruction could be clearer, CA concludes there is no
reasonable likelihood the jury misunderstood, especially in light
of the actual arguments made by counsel.
* People v. Pitto (2005) 133 Cal.App.4th 1544. Defendant was
convicted of transporting methamphetamine, enhanced per
PC 12022 (c) for being armed with a firearm during the
commission of the drug crime. Defendant testified the
methamphetamine was for personal use and the gun, found
behind the driver’s seat, a foot from the drugs, had nothing to
do with the drugs and was there only because he had been
depressed and was contemplating suicide. The jury was
instructed per CALJIC 17.15 that the enhancement required
a finding that defendant was armed at the time of the
commission of the crime. Defendant argues, per Bland, that
the jury must also find a facilitative nexus, not just the
coincidence of being armed at the same time as the drug
crime is being committed. CA finds no waiver from failing to
object below, per PC 1259. On the merits, CA concludes that
normally, just the fact that the gun was found so close to the
drugs would allow the jury to infer there was a facilitative
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nexus. But here that inference was refuted by defense
evidence, so there was an issue of fact for the jury to resolve
and CALJIC 17.15 was inadequate for a proper resolution. CA
finds prejudice because defendant’s claim was not
implausible and was backed up by testimony from relatives
that he had been depressed recently. Also, the jury had
questions about CALJIC 17.15.
People v. Heath (2005) 134 Cal.App.4th 490. Defendant
challenges true finding on an H&S 11370.1 enhancement for
being armed during commission of a drug crime, arguing that
the prosecution never proved that he had knowledge that the
firearm found in his car was loaded and operable. CA sees no
need for such proof of scienter when not defining a substantive
crime, but only a factor that increases the penalty for conduct
that is already unlawful. CA relies on Meza and distinguishes
Jorge M. CA notes that defendant could have ascertained
whether the gun was unloaded and/or inoperable; by failing to
do so, he acted at his own risk.
f.

PC 12022.5(b)(1) - Causing Great Bodily Injury By
Shooting at a Motor Vehicle

People v. Davis (1995) 41 Cal.App.4th 367. CA holds that even
in a pre-King case, Culbrethdoes not preclude imposition of a PC
12022.5 (a) gun use enhancement on a robbery count and
simultaneous imposition of a PC 12022.5 (b)(1) enhancement
(for causing GBI by shooting at a vehicle) on a related attempted
murder count. Rather than seeing this as 2 weapon
enhancements based on a single weapon use, CA sees this as
more like one weapon enhancement and one GBI enhancement.
CA sees PC 12022.5 (b)(1) as being more like PC 12022.55 than
like other weapon enhancements, so the rationale of Alvarez
and Williams controls, allowing both enhancements. CA sees
that as making sense because of the considerable difference
between mere gun use and escalating that gun use to the point
of actually inflicting injury.
People v. Delgadillo (2005) 132 Cal.App.4th 1570. Police with
search warrants for defendant’s home and vehicle stopped him
in his truck, searched it, and found items used for
manufacturing methamphetamine. At his home, they found two
handguns in the headboard of his bed and a shotgun in the
bedroom closet, along with $40,000 in cash, scales, and a small
amount of meth. A large quantity of pseudoephidrine pills was
found in a car parked in front of the home. Two other homes of
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people associated with defendant were searched. One had
manufacturing equipment and the other had items used in the
manufacturing process. Defendant attacks the sufficiency of the
evidence to support enhancement for being armed during the
commission of drug crimes, since there is no evidence he was
ever armed while at the methamphetamine lab. CA upholds the
enhancement by analogy to Bland. CA sees this as a continuing
crime,
extending
through
time
and
location,
with
methamphetamine manufacturing occurring at the homes of
defendant’s associates. The firearms and substantial cash were
at defendant’s home, in close proximity to cars in which
defendant and his colleagues stored lab equipment and raw
materials, so the firearms were available to defendant to use
offensively or defensively at any time during the manufacturing
process. Strong DISSENT sees Bland as inapplicable and sees
no nexus between the guns and the methamphetamine
manufacturing here. DISSENT sees no evidence defendant was
ever at the labs or was there with guns.
g.

Justifying Upper Term for Weapon Enhancement

People v. Edwards (1993) 13 Cal.App.4th 75. Trial court
imposed upper term for gun use enhancement based on the
facts that defendant was on probation at the time for an offense
against the same victim, and that his crimes were of increasing
seriousness. CA agrees these were improper reasons since they
relate to the defendant personally, rather than directly to the
facts giving rise to the enhancement itself. But CA finds the
error harmless since these same facts could have been used to
support the upper term on the underlying crime, freeing up the
factor used for that purpose (great bodily harm resulting from
the firearm use) as a factor to support the upper term for the
enhancement. (But see People v. Hall (1994) 8 Cal.4th 950,
summarized below.)
People v. Dixon (1993) 20 Cal.App.4th 1029. Defendant was
enhanced for use of a gun on one count, with the upper term
for the enhancement imposed because defendant used the gun
in such a threatening manner (sticking it in the victim’s face
while threatening to shoot) as to create genuine terror in the
heart and mind and constitute a threat of great bodily harm
beyond that which is normal in a robbery. Defendant was also
given a consecutive term on another count, with the only reason
being that he used a firearm. CA concludes that use of a firearm
and using it in the threatening manner described here does
constitute two separate factors - use of the firearm and the
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verbal threat. Furthermore, the threat was sufficiently related to
the firearm use to constitute an appropriate reason for imposing
the upper term on the use enhancement. However, since
defendant was enhanced for use of a firearm, that factor was
not available to support the CS term for the other count.
People v. Rodriguez (1993) 21 Cal.App.4th 232. Defendant
approached victim, asked him to reveal any gang affiliation,
then punched him, pulled a gun and shot at him, pulled back
the gun and shot again when it misfired, and killed the victim.
Convicted of second degree murder, he was given the upper
term for use of a firearm based on the fact that the gun fired
and he had to re-rack. CA holds this was an insufficient reason
to aggravate as it did not make this gun use distinctively worse
than the ordinary gun use. Re-racking demonstrates the
intentional (rather than accidental) nature of the act, justifying
the conviction of second degree murder, but was nothing more
than an act preparatory to carrying out the intent to shoot.
People v. Hall (1994) 8 Cal.4th 950. Defendant was given the
upper term for a gun use enhancement based solely on the fact
that he was on parole at the time of the underlying crime. The
Supreme Court concludes that Rule 428, subd. (b), which
allows the upper term for enhancements to be based only on
facts relating directly to the enhancement, is overly restrictive
and inconsistent with Penal Code section 1170.3. The Court
sees nothing in the amended version of PC 12022.5 to indicate
the legislature intended to restrict the applicable factors to
anything more narrow than the aggravating and mitigating
factors traditionally used in the case of a substantive offense.
The Court reviews Wright and Cheatham, which permitted use
of the defendant’s personal history as well as consideration of
the circumstances of the offense, and finds the rational applies
to enhancements as well as to substantive offenses. Thus, the
full range of aggravating and mitigating factors should be
considered. The fact that the defendant was on parole when the
offense was committed is among that full range and was
therefore properly used here.
People v. Zamarron (1994) 30 Cal.App.4th 865. Trial court gave
reasons for imposing the upper term for robbery, but gave no
separate explanation for imposing the upper term on the PC
12022.5 gun use enhancement. CA holds a statement of specific
reasons for imposing the upper term on the enhancement is
required, since PC 12022.5 requires a statement of reasons for
the enhancement choice. CA finds no waiver because a
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defendant cannot benefit from sentencing error, so the rationale
for the objection requirement (avoid allowing defendant to
gamble on a favorable outcome) is absent and the rule of waiver
should not apply. But CA finds the failure harmless here in
light of all the factors in aggravation - defendant impliedly
threatened to use the gun (isn’t that always the case?), he had
been released from prison on parole only 2 months earlier, he
took pride in his membership in the Nuestra Familia, and his
record showed a pattern of increasingly serious behavior.
People v. Sandoval (1994) 30 Cal.App.4th 1288. Finding the
language of the statute clear, CA holds that when the upper
term is imposed for a PC 12022.5 use enhancement attached to
a count that receives a CS term, it is correct to impose 1/3 of
the upper term for the use enhancement, rather than one-third
of the middle term as would be the case for the CS term itself.
CA also finds adequate reasons for the upper term for the use
enhancement, rejecting the claim that the trial judge said only
that the gun had been pointed at the victims, and that was
merely the reason for imposing the enhancement at all. The CA
notes the enhancement applies to the most benign display of a
gun, and that pointing the gun at various witnesses and
emphasizing it with verbal threats to kill are appropriate
reasons for justifying the upper term.
People v. Garcia (1995) 32 Cal.App.4th 1756. Defendant was
given the upper term for a PC 12022.5 gun use enhancement
based on threats of great bodily injury and viciousness.
Defendant argues these reasons are improper because they do
not relate to the use of the gun. The same CA that decided
Edwards recognizes it was overruled by Hall, but concludes
Hall meant only that it was proper to also consider fact related
to the defendant, such as those set forth in Rule 421, subd. (b).
Facts related to the offense, listed in Rule 421, subd. (a), remain
unusable unless they are related directly to the gun use. Here,
to avoid dual use, CA assumes the threats and viciousness the
court relied on were not based on the gun use itself, but on the
defendant’s act of kicking the victim in the face. CA finds this
was related to the gun use as it was meant to back up the
threat conveyed by the gun. Thus, these were proper reasons to
support the upper term for gun use.
*People v. Smith (1995) 33 Cal.App.4th 1043. Defendant pled
to 1 count of PC 211 and adnmitted a gun use enhancement,
stating his understanding he could be sentenced to 2, 3, or 5
years on the 211 and 3, 4. or 5 years for the gun use. He was
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given both upper terms and complains that the reasons given
for the upper term for the gun use were improper. CA applies
the rule that no reasons need be given where defendant has
entered into a plea bargain and accepted the sentence
imposed. This rule has been applied when their is a
maximum as well as when there is a plea to a specific term,
and should also apply when there is a range and sentencing
is within that range. The fact this was charge bargaining
rather than sentence bargaining makes no difference.
Defendant’s bargain represented his agreement that a
sentence up to 10 years would be reasonable, so no reasons
are needed to justify it. Even if the court reached the merits,
it would find the reason given (defendant and two others
robbed a bank while all 3 displayed guns, which could have
precipated a firestorm leading to many deaths and injuries)
adequate per Hall. Any violation of the dual use prohibition in
the overlap between the reason given for the upper term for
gun use and the 4 reasons given for the upper term for 211,
was harmless as 3 good reasons remained for the 211 upper
term.
People v. Douglas (1995) 36 Cal.App.4th 1681. CA holds the
trial court properly based the upper term for gun use on the
fact that the defendant pointed the gun at the victim at a very
close distance (holding it against her head), while threatening
her. Even though the gun was not fired, this went well beyond
mere possession or brandishing, and was therefore aggravating
relative to what is necessary to constitute gun use.
People v. Brown (2000) 83 Cal.App.4th 1037. Two police officers
engaged in extra-marital affair. When the man broke it off, the
woman shot him 4 times and was convicted of attempted
voluntary manslaughter, with her defense being unreasonable
belief in need for self-defense. Trial court imposed lower term
for manslaughter or heat of passion, based on lack of any prior
felonies. However, court imposed the upper term for firearm
use, arguing a police officer should not have drawn a weapon in
such circumstances and that the manslaughter was aggravated
because she fired 4 times and caused GBI. CA sees reasons for
lower base term and upper enhancement term as all proper and
sees nothing wrong with choosing the lower term in one context
and the upper term in the other context.
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h.

PC 12022.53 (10-20-Life Law)

People v. Martinez (1999) 76 Cal.App.4th 489. 23 year old
defendant with no prior record got mad at V and shot him in leg
and stomach. Def was sentenced to the 5 year lower term for
attempted murder, and was enhanced 25 years to life per PC
12022.53 for discharging a gun during a serious felony, causing
great bodily injury. CA finds no cruel and/or unusual
punishment. Under the US Constitution, LWOP has been
upheld for possession of cocaine. Under the California Lynch
test, the statute recognizes 3 gradations of culpability (gun
display, gun discharge, and gun discharge with GBI), and is
limited in the first place to serious felonies. It is an
enhancement, so there is still flexibility in setting the base term,
as was done here due to the lack of a prior record. While there
are gradations in the degree if harm even within the specific
GBI subdivision, lines must be drawn somewhere. Here the
crime was very serious. While defendant had no prior record, he
was 23 and not unusually immature emotionally or
intellectually. While the same injury inflicted with a knife would
get much less punishment, PC 12022 and 12022.7 are not apt
as they apply to any felony, not just serious felonies, and the
Legislature can determine guns present a greater danger in
general.
People v. Valencia (2000) 82 Cal.App.4th 139. Defendant was
convicted of murder committed in 1998, enhanced per PC
12025.53 for use of a firearm causing GBI. Defendant argues
that PC 12022.53 incorporates the PC 12022.7 definition of
GBI, and 12022.7 expressly does not apply to murder. But CA
notes that PC 12022.53 expressly does apply to murder. CA
thus concludes the reference in 12022.53 to 12022.7 only
incorporates the specific definition of GBI and not the separate
exclusion of murder. CA also concludes that the 1998
amendment expressly adding “or death” to GBI was merely
declaratory of existing law.
People v. Perez (2001) 86 Cal.App.4th 675. CA upholds the
validity of PC 12022.53, finding no due process or equal
protection problem in the fact that criminals who choose guns
as weapons are punished much more severely than criminals
who commit similar crimes with other weapons. CA finds the
section rationally serves a legitimate state interest because
firearms pose a greater risk to public safety than other
weapons, due to their ability to harm a greater number of
victims more rapidly than other weapons.
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People v. Perez (2001) 86 Cal.App.4th 675. Defendant was
convicted of murdering one victim and attempting to murder a
second victim. CA upholds two 25-life terms for firearm use on
these offenses, per PC 12022.53.While PC 12022.53, subd. (f)
refers to only one additional firearm enhancement per person, it
also says “for each crime.” Thus, nothing precludes a separate
PC 12022.53 sentence for each crime committed by one person.
CA notes a subsequent amendment has made it clear this is
what the legislature intended all along.
People v. Gonzales (2001) 87 Cal.App.4th 1. Three defenadants
were enhanced with CS 25 years to life terms per PC 12022.53,
for use of a firearm by 1 of the 3 in committing a murder, made
applicable here to aider/abettors because a PC 186.22 street
gang allegation was also pled and proved. CA finds no
deprivation of equal protection, as other aiders and abettors in
non-gang contexts are not similarly situated. CA finds no due
process problem, distinguishing Laster as involving an attempt,
not a murder, and noting that Laster was rejected by Lee. CA
does not resolve the dispute in those cases since PC 12022.53
expresses the legislative intent much clearer than the statute at
issue in Laster. CA also finds no disparate treatment in the
prosecutor’s charging discretion. CA finds no cruel or unusual
punishment, since the seriousness of the offense outweighs
youth or minimal prior records. Per Martinez, CA sees no
problem in treating firearm offenses more harshly than those
without firearms. CA also sees no problem with California being
much harsher in this regard than any other state, since the
penalty is still not out of proportion to the crime.
People v. Zepeda (2001) 87 Cal.App.4th 1183. CA upholds
validity of PC 12022.53, finding nothing cruel or unusual about
its mandatory nature; that simply shows the legislature’s zerotolerance policy. Per Martinex, failure to recognize gradations of
culpability is no problem, and there are rational reasons to
punish users of firearms more harshly than users of other
deadly weapons. CA also finds nothing cruel or unusual about
the harsh sentence in the present case of an unprovoked gang
murder by a defendant who was on parole for a prior gang
assault.
People v. Alvarez (2001) 88 Cal.App.4th 1110. Defendant was
sentenced to 25 years to life for murder, with a CS 25 years to
life term for use of a firearm per PC 12022.53 (d). CA upholds
the firearm enhancement, finding no equal protection problem
despite the great difference between punishment for this crime
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and for similar crimes using other weapons. CA notes the lack
of clarity in the Olicvas line of cases, re: whether to apply the
strict scrutiny or the rational basis standard of review. CA opts
for rational basis because the issue is the length of
incarceration, as opposed to whether liberty will be lost at all, or
not. But even if strict scrutiny applied, CA would find a
compelling purpose by use of the same rationale used in
Martinez to rebut a claim of cruel and unusual punishment.
People v. Salas (2001) 89 Cal.App.4th 1275. Where defendant
was convicted of attempted murder and conspiracy to commit
murder, with findings of gang action per PC 186.22 (b)(5) and
gun use per PC 12022.53 (e)(2), CA finds def is subject to the 7
tear MEPD of PC 3046 rather than the 15 year minimum of PC
186.22(b)(5). That follows because the instructions and verdict
did not require the jury to determine whether defendant
personally used a firearm, as opposed to use by a principal.
[The evidence was conflicting whether the gun was used
defendant or a co- defendant.] CA refuses to remand for a
further trial on the personal use factor, per Najera re: weapon
use finding waived by failure to seek appropriate instructions
and verdicts. Having resolved the matter on waiver, CA does not
address whether Apprendi would preclude a retrial on such a
finding.
People v. Hutchins (2001) 90 Cal.App.4th 1308. Defendant was
sentenced for 15-life for second degree murder, with an
additional CS 25-life term for personal use of a firearm, per PC
12022.53. CA finds no PC 654 problem as the plain language of
12022.53 is that it is to be imposed notwithstanding other
provisions of law. CA also reviews cases supporting the
conclusion that PC 654 is not even implicated by imposing a
sentence enhancement on a particular manner of committing
the crime at issue. In other words, the act of murder here is not
being punished twice. Rather, the murder is punished once and
the added punishment is for choosing so dangerous and
antisocial a means as a gun to commit the murder.
People v. Taylor (2001) 93 Cal.App.4th 318. CA finds no denial
of equal protection in the fact that PC 12022.53 applies to
attempted robbery, but not to other crimes such as assault with
a firearm. The Legislature has great leeway to determine which
crimes to include. The Legislature could rationally conclude
that most robberies that end as attempts involve resistance by
the victim, sometimes with serious consequences, while PC 245
offenses are simply unlawful attempts coupled with present
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ability, but not necessary any actual physical injury. [??] CA
also finds nothing cruel and unusual in the 10 year mandatory
minimum for a PC 12022.53 enhancement. CA quotes from a
USSC case re: sentences that are not otherwise cruel and
unusual do no become so merely because they are mandatory.
*People v. Chico (2001) 94 Cal.App.4th 867. Defendant pled
guilty to 5 counts of robbery. Four counts involved one store
where def pointed a gun at 4 people simultaneously while
having one of them get cash from a safe. On appeal,
defendant argues he was wrongly enhanced 10 years per PC
12022.53 on one count and then additionally given 3-1/3
years CS 12022.53 enhancements on 2 more of those counts.
Defendant acknowledges he can be separately punished for
all of the robberies (separate victims of violent crime), but PC
12022.53 says only one additional term is to be imposed for
each crime. Defendant argues this is ambiguous, as lawyers
would see this as separate crimes while lay persons would
see it as one crime. PC 12022.53 was a legislative enactment,
but took its language directly from a proposed initiative. CA
sees nothing ambiguous, since crime has a clear legal
meaning. CA also refuses to look to the intent of the drafters
or supporters of the unadopted initiative in trying to
determine any legislative intent.
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*People v. McClellan (2001) 95 Cal.App.4th 332. An immature
18 year old with no prior record and good future prospects
pled to PC 211 and admitted use of a firearm per PC
12022.53, for a promise of a 12 year lid, with representations
that the actual sentence could be anywhere from 2-12 years.
The 211 involved pointing the gun at the victim’s head, but
the victim suffered no actual injury. At sentencing, the court
imposed a 2 year low term for the 211, found that 10 years
more for the gun use would be cruel and unusual, and
instead imposed a 3 year enhancement under PC 12022.5.
CA first agrees that the PC 12022.53 10 year term was
mandatory, but CA applies the estoppel analysis used in
several other cases where a defendant has agreed to an
unavailable sentence. Here, the DA agreed to a 2-12 year
range, which was only possible if the PC 12022.53
enhancement was stricken, so that possibility was
encompassed in the bargain the DA agreed to and the DA is
estopped from now arguing that the only possible sentence
was 12 years. CA notes that the DA had charged PC 12022.5
in the alternative, and that the admission of the greater PC
12022.53 effectively constituted an admission to the lesser
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PC 12022.5. (CA does not make clear whether that was
essential to the result.) CA stresses that this bargain was
merely in excess of jurisdiction, but this was not a matter of a
lack of fundamental jurisdiction – the power to hear or
determine the case. CA also addresses the Dillon cruel and
unusual punishment analysis, even though it is not essential
to the decision. CA applies an independent review and agrees
the 12 year sentence would have been excessive for this
serious, but not egregiously aggravated crime, and this
offender.
People v. Mason (2002) 9 Cal.App.4th 1. Defendant was
convicted of murder, robbery, and 6 counts of attempted
robbery, all based on one incident in which 1 victim was killed
and the others were robbed at gunpoint. Only the murder victim
suffered physical injury. CA upholds PC 12022.53 25 years-tolife enhancements on each count. CA concludes the PC
12022.53 requirement of great bodily injury or death to “any
person” does not require that the person injured or killed be the
direct victim of the particular count to which the enhancement
is attached. Rather, it is enough that the great bodily injury or
death occurred in the commission of the particular count, as
was the case here. CA notes the statute allows one life term per
person for each crime, not one per firearm discharge or one per
infliction of great bodily injury. CA also relies on the purpose of
PC 12022.53, to punish harshly those who use gins and cause
injury or death. CA also holds that when PC 12022.53
enhancements are added to subordinate determinate terms (for
attempted robbery here), the enhancements remain at 25 years
to life, rather than 1/3 of that (whatever that might be). Since
the enhancements are indeterminate, the PC 1170.1 provision
re: 1/3 of the mid-term for subordinate terms does not apply.
People v. Moody (2002) 96 Cal.App.4th 987. Defendant was
sentenced to 1/3 of the mid-term for a subordinate CS term for
attempted robbery, and was enhanced 10 years for gun use per
PC 12022.53. CA notes that PC 1170.1 (a) provides that the 1/3
of the mid-term for CS terms provision applies to “any specific
enhancement applicable to those subordinate terms.” While PC
12022.53 says it applies “notwithstanding any other law…” a
year later PC 1170.11 was amended to expressly include PC
12022.53 among the specific enhancements controlled by PC
1170.1. CA finds that is a specific provision that controls over
the more general language of PC 12022.53, which is not thereby
rendered meaningless; it still means that PC 12022.53 controls
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over PC 12022.5. Thus, the PC 12022.53 term here should be
only 1/3 of the normal 10 year term.
People v. Bland (2002) 28 Cal.4th 313. Defendant and his
crime partner fired shots at a car containing a fleeing rival gang
member and 2 non-gang passengers. The driver was killed and
the others injured, with no clear evidence who shot 1st or who
fired the bullets that hit any of the victims. Defendant was
convicted of 187, 1st, and 2 counts of premeditated 664/187. As
to each count, the jury also found per PC 12022.53 (d) that
defendant intentionally and personally discharged a firearm and
proximately caused death or great bodily injury. SC concedes
that proximate cause has a technical legal meaning, so it was
error to fail to instruct the jury on the meaning of this term. SC
concludes that current CALJIC 17.19.5 (not yet existent at the
time of this trial) correctly defines proximate cause for the PC
12022.53 context, even though it allows a finding of proximate
cause even if the defendant did not personally fire the bullets
that struck the victim. SC sees no need for defendant’s bullet to
cause the injury, as long as he did personally fire a gun and
also did acts that proximately caused the injuries. In light of
that SC sees no prejudice here from the failure to define
proximate cause. If defendant shot first, that was clearly a
proximate cause of the injuries, even if they resulted from shots
fired by the crime partner. Even if the jury found that the crime
partner fired first and inflicted the injuries before defendant
fired at all, no juror would have found that defendant’s
subsequent act of firing his gun proximately caused injuries
that had already occurred. Strong KENNARD DISSENT.
People v. Watie (2002) 100 Cal.App.4th 866. CA sees no problem
with applying a PC 12022.53 enhancement to a defendant who
acts in imperfect self-defense. Legislative history indicates that
issue was considered by the legislature, which chose not to
exclude that concept.
People v. Garcia (2002) 28 Cal.4th 1166. Defendant was
convicted of 2nd degree murder and was enhanced per PC
12022.53 (d). Evidence established that defendant was not the
shooter, but that he aided and abetted another. The person
tried as the shooter was acquitted. PC 12022.53 (e)(1) imposes
vicarious liability on aiders and abettors who commit crimes for
a street gang, as was found here. But PC 12022.53 (d) expressly
says the enhancement applies to persons who personally
discharged a firearm. Defendant argues that the section can
only be applied vicariously if the personal shooting is also
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satisfied, so that an aider and abettor can only be enhanced if
the actual shooter is also convicted. SC concludes that
conviction of a shooter is not an element that must be pled and
proved. “Convicted” simply means that defendant must be
convicted before the enhancement applies. A contrary
interpretation would be inconsistent with basic aid and abet
principles, and would be difficult to administer and would
frustrate legislative intent, as it would preclude trying aiders
and abettors separately and first.
People v. Bracamonte (2003) 106 Cal.App.4th 74. Defendant was
convicted of murder and robbery w/personal discharge of a
firearm, causing GBI, per PC 12022.5 and 12022.53. CA holds
the PC 12022.53 enhancement necessarily applied to the
robbery, not just the murder. Thus, it must be imposed on both
the murder and the robbery, but also must be stayed per PC
654 on the robbery as the robbery must be stayed. Also,
12022.5 cannot apply where 12022.53 applies so the former
must be stricken, except that 12022.53 (h) disallows any
striking, so CA concludes it must be stayed instead.
*People v. Navarro (2003) 106 Cal.App.4th 1444. Defendant
was convicted with murder with a special circumstance of
discharging a gun from a motor vehicle, with intent to kill. He
was sentenced to life without parole, plus a CS 25-years-tolife term for PC 12022.53, for discharging a firearm during a
murder and proximately causing death or GBI. CA orders the
PC 12022.53 enhancement stricken as that section expressly
states it does not apply if another provision of law provides a
greater penalty. CA rejects several AG arguments bordering
on the absurd and follows the clear statutory language. CA
notes one rationale could have been to avoid ridicule and
disrespect for the criminal justice system by avoiding
sentences like death plus life.
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People v. Garza (2003) 107 Cal.App.4th 1081. Defendant was
sentenced to full CS terms per PC 667.6, subd. (d) for sex
offenses. He was also sentenced to full CS 10 year terms on
each count per PC 12022.53, for personal use of a firearm. CA
affirms, holding per Fitch that the Moody limitation on CS
enhancements to 1/3 of the term does not apply here because
the substantive offenses come within PC 1170.1, subd. (h),
providing for full CS terms on the enhancements.
People v. Felix (2003) 108 Cal.App.4th 994. Defendant was
sentenced to 9 years in prison for a carjack, including a 4 year
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term for use of a firearm per PC 12022,5, after the trial court
concluded a mandatory 10 year gun use enhancement per PC
12022.53 would constitute cruel and unusual punishment
here. On DA’s appeal, CA reverses, stressing that such
reductions should be rare and seeing no reason for one here.
Defendant was motivated by personal financial gain, armed
himself, premeditated the carjack, held a gun so tightly against
an older woman’s ribs that she was bruised and in fear for her
life, tried to elude detection by changing the license plate of the
car, disposing of the gun, and then denied his involvement
when caught. Although he had no documented criminal history,
he had twice entered the country illegally.
People v. Montes (2003) 31 Cal.4th 350. Defendant was
sentenced to 7 years for attempted murder, plus a consecutive
10 year street gang enhancement and a consecutive 25 years to
life term per PC 12022.53, for firearm use and great bodily
injury. SC concludes that the 25 years to life per PC 12022.53
does not make the sentence for attempted murder a life
sentence within the meaning of PC 186.22 (b)(5) re: violation of
gang enhancement provisions in the commission of a felony
punishable by imprisonment for life results in 15 year MEPD.
SC concludes that applies only when the underlying crime itself
is punishable by life.
People v. Sanders (2003) 111 Cal.App.4th 1371. Defendant was
convicted of premeditated, deliberate 1st degree murder and was
enhanced per PC 12022.53 for use of a firearm and proximately
causing GBI. He argues by analogy to the Ireland merger
doctrine that the 1st degree murder finding encompassed an
intent to kill, so the use of the firearm-causing-GBI
enhancement should merge into that offense and not support
separate punishment. CA rejects that, finding the merger
doctrine inapplicable outside of the narrow context of felonymurder based on an assault. CA sees no authority extending
the doctrine to enhancements. CA notes the concerns behind
the merger doctrine were not at issue here, since the DA was
still required to prove the conduct underlying the enhancement.
CA also follows several cases that have precluded use of PC 654
to bar double punishment for PC 12022.53 and the underlying
crime.
People v. Riva (2003) 112 Cal.App.4th 981. Information pled
three counts. PC 12022.53 gun use was expressly pled as to 2
of the counts, but verdict forms included findings for all three
counts and the findings were made. CA finds no error,
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distinguishing Mancebo because here, all facts needed to
sustain the enhancement were pled in the information. PC
12022.53 merely requires such facts to be pled in the
information, but does not say where, in contrast to some other
provisions that require pleading as to each applicable count. CA
finds no due process issue as defendant was on notice he had
to defend against the PC 12022.53 allegations. CA warns this is
not the best practice, but finds no problems with applying the
enhancement here.
People v. Chiu (2003) 113 Cal.App.4th 1260. Defendant was
sentenced to life without parole for special circumstances
murder and was enhanced 25 years-to-life for gun use per PC
12022.53. Defendant argues the 25 years-to-life term should be
subsumed within the LWOP term and stricken, rather than
separate and CS. While PC 12022.53 (j) provides for not
imposing punishment for this enhancement when another
provision of law provides for a greater term, CA construes that
to apply only when another provision provides a longer term for
that same gun use, not just for the substantive crime being
enhanced. Even if there are no provisions providing a longer
term for gun use, that does not make the language superfluous,
as the Legislature may have been concerned about the
possibility of more punitive future legislation.
People v. Oates (2004) 32 Cal.4th 1048. Defendant fired 2 shots
into a group of 5 persons, hitting one in the leg. He was
convicted of 5 counts of 664/187, and PC 12022.53 (b), (c), and
(d) enhancements were found true as to each victim. SC holds
that the express language of PC 12022.53 allows multiple life
top enhancements for each count even though only 1 person
was injured by the gunshots. As long as one person has been
injured during the commission of the crime, PC 12022.53 is
satisfied as to each count. SC also rejects application of PC 654
here because there were separate victims of violent crimes, a
classic context in which PC 654 does not apply. SC notes what
it sees as a flawed analysis in Moringlane.
People v. Coker (2004) 120 Cal.App.4th 581. Defendant was
sentenced on two counts under option (iii) of the Three Strikes
Law, including count specific enhancements per PC 12022.53
(c) and (d). Defendant argues that PC 12022.53 (j) disallows use
of the PC 12022.53 enhancements when another sentencing
scheme, the Three Strikes Law, results in a longer term. CA
rejects that, by analogy to Dotson and Jones, which involved a
different statute with similar language. CA sees nothing in
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legislative intent here that indicates any intent to construe the
language differently than it had been in other cases. CA
concludes the “other provision of law” language on PC 12022.53
(j) means other sentence enhancement statutes, and the Three
Strikes Law is not a sentence enhancing statute.
People v. Cobb (2004) 124 Cal.App.4th 1051. In a gang shooting,
defendant and 2 co-defendants all fired shots at a single victim,
who died, resulting in 1st degree murder convictions. Defendant
was given one PC 12022.53 (d) enhancement for personally
using a firearm and causing death, and was given another per
PC 12022.53 (d) and (e)(1) for vicarious liability for the use of a
firearm by a co-defendant, causing death. CA recognizes that
PC 12022.53 (f) and PC 654 would allow only one PC 12022.53
enhancement for each crime. AG argues 2 crimes were
committed – one by defendant and another by the codefendants. CA distinguishes Oates, which allowed multiple PC
12022.53 enhancements where defendant was convicted of 5
counts of attempted murder for firing 2 shots at a group of 5
people, injuring only 1 of them. Oates merely allowed 1 PC
12022.53 enhancement per victim, not per shooter. CA
concludes that when multiple shooters cause injury to one
victim, each shooter can only be enhanced once per PC
12022.53.
People v. Palmer (2005) 133 Cal.App.4th 1141. Cop stopped auto
containing robbery suspect. As cop exited his car, defendant
suddenly exited his own car, swiveled around, and shot at the
cop. Cop dove for cover behind vehicle door, breaking his ankle
in the process. CA upholds PC 12022.53 finding, concluding
that the act of firing at the cop was a proximate cause of the
great bodily injury, even though the injury was not the result of
being hit by a bullet. All that is required is that the injury was
caused by the discharge of the gun. CA relies on the rationale
set forth in Bland. CA finds sufficient evidence that the injury
resulted from discharge of the gun, rather than from the mere
act of pointing the gun, since the pointing and firing, along with
the cop’s dive for cover, occurred simultaneously. Thus,
defendant’s actions constituted a single act of discharge. CA
concedes that if defendant had pointed the gun for a distinct
period of time before firing, and the injury occurred before the
firing, then 12022.53 would not apply. CA also finds CALJIC
17.19.5 adequately conveyed the need for the discharge (and
not just defendant’s actions) to be a proximate cause of the
injury. In any event, even if the instruction was inadequate,
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that error was harmless in light of overwhelming evidence that
the discharge caused the injury.
People v. Hernandez (2005) 134 Cal.App.4th 474. Defendant
attacks 25 years-life for PC 12022.53 (d) and (e)(1) – any
principal personally and intentionally discharges a firearm and
causes death to a non-accomplice in a murder for the benefit of
a street gang. Even if this does not include drug cartels, white
supremacist groups, and terrorist organizations, it is not
underinclusive because the legislature has a legitimate interest
in punishing street gangs severely, and is not prohibited from
striking the evil where it is felt the most. It is not overinclusive
for including persons with only a tangential relationship with a
gang – CA first questions standing, as that is not the case with
this defendant. CA adds that only a rational basis is needed
since the issue is not whether to deprive defendant of his
liberty, but only for how long. CA does see a rational basis. CA
sees no requirement that the aider and abettor knew or
intended that murder would be committed by use of a firearm,
per Gonzales.
People v. Carrasco (2006) 137 Cal.App.4th 1050. Defendant
asked friend for money. Friend refused. Over the next 4 hours,
defendant threatened to kill the friend and fired gunshots near
the front of the store where the friend worked. 2 hours later,
defendant came to store and demanded money, without
showing a gun. Friend gave it to him, testifying he was afraid
defendant would harm him if he did not give him money. CA
uphold robbery conviction, finding sufficient evidence that
victim acted out of fear at the time he gave defendant money.
There was a series of threatening acts for the purpose of
intimidating the victim. On similar reasoning, CA upholds PC
12022.53 gun use enhancement. Robbery is a continuing crime
that begins with commission of any element and ends with
completion of all elements. As long as a gun is used in
connection with any element, it facilitates the robbery even if
not used or shown at the moment the money was handed over.
Here, the gun was used to intimidate even though fired outside
the store hours before the money was given to defendant.
People v. Shabazz (2006) 38 Cal.4th 55. SC concludes that a
PC 12022.53 (d) 25 year to life enhancement for personal and
intentional discharge of a firearm causing death applies even
when the defendant is sentenced to 25 years-life for the
underlying felony. While PC 12022.53 (j) specifies the
enhancement does not apply when another provision of law
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provides for a longer term, SC sees ambiguity as to whether that
means any other provision, or only any other enhancement
provision. But if it means the former, then there are too many
instances where the enhancement would not apply, especially
when the 10 year or 20 year enhancement applies, rather than
the 25 years to life enhancement. SC points to other anomalies
and concludes the legislature could not have intended such
results, so the limitation must apply only when another
enhancement provision provides for a longer term.
i.

Other Weapon Enhancement Issues

In re Anthony H. (1980) 108 Cal.App.3d 494. Juvie petition
sustained for attempted robbery with use of a knife. CA holds
juvie gets the full 12022 PC enhancement, not just half, even
though the underlying offense was only an attempt.
People v. McNeil (1980) 112 Cal.App.3d 330. Defendant was
sentenced to 15 to life for second degree murder, plus two years
CS for use of a gun. CA affirms, holding People v. Walker (1976)
18 Cal.3d 232 (re: merger of use enhancement into life term)
inapplicable to an indeterminate term with a life top.
People v. Collins (1981) 123 Cal.App.3d 535. During a
supermarket robbery, defendant took a female clerk as a
hostage and held a cocked gun to her head for several hours
while he negotiated with the police. CA holds that this went
beyond mere use of a gun, so that it was proper to give the
upper term based on cal1ousness and viciousness (shown by
holding the cocked gun to her head for hours) and to also
enhance for use of the gun. CA criticizes SMITH (re: not
breaking down gun use) as unpersuasive, since the defendant
here is significantly more culpable than one who merely points
a gun at a victim.
*People v. Pedroza (1981) 126 Cal.App.3d 498. Finding no
statutory authorization for the imposition of two weapon
enhancements on a single count, CA holds that where
enhancements were imposed for both use of a firearm (P.C.
12022.5) and use of a knife (P.C. 12022, subd.(b), the lesser
(use of a knife) must be stricken. (See P.C. 1170.1, subd.(d).)
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*People v. Smith (1982) 134 Cal.App.3d 574. Where defendant
inflicted GBI by repeatedly kicking a robbery victim while
wearing a canvas shoe, the CA expresses a variety of
ambiguous concerns about the propriety of enhancements for
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both GBI and for use of a deadly weapon, but CA affirms
despite its concerns. CA does note that CALJIC 17.16 should
be changed in such cases to make clear that the jury must
find that the “deadly weapon” was a material cause of the
injuries sustained.
People v. Reed (1982) 135 Cal.App.3d 149. Defendant pled
guilty to rape and admitted being armed with a firearm
pursuant to PC 12022.3 (weapon enhancements for violent sex
offenses). The record showed he was told that PC 12022.3
applied whether he was personally armed or whether his crime
partner was armed. The CA discusses enhancement sections
which state that personal culpability is required, and those
which state it is not. In light of case law, the CA concludes that
the absence of a statement either way in PC 12022.3 creates an
ambiguity that must be resolved in the defendant’s favor, so
personal culpability is required.
*People v. Marsh (1982) 136 Cal.App.3d 634. Defendant was
charged with several violent sex offenses and with use of a
knife per P.C. 12022, subd.(b). After defendant pled, the
court imposed 3 year enhancements per P.C. 12022.3. CA
holds that although P.C. 12022.3 would have applied to the
facts here, the enhancements must be limited to the one year
provided in P.C. 12022, subd.(b), as pled in the information.

HEARING
GRANTED

People v. Masten (1982) 137 Cal.App.3d 579. Defendant was
convicted of rape, oral copulation, and kidnap. He was given full
CS terms on the sex offenses and a one-third CS term on the
kidnap plus a P.C. 12022, subdivision (a) enhan cement on the
kidnap count. After ordering the kidnap count stayed per P.C.
654, CA goes on to hold that it was improper to enhance the
kidnap per P.C. 12022(a), since the kidnap count was a
subordinate term and kidnapping is not one of the offenses
listed in P.C. 667.5, subd.(c), which can be enhanced even
when subordinate. CA does not discuss the OTTOMBRINO boxtheory which, if valid, would have required a principal term for
the kidnap count.
People v. Espinoza (1983) 140 Cal.App.3d 564. Defendant was
given the middle term for robbery, enhanced by one year for use
of a deadly weapon (PC 12022(b)) (a knife) and one year for
being armed with a firearm (PC 12022(a)). He was also given a
CC term for ADW. Though neither weapon enhancement was
greater than the other, the CA applies the PC 1170.1, subd. (e)
prohibition of multiple weapon enhancements on a single count.
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The CA orders one enhancement stayed and refuses to remand
for reconsideration of the upper term or CS terms in light of the
unused weapon enhancement. The judge’s original mistake of
law furnishes no basis to undo the rest of the sentence that was
validly imposed. (NOTE - the enhancements here were found
true, not admitted by defendant, but CA does not rely on that
distinction.)
People v. Le (1984) 154 Cal.App.3d 1. Defendants were
convicted of a number of violent sex offenses against 6 separate
victims. The CA disagrees with REED and holds that PC
12022.3, subd. (b) applies to accomplices, not just to those who
are personally armed.
People v. Bergman (1984) 154 Cal.App.3d 30. Defendant was
sentenced to full CS terms per PC 667.6 and was given multiple
gun use enhancements. The CA holds that where the
information alleged gun use pursuant to PC 12022.5, defendant
must be enhanced under that section rather than under the
more punitive gun use provisions of PC 12022.3. The CA
distinguishes cases where the pleading alleges words but no
section number. Where a section is actually pled, that tells the
defendant that section will apply and gives no notice that any
other section will apply. DISAPPROVED IN PEOPLE V. THOMAS
(1987) 43 CAL.3D 818, 831.
People v. Caldwell (1984) 36 Cal 3d 210. In the context of
trying to explain how defendant’s act of pointing a shotgun at
police can be used as a basis for vicarious liability for police
shooting his crime partner, when the jury expressly found
untrue the allegation of use of a firearm in the commission of
the PC 187, SC notes in fn.3 that defendant was prevented from
actually firing the shotgun and, while mere display can
constitute use, defendant had more in mind here than mere
display. Mere display in this context would have been “use”-less
(served no purpose). Fn 5 of the DISSENT attacks this
discussion of “use”.
People v. Macial (1985) 169 Cal.App.3d 273. Defendant was
convicted of 4 violent sex offenses during one incident. On 3 of
the counts he was enhanced twice each per PC 12022.3 - 3
years for use of a knife and 2 years for being armed with a
firearm. CA holds that only 1 PC 12022.3 enhancement can be
imposed on a count, regardless of the number of weapons used.
CA rejects application of the unlimited enhancements language
of PC 1170.1 - 1170.1 does not apply when def is sentenced
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under PC 667.6 as he was here. STILTNER allowed 2 PC
12022.3 enhancements for different weapons, but in that case
the defendant was sentenced under PC 1170.1, not PC 667.6.
But (apparently rejecting STILTNER) CA also notes that even if
PC 1170.1 unlimited enhancements language applied, it is
general and the specific language of PC 12022.3 would control.
People v. Jackson (1985) 171 Cal.App.3d 609. Defendant was
convicted of a violent sex offense and an enhancement for use of
a deady weapon was found true. At sentencing, the judge
referred to PC 12022(b) (which authorizes 1 year), but imposed
a term of 3 years (which could only be done under PC 12022.3).
CA reverses on other grounds and notes that the court can
clarify its intention on resentencing. CA leaves the trial court
free to choose a 1 year enhancement per PC 12022(b) or a 3
year enhancement per PC 12022.3. ALSO, defendant had
demurred to pleading of weapon enhancements that specified
“use of a deadly and dangerous weapon, to wit: a sharp
instrument”. CA rejects the AG’s argument that no demurrer
lies because PC 1004 does not cover enhancements. CA relies
on a long line of cases recognizing non-statutory common law
demurrers. But PC 950-952 do not apply to enhancements; only
PC 969c does. That requires specification of the nature of the
weapon, but that does not mean the type of weapon. CA finds
adequate specificity here and even indicates that all that need
be said about the nature of the weapon is that it is a deadly and
dangerous weapon.
People v. Williamson (1985) 172 Cal.App.3d 737. V was killed by
multiple stab wounds, throat slashing, and beating. Medical
testimony was that all contributed, but that it was uncertain
whether the throat slashing occurred before or after death.
Defendant admitted the slashing but claimed it was the last
injury and came after co-defendant had already killed V. CA
never reaches the issue of whether this would constitute use
even if defendant was truthful. Instead, CA notes other medical
evidence established that chest stab wounds came after the
throat slashing, so defendant was clearly lying, inferring he was
trying to hide the fact that he did strike blows to a living victim.
People v. Buschbom (1986) 180 Cal.App.3d 1134. Defendant
was enhanced for gun use. He argued that was inconsistent
with his conspiracy conviction. CA holds that gun use during
any of the overt acts is enough to allow the enhancement to
apply, at least when the overt act constituted the object of the
conspiracy.
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*People v. Steeg (1985) 175 Cal.App.3d 665. Evidence showed
defendant pointed gun at V, then gave the gun to codefendant who took V’s wallet and then shot and killed V. CA
overturns finding that defendant used a firearm per PC
12022.5 in the commission of the 187. Even if defendant
knew what co-defendant planned to do with the gun, handing
it to him was not enough to constitute personal use in the
commission of the 187. That requires personally using the
weapon to kill the V. CA notes this is less broad than
requirements for use during a robbery.
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People v. Moore (1986) 178 Cal.App.3d 898. Defendant was
convicted of ADW (PC 245(a)(1)) and enhanced for use of a
firearm. He contends PC 12022.5 should not apply to PC
245(a)(1) since, if the weapon is a firearm, the prosecution
should be under PC 245(a)(2), assault with a firearm. (Same
penalty except for minimum term of 6 months.) CA notes that at
the same time this amendment to PC 245 became effective, PC
12022.5 was also amended to expressly apply to both assault
with a firearm per PC 245(a)(2) and to ADW under PC 245 when
the weapon is a firearm. CA also discusses subd. (a)(1) as if it
required both a deadly weapon and means likely to produce
great bodily injury. CA concludes that the more specific
provisions of 245(a)(2) do not preclude proceeding under (a)(1).
People v. Raby (1986) 179 Cal.App.3d 577. Defendant was
enhanced for use of a firearm which had a defective safety that
could only be released with the use of a pen. He contends the
enhancement was improper since the gun was inoperable. CA
finds no operability requirement for PC 12022.5. Even if there is
such a requirement, this gun was not inoperable, only more
difficult than normal to operate.
*People v. Buschbom (1987) 189 Cal.App.3d 1615. Defendant
attacks PC 12022.5 enhancement on PC 182/187, arguing
that the essence of the PC 182 was the agreement, and the
use of the weapon only came much later when there was an
effort to commit the target offense. CA distinguishes MILEY,
which bought such an argument in the context of solicitation.
CA notes that conspiracy is a continuing crime, requiring an
overt act and including other acts. While there could be
problems if such an enhancement were based on something
other than an overt attempt to commit the target crime, that
problem is not present here, since the gun use here was
during the attempt to commit the target crime.
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People v. Johnson (1986) 188 Cal.App.3d 182. Defendant was
given full CS terms for rape, sodomy, and oral copulation, and
enhanced for knife use on each count. CA holds
REYES/RIFFEY language problem means the sodomy and oral
copulation are not within PC 667.6. AG makes SEDENO
analogy based on knife use finding. CA questions use of implied
findings in this context, but concludes even if that is
permissible, the knife use finding did not necessarily mean the
jury found the actual degree of harm threatened was at the
requisite level, only that the weapon was capable of that. CA
notes substantial constitutional problems with greatly
enhanced sentence based on facts found only by the judge, not
the jury. CA also applies the REYES/RIFFEY rationale to the
knife use, since PC 1170.1(i), requiring CS enhancements,
requires the same level of threat as PC 667.6. Thus, per PC
1170.1(a), the court must stay the CS use enhancements.
People v. Jacobs (1987) 193 Cal.App.3d 375. Defendant in car
with V told V to get out or defendant would shoot him. V saw no
gun but defendant reached in jacket and V heard the sound of a
gun cocking. V fled car. Defendant was arrested in the car 9
days later and a gun was found in the car. CA finds sufficient
evidence of use. CA notes cases have required either direct use
(aiming, firing, or striking) or display combined with threat to
use. Although display cases have always dealt with visible
display, CA sees no basis to limit to that and holds that a
firearm is displayed when, by any sensory perception, its
presence is made known to the victim. Such display plus threat
constitutes use. CA notes any other rule would prevent use
finding if V was blind. Here, defendant’s statement he had a
gun, plus the cocking sound, plus the fact a gun was later
found in the car with defendant, is sufficient to prove use under
this test.
*People v. Vasquez (1987) 197 Cal.App.3d 331. Defendant
was convicted of murder and attempted murder in gang
shooting and was enhanced for co-defendant being armed
with a firearm. He attacks the enhancement on the ground of
BEEMAN error in the aid and abet instructions. CA finds no
problem since the evidence was clear that both defendant
and the co-defendant were principals as well as aiders of
each other. Although the DA once mentioned aiding and
abetting, his theory was clearly that both were principals. All
principals are liable for the armed enhancement regardless of
knowledge. Even if BEEMAN does apply in that context, here
there was no dispute that defendant and co-defendant acted
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together. Also, the BEEMAN principal was given to the jury in
accomplice instructions. Also, defendant was convicted of PC
182, demonstrating he was not ignorant of co-defendant’s
plans.
People v. Walker (1988) 47 Cal.3d 605. Defendant contends
court erred in failing to instruct that defendant’s display of gun
at start of PC 211 would not alone support finding of personal
gun use during subsequent PC 187, where no one saw whether
defendant or crime partner fired the shot. SC expresses doubt
regarding defendant’s argument, but does not decide it. Instead,
SC notes the evidence was overwhelming that defendant
personally killed the PC 187 V, but even if the crime partner
could have fired the fatal shot, SC would find enough for
personal gun use by defendant during the PC 187, based on
defendant’s use of gun to herd Vs into a back room, plus defendant’s use of gun to assault and attempt to kill 1 V and to
order 2 other Vs to their knees. That was not so separate from
the actual shootings as to cause any prejudice from the failure
to instruct as defendant claims should have been done.
People v. Hill (1989) 207 Cal.App.3d 1574. Defendant was
convicted of PC 245(a)(2) (assault with a firearm) and enhanced
per PC 12022.5 for use of a firearm. Defendant notes that PC
12022.5 states “shall ... be punished”, but subd. (c) says that
the enhancement “may” be imposed in case of assault with
firearm. Defendant argues this gives a greater range of
discretion in this instance, so that reasons should be required
for the decision to impose the enhancement. CA stresses PC
1170.1 language that indicates imposition is the norm and
reasons are needed only when trial court departs from that. CA
also indicates that defendant’s premise of greater discretion is
mistaken - the “may” in subd. (c) does not contrast with the
earlier shall, but merely provides an exception so that PC
12022.5 can still apply to PC 245 with a firearm even though
use of a firearm is an element of such a PC 245, which normally
makes PC 12022.5 inapplicable.
People v. James (1989) 208 Cal.App.3d 1155. Defendant forced
way into home armed with knife and raped 1 V. Her
grandmother came in the room. Defendant shoved her in
another room and tied her up, then returned to rape 1st V
again, took money, and stole car. Rape V saw the knife in
defendant’s hand as he was starting to deal with the
grandmother, who never mentioned the knife at all in her
testimony. CA reverses knife use finding as to the PC 211 from
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grandmother. No evidence defendant pointed it at her or used it
to strike her. No evidence that he displayed it in any manner
which produced fear in her. Also, use based on menacing
display requires evidence that the V is aware of the weapon and
there is no such evidence here.
People v. Hankey (1989) 215 Cal.App.3d 510. Evidence showed
that 2 men grabbed a woman, dragged her to a car, and a 3d
man then shot her. Defendant admitted involvement, but
denied doing the shooting. Defendant admitted he had a gun on
him when he and another approached the woman to rob her,
dragged her to her car, and the other man shot her. Defendant
also admitted he threatened to shoot V if she did not give up her
property. CA upholds PC 12022.5 enhancement - although it
was not proved defendant fired the shot, PC 12022.5 is
supported simply by fact he was armed and threatened to shoot
V. That constitutes use during PC 211 that resulted in felonymurder liability for the PC 187, so use applies to the PC 187.
In re Antonio R. (1990) 226 Cal.App.3d 476. Defendant was
convicted of murder on a vicarious malice theory, based on
evidence that he fired a gun into a group of rival gang members
and that someone in the crowd fired back, resulting in the
death of a third party. CA upholds PC 12022.5 use of a firearm
enhancement, finding personal use even though defendant did
not fire the shot that killed the victim. The fact remains that
defendant personally used a firearm in the commission of the
acts that resulted in the death.
People v. Wandick (1991) 227 Cal.App.3d 918. Information
alleged defendant was personally armed per PC 12022 (b). Jury
was instructed only on arming per PC 12022 (a), and found that
defendant was armed. Judge imposed 4 year PC 12022 (b)
enhancements anyway. CA holds that PC 12022 (b) enhancements cannot be imposed since jury never found personal
arming. But CA allows reduction to 1 year PC 12022 (a)
enhancements since they were necessarily found, the pleading
gave adequate notice, & defendant could not have been
prejudiced by failure to plead 12022 (a). When DA requested
only PC 12022 (a) instructions, he effectively amended the
enhancement allegation!
People v. Wandick (1991) 227 Cal.App.3d 918. When
defendant's home was searched per search warrant and drugs
were found, defendant was found in bedroom where a gun was
nearby in plain view, though not in defendant's line of sight.
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Defendant attacks PC 12022 (a) armed with firearm enhancement, arguing it was improper to instruct that "armed with a
firearm" included merely having it available as a means of
offense or defense. CA upholds the modified instruction by
analogy to cases construing the armed with a deadly weapon
aggravating factor.
People v. Lewis (1991) 229 Cal.App.3d 259. CA finds sufficient
evidence of use (for the purpose of supporting the decision to
impose CS terms) where weapon was used to intimidate the
victim so that she submitted to rape. Even though the actual
sex acts did not occur until after the weapon was discarded, CA
concludes that the rape began when the intimidation began, so
the use was in the commission of the rape.
People v. Nealis (1991) 232 Cal.App.3d Supp. 1. Appellate
Department holds that a dog can be a deadly weapon for the
purpose of PC 245. The dog would have to be trained to attack
humans on command, or be one that would follow such a
command even w/o training. The dog would also have to be of
sufficient size relative to the victim to inflict death or GBI.
Appellate Department also notes that PC 399.5 does not control
here because it requires owner or custodian to be negligent, and
also requires a bite as a result of the negligence.
People v. Superior Court (Pomilia) (1991) 235 Cal.App.3d 1464.
CA holds that the requirement that a defendant be “personally
armed,” for the purpose of the Penal Code § 12022, subd. (c)
enhancement for being personal armed with a firearm during
listed narcotics offenses, is meant only to preclude vicarious
liability based on armed crime partners, and not to require that
the firearm actually be on the defendant’s person. It is sufficient
that the firearm is available for use by the defendant. Here, the
police entered defendant’s home, found drugs, and also found a
number of firearms throughout the home, including in the
bedroom from which the defendant emerged. Thus, he had
firearms available for use and the enhancement was supported.
People v. Fierro (1991) 1 Cal.4th 173. The evidence indicated
that defendant robbed a woman without any display or use of a
firearm, but then used a gun to shoot the victim’s husband in
the process of making good his escape. SC upholds PC 12022.5
enhancement. There is no requirement that the gun use occur
during the taking or against the actual victim. The robbery was
still in progress as defendant had not made good his escape, so
the gun use occurred in the commission of the robbery.
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People v. Funtanilla (1991) 1 Cal.App.4th 326. Defendant
threatened victim with a gun and raped her. He then left the
room. When he returned and committed additional sex offenses,
the victim did not see the gun, but she submitted because she
was still frightened. CA holds that gun use enhancements
pursuant to PC 12022.3 were improper as to counts after the
initial rape. Blevins and Turner are distinguished as involving
defendants who never left the presence of the victim and
presumably still had guns at hand even though they were not
seen. Here, there is no evidence that the defendant still
possessed the gun when he returned to the room for additional
offenses. CA also mentions the fact that the present victim
never expressly stated that her continued fear was due to the
gun, but that factor does not seem critical to the overall
rationale. (Rejected in People v. Masbruch (1996) 13 Cal.4th
1001.)
People v. Mendival (1992) 2 Cal.App.4th 562. Police stopped a
car containing suspected drug dealers and found driver and
passenger with an unloaded gun on the floorboard closer to the
passenger, and drugs in the trunk. CA upholds a PC 12022
personal arming enhancement as to each defendant. CA
concludes that personal arming does not require carrying the
weapon on one’s person; it is enough that the weapon is
available for use. CA also sees no problem with finding that two
persons both have the same gun available for use. Thus, the
personal arming enhancement was proper as to each defendant.
People v. Manning (1992) 5 Cal.App.4th 88. Co-defendant
handed defendant a gun which he used to kill one victim and
attempt to kill another. As to both murder and attempted
murder, the jury found that defendant used a firearm per PC
12022.5 and that a principal was armed, per PC 12022, subd.
(a), all based on the one gun. Defendant argues per Pearson and
Turner that the PC 12022 enhancement was necessarily
included within the PC 12022.5 enhancement, so that it was
improper to allow the jury to find both allegations true. CA
concludes that the “lesser included offense” analysis does not
apply to weapon enhancements, even though evidence that
supports a PC 12022.5 finding will always also support a PC
12022 finding. (Not much analysis here.) CA finds no problem
with finding both enhancements true. (No discussion of the
punishment aspect.)
In re Jose A. (1992) 5 Cal.App.4th 697. CA holds that a pellet
gun (expelling a pellet by means of compressed air) is not a
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firearm, as required for assault with a firearm per PC 245, or
exhibiting a firearm per PC 417. The normal meaning of
“firearm” includes use of an explosive charge as a propellant.
Former PC 12001.1 defined firearm to include pellet guns, but
its operation was limited to the Title of the Penal Code in which
it was contained, and that did not include PC 245 or 417. In
any event, it has been repealed, so pellet guns are no longer
firearms for any purpose except per PC 12001, subd. (g), which
applies only to misdemeanor sale of a firearm to a minor.
In re Londale H. (1992) 5 Cal.App.4th 1464 Defendant and his
crime partner got out of a car and both fired shots into a crowd
of people. Defendant hit nobody, but his crime partner hit and
killed one victim. Defendant was convicted of voluntary
manslaughter and enhanced per PC 12022.5 for personal use of
a firearm. CA upholds personal use finding. It makes no
difference that defendant missed; both personally used
firearms, and defendant’s “use” was in the commission of the
manslaughter even though it was not defendant’s shot that
caused the death.
People v. Trotter (1992) 7 Cal.App.4th 363. Information alleged
firearm use per PC 12022.5, and jury was correctly instructed.
Verdict form referred to PC 12022.5, but language said “armed
with a firearm” rather than “used a firearm.” After the jury was
discharged, DA noticed the discrepancy, and trial court granted
the DA’s motion to amend the verdict forms to reflect a finding
of personal use. CA upholds the use enhancement, finding this
to be a textbook example of clerical error that can be corrected.
CA finds no ambiguity and no modification of the verdicts,
merely a correction of a clerical error.
People v. Vasquez (1992) 7 Cal.App.4th 763. Defendant was
convicted of a felony committed in 1990, and enhanced for use
of a firearm per PC 12022.5. The firearm was a gas pressured
pellet gun, which came within the PC 12001.1 definition of
“firearm” at the time of this crime, but which no longer comes
within the amended definition of “firearm” in PC 12001 (except
in cases of sale to a minor), which controls after the repeal of
section 12001.1. (See Jose A..) Per Estrada/Rossi, this is a
punishment mitigating amendment that applies retroactively to
non-final cases, since there was no savings clause when the
definition was amended. (But see People v. Vasquez (1993) 18
Cal.App.4th 950, summarized below.)
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People v. Gonzales (1992) 8 Cal.App.4th 1658. CA holds that
the rule that a PC 12022 arming enhancement only requires
that the weapon be available for immediate use, rather than
requiring the weapon actually be on the person, applies equally
to PC 12022, subd. (c) (armed while engaged in drug sales) as
well as subd. (a).
People v. Smith (1992) 9 Cal.App.4th 196. CA explains that PC
12022, subd. (a) provides for both personal and vicarious
liability, subd. (c) provides only for personal liability, and subd.
(d) provides only for vicarious liability. Personal liability does
not require arming on the person, just immediate access.
Present instructions allowed jury to find the enhancement
vicariously in a subd. (c) case, so CA reverses that finding. CA
sets forth a suggested CALJIC instruction to cover subd. (c)
cases.
People v. Gutierrez (1992) 10 Cal.App.4th 1729. Defendant was
convicted of attempted murder and shooting a firearm at an
occupied vehicle. He was enhanced on the attempted murder
count for personal use of a firearm and for infliction of GBI. The
jury had also found discharge of a firearm at an occupied
vehicle, causing GBI during the commission of attempted
murder, per PC 12022.5, subd. (b)(1), but the trial court chose
not to impose that enhancement. CA concludes that the trial
court had the discretion to choose between the PC 12022.5
(b)(1) enhancement and the PC 12022.5 (a) enhancement, so
the sentence here was proper. DISSENT concludes that under
these facts, the PC 12022.5(b)(1) enhancement was mandatory
(since subd. (a) says except as provided in Subd. (b) and (c)), so
it should have been imposed, and that would have precluded
imposing the GBI enhancement also.
People v. Thomas (1992) 4 Cal.4th 206. SC holds that the
1989 amendment to PC 1170.1, subd. (h), removing PC 12022.5
gun use enhancements from the list of enhancements that
could be stricken when there are circumstances in mitigation,
also precludes the use of PC 1385 to strike such enhancements.
SC finds a clear legislative intent to preclude any striking of gun
use enhancements, despite the fact that PC 1385 was not
mentioned. SC finds that the “furtherance of justice” standard
of PC 1385 and the “circumstances in mitigation” standard in
PC 1170.1(h) are essentially identical, at least in the context of
striking firearm enhancements. SC also notes that PC 1170(h)
is more specific than PC 1385 in this context, and would
therefore control even if there was a conflict.
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People v. Gailord (1993) 13 Cal.App.4th 1643. Defendants were
enhanced for use of a firearm during a burglary/robbery.
According to defense evidence, the weapon was a receiver only,
without a barrel. One prosecution witness corroborated this
while another believed there was also a barrel. The jury was
instructed in the pre-1990 definition of a firearm, which did not
refer to a barrel, and there was expert testimony that the
receiver itself could fire a projectile, although that would be
rare. CA reverses, since the case was covered by the amended
1990 definition of a firearm contained in PC 12001, subd. (b),
which expressly refers to firing through a barrel. PC 12001,
subd. (c) expand this definition to include a receiver, but that
subdivision lists a number of sections other than PC 12022 or
12022.5, so the expanded definition does not apply to the
enhancement. Since the jury never resolved whether the
defendants possessed the barrel during the crimes, the finding
must be reversed.
In re George M. (1993) 14 Cal.App.4th 376. CA concludes that,
while the Legislature apparently overlooked the relationship
between W&I 726 and the amendment to PC 12022.5 changing
the enhancement from a fixed term to a choice of three terms,
the only logical interpretation is that the maximum term of a
juvenile commitment is to be based on the longest possible term
for the enhancement, rather than on a choice of one of the three
possible terms.
People v. Jackson (1993) 14 Cal.App.4th 1818. CA applies
McGahuey rationale and concludes that when defendant is
sentenced for both determinate and indeterminate terms, a PC
12022.5 gun use enhancement attached to an indeterminate
offense receives a full CS term rather than coming under the PC
1170.1 one-third CS provisions. The status of the enhancement
depends on the status of the offense to which it attaches.
People v. Berry (1993) 17 Cal.App.4th 332. Defendant and his
crime partners entered a home where several persons were
present and proceeded to rob them. Defendant held a gun in the
presence of all of the victims and fired at two of them. One of
the crime partners shot and killed one of the other victims. CA
upholds PC 12022.5 personal use of a firearm on the murder
count. CA rejects Allen and Nguyen because they failed to
consider the Johnson line of cases, which stand for the
proposition that when a defendant personally uses a firearm in
the commission of a series of joint offenses that culminates in a
fatal or near-fatal shooting, the defendant has used a firearm
587

within the meaning of PC 12022.5 even though he did not fire
the fatal shot.
People v. Schaefer (1993) 18 Cal.App.4th 950. Per Vasquez, CA
agrees that defendant’s PC 12022.5 enhancements cannot
stand because his “firearm” was a pellet gun, which is no longer
included in the list of firearms. But CA notes the pellet gun was
still a deadly weapon, and that admission of PC 12022.5
enhancements necessarily included admission of PC 12022
enhancements, so CA orders the enhancements reduced to PC
12022 rather than stricken.
In re Christopher R. (1993) 6 Cal.4th 86. SC holds that the
W&I 707 (b)(3) reference to “robbery while armed with a
dangerous or deadly weapon” (which controls whether unfitness
is presumed and whether maximum commitment is to age 21 or
age 25) includes vicarious as well as personal arming. SC
concludes that the reference is to former PC 211a, and not to
the enhancement established by PC 12022 (a)(1).
People v. Camacho (1993) 19 Cal.App.4th 1737. Defendants
pointed guns at victim as they forced their way into her vehicle.
She was driven some distance and then raped in the vehicle,
with no further indication that she saw either gun again or that
either defendant ever referred to the guns again. CA upholds
imposition of a gun use enhancement in connection with the
rape counts, not just the kidnap count. Per Turner, the use of
the gun to initially frighten the victim into acquiescing was
sufficient to constitute use in the commission of the rapes even
though the weapons were not continually displayed. Funtanilla
is distinguished since there the defendant left the room and
returned without the gun, while here the defendants never left
the vehicle and the victim reasonably believed they had
immediate access to the guns throughout the events.
*People v. Kolerich (1993) 20 Cal.App.4th 1788. Police serving
a search warrant found drugs in a bedroom dresser. They
also found an unloaded pistol in another drawer of the
dresser, and an unloaded rifle and unloaded shotgun in the
bedroom closet. CA vacates findings that defendants were
armed with a firearm pursuant to PC 12022 (a)(1) and (c). CA
finds insufficient evidence to satisfy either section, as neither
defendant had any gun available for offensive or defensive
use. The guns were outside their reach and not readily
accessible. The officers were in no danger because of the
guns. No attempt was made to retrieve any of the guns, and
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once the police were on the scene the access to the guns was
cut off. Mere ownership of guns is not sufficient.
People v. Lopez (1993) 21 Cal.App.4th 225. Defendant pled to
robbery and admitted a gun use enhancement for an indicated
sentence of 3 years, which was accomplished by striking the
gun use enhancement. On a People’s appeal, CA agrees per
Thomas that there was no power to strike the enhancement. CA
sees no problem with applying Thomas retroactively because it
did not establish a new rule; rather, the SC merely gave effect to
a statutory rule that had been misconstrued by some courts.
Even if Thomas did establish a new rule, it should still be
retroactive, since there was no pre-existing clear contrary rule.
As for the claim that this deprives defendant of the benefit of his
bargain, CA notes there was no bargain; rather, there was an
indicated sentence to which the DA objected. Nonetheless,
considering all the circumstances, CA concludes the proper
remedy here is to remand and allow defendant to withdraw his
plea if he chooses. CA also notes defendant may have already
served his term and been released; if so, the trial court should
consider Tanner regarding the possibility of a return to prison.
People v. Mustafa (1994) 22 Cal.App.4th 1305. Defendant was
convicted of 3 counts of robbery, with a PC 12022.5 gun use
enhancement on each count. (3 separate incidents.) Trial court
imposed CC terms for the 3 robberies, but CS terms for the 3
gun use enhancements. CA holds this improper since the gun
use enhancements attach to specific counts and cannot be
imposed separately from the underlying counts. Since this was
an unauthorized sentence, it was not waived by the failure to
object below, but since the sentence was a legal aggregate
sentence fashioned in an unauhorized manner, CA holds that
on remand the sentence cannot be any longer than the original
sentence.
People v. Rener (1994) 24 Cal.App.4th 258. CA follows Reed and
rejects Le in concluding that a PC 12022.3 enhancement for use
of a weapon during a sex offense requires personal use. CA
notes several California Supreme Court and CA decisions since
Reed and Le in analogous situations which have followed the
Reed analysis and criticized the Le analysis for ignoring Walker.
In re Pritchett (1994) 26 Cal.App.4th 1754. During an
altercation, petitioner took a short-barreled shotgun from a
drawer, lunged at his former girlfriend, and struck her on the
head with the shotgun. He was convicted of possession of a
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short-barreled shotgun (PC 12020), and enhanced per PC
12022.5 for use of a firearm. CA holds the use enhancement
cannot apply in this situation. When first enacted, PC 12022.5
applied only to specified felonies and could apply even when it
was an element of one of those felonies, such as ADW. Later, it
was expanded to apply to all felonies, but not when it was an
element, except that it could still apply to ADW. Here, using the
gun as a club was not an element of the PC 12020 offense, but
it was also not “in the commission” of that offense, even though
it was used during the commission of that offense. Possession
was complete without the use as a club, and the use as a club
in no way furthered the crime of possession.The only “use” that
occurred “in the commission” of the PC 12020 offense was the
use that was inherent in possession, but that “use” was an
element of the PC 12020 offense.
People v. Castro (1994) 27 Cal.App.4th 578. After defendant
raped the victim, he obtained a knife from his co-defendant and
then stabbed the victim to death to keep her from identifying
him. CA rejects Dobson and Funtanilla, and concludes instead
that the rape count was properly enhanced for use of a weapon
in the commission of rape (PC 12022.3), even though no
weapon use occurred during the actual rape. Although sex
crimes are defined narrowly for the purpose of PC 654, a rape
continues as long as the culprit maintains control of the victim
for the purpose of the felony-murder rule. CA sees the latter
context as analogous to the weapon enhancement situation and
applies the same rule.
People v. Ross (1994) 28 Cal.App.4th 1151. Defendant, with a
gun, confronted a thief legally, but it escalated into defendant
shooting and killing the thief under circumstances the jury
found to constitute voluntary manslaughter. Trial court stayed
PC 12022.5 gun use per PC 654, reasoning that the gun
possession was legal until the instant defendant fired, so that
the illegal gun use and the manslaughter were the same act. CA
notes split cases re: 654 and enhancements, but CA puts that
aside and finds that in any event PC 654 did not properly apply
here. Gun use is not an element of PC 192 in the abstract, and
the court’s reasoning here would apply to most homicides with
gun use. The point of PC 12022.5 is that any crime becomes
more serious when a gun is used. Here, the gun was the
method of committing PC 192, but was not identical to PC 192,
so PC 654 does not apply. (CA also notes, with no analysis or
explanation that to the extent PC 654 could apply to bar a PC
12022.5 enhancement, it would be superseded by PC 1170.1 as
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amended in 1989, to exclude PC 12022.5 enhancements from
those that can be stayed for mitigating circumstances; this dicta
appears unsupported and wrong.)
People v. Overten (1994) 28 Cal.App.4th 1497. CA holds that
where defendant is convicted of PC 211 on an aid and abet
theory, he is subject to an enhancement per PC 12022, subd.
(a) where an accomplice was armed with a firearm, regardless of
whether defendant had knowledge of the firearm. CA concludes
the legislature intended such vicarious liability and that it is
reasonable to encourage robbery participants to affirmatively
take action to discourage co-participants from being armed.
People v. Runnion (1994) 30 Cal.App.4th 852. In instructing a
jury on the meaning of “firearm” in the context of a PC 12022.5
use enhancement, trial court instructed that a handgun was a
firearm. A handgun was introduced in evidence and identified
as the weapon used by defendant in a robbery. CA rejects the
claim that the instruction removed an element and amounted to
a directed verdict. The court did not say the item in evidence
was a handgun or a firearm; it merely instructed correctly that
a handgun was a firearm. The jury still had to determine if the
item in evidence was a handgun.
*People v. Jackson (1994) 30 Cal.App.4th 1365. Defendant
was convicted of assault with a firearm (PC 245) and
enhanced for gun use per PC 12022.5. Defendant agrees that
PC 12022.5 has been dropped from the list of enhancements
that may be stricken, and that Thomas held that this deletion
and the word “shall” in PC 12022.5 mean that there is no
power to strike a PC 12022.5 enhancement. But defendant
argues that PC 12022.5, subd. (d) confers discretion to strike
in this case, because it says that the enhancement may be
imposed in the case of assault with a firearm. CA disagrees,
noting that PC 12022.5 used to preclude its application to
crimes where gun use was an element, and PC 12022.5,
subd. (d) was intended to provide exceptions to that
prohibitive language, not to authorize the striking of
enhancements.
People v. Jackson (1995) 32 Cal.App.4th 411. Defendant raped
the victim in his car and she saw a gun between the car seats.
While that is sufficient to sustain PC 12022 “armed with a
firearm) enhancements for sex crimes committed in the car, CA
finds insufficient evidence to sustain such enhancements for
other sex offenses that occurred inside a motel room, against an
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apartment wall, and against a tree. In each of those instances,
the gun was apparently still in the car which was some distance
away. Thus, the gun was not readily accessible for use during
these sex offenses. CA discusses a number of other cases where
the evidence was or was not found sufficient to constitute
arming.
People v. Taylor (1995) 32 Cal.App.4th 578. Burglary victim
arrived home just after burglary, while defendant was on the
sidewalk and his crime partner was on the victims front porch.
The crime partner said she had car trouble and asked to use
the phone, but the victim called a neighbor who was an officer.
When the officer arrived, defendant walked off quickly. The
officer pursued, but defendant went to the woods and then
returned to the home and tried to rescue his crime partner
while threatening the victim with a gun. CA upholds a PC
12022.5 gun use enhancement on the burglary count,
concluding by analogy to felony-murder and other cases that,
for the purpose of the use enhancement, the burglary continues
until the defendant has reached a place of temporary safety.
Here, the crime partner was being detained, had stolen goods in
her possession, and could implicate defendant, so he had not
reached a place of temporary safety.
People v. Summersville (1995) 34 Cal.App.4th 1062. Defendant
and crime partner assaulted 2 victims. While defendant was
stabbing and injuring 1, crime partner killed the other.
Defendant was convicted of 2d degree murder on an aid and
abet theory, enhanced per PC 12022, subd. (a) for personal use
of a knife. Defendant was also convicted of ADW per PC
245(a)(1) on the surviving victim, also enhanced for personal
use of a knife. CA 1st strikes the latter use enhancement since
personal weapon use is an element of PC 245(a)(1). CA then
holds that PC 654 bars punishment for both the ADW and the
knife use on the murder count. CA 1st finds no waiver of the PC
654 issue, since defendant asked the trial court to strike the
enhancement per PC 1385. On the merits, AG concedes the
only theory of personal knife use on with the murder count is
based on the use of the knife against the surviving victim. Thus,
defendant cannot be punished both for that assault and for
knife use on the murder count. CA sees no application of the
“violence against separate victims exception to PC 654. CA also
concludes that, while stabbing one victim precluded him from
aiding the other victim, that did not make this knife use against
the 187 victim.
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People v. Wims (1995) 10 Cal.4th 293. Defendants were
convicted of robbery and enhanced per PC 12022 for personal
use of a knife. No instructions were given as to the elements of
the knife use allegation; the only mention of it during
instructions was in connection with the verdict forms. SC
acknowledges error in failing to instruct on the elements, but
finds the error harmless under the Watson standard. SC first
finds no federal constitutional issue. Per McMillan v.
Pennsylvania, the federal jury right does not apply to penalty
provisions. The fact that PC 12022 provides for an additional
term rather than an increased minimum makes no difference.
PC 12022 is not the functional equivalent of a substantive
crime, since it does not apply at all until there is a conviction on
an underlying offense. SC finds Hicks v. Oklahoma inapplicable
because this was not a matter of jury discretion, but only factfinding. Also, application of the Watson standard is required by
the California constitution, and is thereby part and parcel of the
state created jury trial right on enhancements. Hernandez is
limited to only cases where there is lack of notice. Here, the
determination of the elements of the enhancement was not
wholly withdrawn from jury consideration. SC finds no equal
protection problem when comparing defendants who face loss of
liberty due to an enhancement vs. those who face a substantive
crime, since one already convicted of a substantive crime has a
diminished liberty interest in connection with the related
sentence determination. Applying Watson, SC finds no
likelihood of a better result even though some witnesses waffled
as to whether they saw a knife in one defendant’s hands, and
even though the jury asked for a reread of testimony on that
point. That defendant had a knife on him when arrested soon
afterward, and SC refuses to speculate that the jury finding was
improperly based on an aid and abet theory. Strong DISSENT
argues the Legislature intended enhancements to be treated like
substantive crimes.
People v. Dominguez (1995) 38 Cal.App.4th 410. CA finds
sufficient evidence to support PC 12022.5 gun use
enhancement where defendant held a cold steel cylindrical
object at the back of the victim’s neck, coupled with a threat to
kill (not just hurt), which resulted in a fear of harm.
People v. Johnson (1995) 38 Cal.App.4th 1315. Defendant’s wife
testified that during a domestic dispute, defendant held their
infant child in one hand while pointing a gun at his wife,
threatening both her and the child. Defendant admitted holding
the child but claimed the gun was pointed down, that he made
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no threats, and that he had no intent to do anything with the
gun except use it on himself. He claimed his wife was free to
leave, except he would not allow her to take the child. CA
upholds the finding of PC 12022.5 use of a firearm, during the
commission of felony false imprisonment. CA agrees by analogy
to Wims that the “menacing display” variety of gun use must be
done intentionally, even though the statute seems to indicate
only that the other varieties must be done intentionally. Thus,
CALJIC 17.19 is deficient in leaving out any intent element for
menacing display. However, the erroneous instruction was
harmless because the gun was intentionally used to discourage
the wife from leaving, regardless of whether the gun was pointed
at her.
People v. Davis (1996) 42 Cal.App.4th 806. A PC 667 5 year
enhancement alleged against defendant was based on a prior
PC 245 conviction which would be a PC 667 prior only if there
was personal use of a deadly weapon. Proof of the prior
established that defendant had pled to an information that
alleged an assault with a deadly weapon, to wit, hands, and by
means likely to produce great bodily injury. CA notes that no
case has ever determined whether a PC 245 assault with a
deadly weapon can be based on hands alone, since cases
involving hands alone always ustilize the means to produce
great bodily injury theory. But CA conctrues PC 1192.7 (and per
fn. 9, PC 12022) to require that the deadly weapon for those
sections must be extrinsic to the body.
People v. Lerma (1996) 42 Cal.App.4th 1221. Defendant stabbed
the victim twice with a knife and then hit him in the head three
times with a club. The coroner testified that it was the blows to
the head, and not the knife wounds, that caused death. CA
upholds a finding of use of a knife in the commission of murder.
The knife need not be the cause of death. It is enough that there
was a nexus between the knife use and the death of the victim.
Here, the wounding with the knife was connected to and
assisted in the consummation of the murder and the knife was
used to advantage.
People v. Masbruch (1996) 13 Cal.4th 1001. Defendant entered
the victim’s home, pointed a gun at her, tied her up, spent an
hour roaming through the home finding valuables to steal, then
raped and sodomized her, She never saw the gun again after the
initial display of it. SC rejects Funtanilla and follows several
other Court of Appeal cases in concluding that PC 12022.3 gun
use enhancements are proper for the sodomy and rape counts.
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It is not necessary that the gun be displayed continuously or
repeatedly. The initial display of the gun allowed defendant to
put the victim in a helpless position that permitted the various
crimes he committed, and the control and fear the gun created
continued throughout the encounter. This aided defendant in
committing an essential element of each crime. SC stresses that
the gun was displayed before the crimes, not after, as in Fierro
or Dobson.
People v. Granado (1996) 49 Cal.App.4th 317. CA holds that
“use” within the meaning of PC 12022.5 occurs when a
defendant displays a handgun during the attempted
commission of a crime, even though the gun is neither
discharged nor pointed at anyone, nor is any verbal threat
uttered. Even if a victim never sees or otherwise becomes aware
of the gun, there is still a use as long as the gun is deliberately
shown for the purpose of intimidating the victim or otherwise
facilitating the crime. A defendant is free to urge a jury to
conclude that the display was for another purpose, but if
evidence supports a finding of a use to facilitate, the jury need
not reject that just because there was no pointing or verbal
threat. When the victim does not see the gun, there may be a
problem of proof, but if there is another witness or other
evidence, then a use may be found. What is crucial is the
defendant’s act and intent, not the victim’s reaction or
perception. Language in Chambers requiring conduct which
produces a fear of harm is construed to mean conduct which
would produce a fear of harm on the part of a hypothetical,
reasonable victim looking back at the event in light of the
evidence produced at trial. CA notes there could be a question
of whether a use occurred “in the commission” of a robbery if
the victim escapes before the gun is produced, but in the
present case the gun was used to control one victim while the
other fled. This still constitutes “use” in the commission of the
attempted robbery of the fleeing victim, because it prevented the
restrained victim going to the aid of the fleeing victim (who was
being chased by defendant’s machete-wielding accomplice).
Thus, defendant deployed the gun in furtherance of the
attempts to rob both victims.
People v. Godwin (1996) 50 Cal.App.4th 1562. CA holds that
evidence that defendant displayed a starter pistol during
robberies is insufficient to support an enhancement for use of a
deadly weapon. Per Reid, CA finds no evidence here as to the
capabilities of this particular starter pistol, so there is no basis
for concluding it was capable of being used in a manner similar
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to a firearm. DISSENT argues that Reid is based on a
misreading of Aranda and should not be followed.
People v. Paul (1998) 18 Cal.4th 698. Information jointly
charged 2 co-defendants with substantive crimes in Counts 1
and 2, and then had an allegation as to each count that a
principal was armed within the meaning of PC 12022, subd.
(a)(1). The verdict forms found the co-defendant guilty in Counts
1 and 2, and found true the allegation that he (by name) was a
principal who was armed within the meaning of PC 12022.
Other verdicts found defendant guilty in counts 1 and 2, but no
verdict named defendant and found true an allegation that a
principal was armed. SC upholds PC 12022 enhancements on
defendant, since defendant had full notice the enhancement
was being sought as to him, and the verdicts adequately found
that a principal was armed. SC sees no requirement of a verdict
specifically naming defendant. SC finds the PC 1158 special
finding requirement satisfied, and distinguishes cases where
there was only a “guilty as charged” verdict. SC also
distinguishes the McDonald line of cases regarding the need to
find the degree of an offense.
People v. Herrera (1998) 67 Cal.App.4th 987. Defendant notes
that Thomas found the power to strike PC 12022.5
enhancements had been abrogated when PC 12022.5 was
removed from the list of strikable offenses in PC 1170.1, subd.
(h). But in 1997, all of PC 1170.1, subd. (h) was deleted, so
defendant argues the underpinnings of Thomas are gone and
the power to strike PC 12022.5 enhancements per PC 1385 has
been revested. CA disagrees. Before the 1997 change, it was
clear the Legislature did not intend to allow the striking of PC
12022.5 enhancements. The 1997 change was part of a bill
sponsored by DAs to remove several sentencing limitations and
lengthen sentences. PC 1170.1, subd. (h) was eliminated as
confusing and duplicative of powers existing under PC 1385,
but CA can see nothing in this change indicating any intent to
restore the power to strike where it did not exist previously.
Indeed, there was an express statement of legislative intent to
the contrary.
People v. Lyons (1999) 72 Cal.App.4th 1224. Defendant was
sentenced to 125 years to life for several robbery convictions,
pursuant to the Three Strikes Law. He also received a
determinate term of 33 years, which included full CS terms for
gun use enhancements on the robberies. Defendant argues that
he should only get 1/3 of the mid-term for the gun use
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enhancements, rather than full terms. CA upholds the full
terms, seeing this as covered by the same principle as other
cases that combine determinate and indeterminate terms - that
an indeterminate term is not a principal term or a subordinate
term. Where an indeterminate term is imposed, PC 1170 does
not apply, so the 1/3 of the mid term rule for consecutive terms
does not apply. Furthermore, gun use enhancements are not
separate crimes and cannot exist without the crime to which
they attach. When a gun use enhancement is attached to an
indeterminate term it is not a subordinate term and must run
full strength.
People v. Becker (2000) 83 Cal.App.4th 294. Defendant was
convicted of conspiracy to commit robbery and burglary, but he
was acquitted of attempting to commit those crimes. The
conspiracy count was enhanced per PC 12022 for being armed
with a firearm. Defendant argues that PC 12022 cannot apply
to a conspiracy, by analogy to Miley, which found it inapplicable
to solicitation. CA notes that was based on conclusion that
solicitation was complete when the request was made.
Conspiracy, on the other hand, is not complete when the
agreement is made, but continues until the last overt act is
committed. Arming anytime in that period can support the
enhancement. Here, defendants were armed when the victims,
just before they abandoned their plans. CA also notes that each
count stands alone, so the acquittal of the attempts cannot be
used to argue the jury found the victims were never in danger
from the gun.
*People v. Sparks (2001) 88 Cal.App.4th 1054. In the course of
a rape, defendant held a pillow over the face of the victim,
resulting in enhancement for use of a deadly weapon.
Evidence was in conflict whether def intended to smother the
victim or just to muffle her screams. DA argued it made no
difference, since the pillow was used in a manner that made
it capable of being a deadly weapon. CA finds error. Since a
pillow is not inherently dangerous, but normally has innocent
uses, the necessary elements include that defendant intended
to use the pillow as a deadly weapon. Failure to instruct on
that element was error. Per Apprendi, defendant has a federal
constitutional right to a jury trial on a weapon enhancement,
undercutting Wims, so the failure to instruct on the element
is Chapman error. In light of the DA argument that intent did
not matter, CA cannot find the error harmless.
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*People v. Tillett (2001) 89 Cal.App.4th 1139. Defendants were
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convicted of robbery and enhanced both for street gang
benefit per PC 186.22 and personal use of a firearm for a
street gang per PC 12022.53. The verdict forms showed a
finding of personal use, but instructions told the jury that
personal use included personal use by the defendant or a codefendant. CA finds the instruction was error, rejecting any
analogy to the narrow Corona deviation in the meaning of
personal infliction of great bodily harm. Since the DA failed to
prove which of the defendants used the firearm here, the gun
enhancements must be stricken as to each defendant.
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People v. Chambers (2002) 104 Cal.App.4th 1047. Defendant
was charged with robbery with personal use of a firearm per PC
12022.5. After a court trial, defendant was found guilty, with no
mention of the firearm use. The clerk’s minutes stated
“Disposition: Found Guilty – Convicted by Court.” At
sentencing, the Court imposed 3 years for the robbery and 10
years for the firearm use, with no objection by anybody. On
appeal, defendant argues that there was never an express
finding that the firearm use enhancement was true, so it was
improper to impose sentence for it. CA finds Clair controlling, so
that the express imposition of an additional term for firearm use
constituted a sufficient implied finding of the truth of the PC
12022.5 allegation. CA does caution trial court to be more
careful about this in the future.
In re Travis W. (2003) 107 Cal.App.4th 368. A juvenile petition
was sustain for PC 215 carjacking and the length of the CYA
commitment was based on W&I 707 (b)(25) re: 10 years for
carjack while armed. The evidence showed that a crime partner
was armed, but not the minor. CA notes different results in
different contexts re: whether bare statutory reference to
“armed” means personally or can be vicarious. CA relies on
Christopher R., which resolved a similar issue in the robbery
context, concluding vicarious arming was sufficient. The
present case differs in that subd. (b)(25) was added at the same
time as PC 215, not separately as was t6he case in Christopher
R., but CA remains impressed with the strong similarities
between robbery and carjack and concludes the two provisions
should be construed the same way.
People v. Arzate (2003) 114 Cal.App.4th 390. Defendant was
convicted of attempted murder and carrying a concealed
weapon in a car, with gun use and GBI enhancements on both
counts. CA strikes the gun use and GBI enhancements on the
concealed weapon charge. Gun use and GBI could not have
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been committed “during” the commission of carrying a
concealed weapon – as soon as the weapon was available for
use, it was no longer concealed. Thus it is logically inconsistent
to enhance for use of a weapon while it is concealed.
People v. Hill (2004) 119 Cal.App.4th 85. Defendant was
convicted of 2 counts of robbery and admitted a PC 12022.5
gun use enhancement for each count. One robbery was
designated the principal term and defendant was given the
upper term of five years, plus the middle term of four years for
the gun use on that count. On the second robbery, he was given
a CS term of 1 year (one-third of the mid-term), plus a CS term
of 3 years, 4 months (1/3 of the upper term) for the gun use on
that count. On appeal, defendant argues that when gun use
enhancements were changed from fixed terms to upper, middle,
and lower terms, it was a legislative oversight to fail to include
such enhancements in the provisions requiring 1/3 of the midterm for CS terms. Defendant argues such a limit should be
read in, so that the CS gun use on the subordinate count would
be limited to 1/3 of the 4 year mid-term. CA disagrees, seeing
the statutory language as clear, and seeing no basis to rewrite
the statute as defendant urges. Sandoval reached this same
result, and the statute was amended since then, without
changes to abrogate Sandoval, demonstrating legislative
acceptance of this interpretation.
In re Bartholomew D. (2005) 131 Cal.App.4th 317. Minor was
enhanced per PC 12022, subd. (b) for being armed with a
deadly weapon during a robbery. The deadly weapon was a BB
gun. CA reviews cases that have considered a pellet gun a
deadly weapon, and cases re: use of a non-deadly gun as a
bludgeon. There was no suggestion that the latter theory
applied here, but this was not a toy gun or a starter pistol
incapable of serious injury when used as a gun. BB guns expel
a projectile, and statutes proscribing pellet guns on school
grounds, or sale of pellet guns to minors, demonstrates the
legislature’s determination that such guns are inherently
dangerous. Thus, the BB gun here did constitute a deadly
weapon within the meaning of PC 12022, subd. (b).
People v. Crites (2006) 135 Cal.App.4th 1251. Defendant was
convicted of murder, with two PC 12022 findings, based on
stabbing the victim with a knife and also kicking him with steeltoed boots. One PC 12022 enhancement was imposed and the
other was stayed. Defendant argues there should only be one
PC 12022 finding and the other must be stricken, Jones held
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that when there are PC 12022 and PC 12022.5 findings based
on one attack on one victim, only the greater can be imposed
and the lesser must be stayed. Defendant argues that applies
only when one is greater and one is lesser, but not when both
enhancements are the same. CA sees no authority for that
contention, noting that PC 1170.1 (f) says that when there are
multiple enhancements for being armed with or using weapons
during one offense, only the greatest may be imposed. CA sees
no problem with the stay order here.
4.

Great Taking (PC 12022.6)

People v. Ramirez (1980) 109 Cal.App.3d 529. Defendant was
convicted of grand theft in complex bank fraud involving $l.5
million, much of which was recovered. CA rejects the argument
that 12022.6 should apply only when People can prove an outof-pocket loss of over $l00,000, with no chance of recovery. CA
finds that the legislature intended to discourage large takings
irrespective of the fortuitous event of possible recovery.
People v. Hughes (1980) 112 Cal.App.3d 452. CA upholds the
validity of PC 12022.6, rejecting arguments based on equal
protection, cruel and unusual punishment, and double
punishment (PC 654).
People v. Bates (1980) 113 Cal.App.3d 481. Based on the
rationale that police interruption of a crime does not mitigate
the seriousness of the offense, CA holds that great taking
enhancement applies even though defendant was captured
within moments and all property was recovered undamaged. CA
refuses to give separate meanings to “takes” and “loss,” as used
in PC 12022.6.
People v. Packard (1982) 131 Cal.App.3d 622. Defendant was
convicted of three counts of grand theft involving one
continuous scheme that lasted from 1976 to 1978. The CA
agrees that there is no evidence of separate intents and
certainly no evidence breaking the case neatly into calendar
years, as pled. Thus, there can only be one grand theft
conviction. However, CA upholds the PC 12022.6 enhancement
on count 3 (the 1978 count). The CA rejects an argument that
the enhancement cannot apply to a continuing crime that
started before the DSL went into effect. The CA notes that over
$100,000 was taken in 1978 alone, so all that must be done is
to reverse counts 1 and 2 and leave count 3 intact.
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People v. Kellett (1982) 134 Cal.App.3d 949. Defendant stole a
truck loaded with fuel, valued at over $25,000, but was caught
soon afterward and the property was recovered with no actual
loss to the victim. The CA upholds a PC 12022.6 enhancement,
concluding that the taking is sufficient, even if the property is
recovered. CA also rejects the claim that a finding of intent to
permanently deprive the victim of the property (not an element
of the underlying VC 10851) is necessary to support the
enhancement.
People v. De Leon (1982) 138 Cal.App.3d 602. Defendants were
driving a car and nearly had an accident with the victim in
another car. They got into an argument and the defendants
then took the victim’s keys by force, resulting in a robbery
conviction. Unknown to the defendants, the car contained an
attache case filled with valuable coins which the defendants
later discovered and kept. The coins were the basis of a P.C.
12022.6 enhancement. CA affirms and holds the intentional
taking requirement of P.C. 12022.6 was satisfied by the
intentional taking of the car, resulting in a loss to the victim of
more than $25,000. The CA refuses to construe PC 12022.6 to
relieve the thieves of liability when the value of the stolen
property exceeds their original expectations.
People v. Swanson (1983) 142 Cal.App.3d 104. Defendant stole
jewelry from a retail store. The jewelry cost the store $52,000
but had a retail value in excess of $130,000. CA upholds the
enhancement per PC 12022.6 for a loss exceeding $100,000. CA
concludes that the fair market value test (used when value is
relevant under various theft statutes) should also apply to PC
12022.6 enhancements.
People v. Fulton (1984) 155 Cal.App.3d 91. Defendant was
convicted of conspiracy to commit theft in a case where over
$100,000 was taken by one of the co-conspirators. The CA
holds that a PC 12022.6 enhancement was proper even though
defendant personally did not take the money. All persons who
participate in an offense which results in a great taking, with
the requisite knowledge and intent, are subject to this
enhancement regardless of the specific amount personally
taken.
People v. Superior Court (Kizer) (1984) 155 Cal.App.3d 932.
Defendants were charged with theft and with receiving stolen
property, with great taking enhancements (PC 12022.6) alleged
as to each count. The trial court sustained demurrers as to the
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enhancements on the receiving counts. On the DA’s writ, the
CA restored the enhancements, concluding that these
enhancements are not limited to the initial taker. Here, the
receiving was also a felony involving a taking of more than
$100,000.
People v. Loera (1984) 159 Cal.App.3d 992. Defendant pled
guilty to several counts, including a PC 496. As to that count,
he admitted a great taking enhancement per PC 12022.6. He
was sentenced in accordance with his plea bargain. On appeal,
he contends that PC 12022.6 does not apply here because it
only applies to one who “takes, damages, or destroys...” He
claims since he is the receiver, he can’t be the taker, and that
the property was not damaged or destroyed. The CA first finds
no waiver of the issue by the plea and lack of a certificate of
probable cause, since the claim is that the sentence imposed
was unlawful. If so, it is subject to attack at any time. But the
CA rejects the merits. First, the evidence indicates defendant
was the original taker and this is one of the situations of a later
concealment that allows punishment for both taking and
receiving. But even if he was not the thief, when he came into
possession of the property, that was a second unauthorized
taking, within the broad meaning of that term necessary to
effectuate the legislative intent to deter large scale crime.
People v. Mellor (1984) 161 Cal.App.3d. 32. A corporation
deposited $150,000 in a limited partnership. Defendant, one of
the partners, used $119,000 for political purposes. The CA
rejects 1936 dictum and holds per SOBIEK that a partner can
embezzle partnership funds. Thus, defendant is subject to a
$100,000 great taking enhancement even though he had a 50%
interest in the partnership funds. Also, although the victim did
not recover any funds, even if there had been a recovery of over
$50,000 (as implied by defendant), that would not prevent the
enhancement since there was a dispossession of over$100,000.
“Loss” within the meaning of PC 12022.6 refers to the taking,
not necessarily to a permanent loss.
People v. Jackson (1987) 193 Cal.App.3d 393. At the end of a
court trial the judge announced its finding that defendant was
guilty “of the charge in this matter,” but said nothing
specifically about the alleged PC 12022.6 enhancement. At
sentencing, the original judge was no longer available due to
disability retirement, but the sentencing judge made a finding
on the PC 12022.6 enhancement and sentenced defendant on
it. CA strikes the enhancement, holding that the general guilt
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finding was not enough to cover the PC 12022.6. PC 12022.6
requires that the finding be made by the trier of fact, so the
sentencing judge had no jurisdiction to make the finding. Also,
the finding is to be made at the conclusion of the trial, not
weeks later at the sentencing. Here, defendant never agreed to
the delayed finding and the judge who made it never heard the
witnesses.
People v. Bowman (1989) 210 Cal.App.3d 443. Defendant
burgled car dealer, breaking into several buildings and vehicles,
taking and damaging property with total value over $25,000.
Defendant was convicted of 8 counts of PC 459 and 2 counts of
GTA, and enhanced per PC 12022.6. CA very reluctantly strikes
the PC 12022.6, finding per TASSEL that this is the type of
enhancement that applies to a single crime, not to an aggregate
of related crimes. CA laments the illogical result.
People v. Crow (1993) 6 Cal.4th 952. SC agrees that in
determining the amount of loss for the purpose of PC 12022.6
in a welfare fraud case, it is not the amount of welfare obtained
that is determinative. Rather, the amount that the defendant
would have been entitled to absent any fraud must be
subtracted. However, once the government has shown
defendant received an amount over the PC 12022.6 figure, it is
defendant’s burden to prove what, if any, amount he would
have received absent the fraud. Here, there was evidence as to
what defendant would have received had he disclosed two
sources of income, but the evidence did not establish that those
two sources were the only undisclosed sources of income.
People v. Nasalga (1996) 12 Cal.4th 784. SC holds that the
1992 amendments to PC 12022.6, raising the threshold
amounts to offset inflation since the 1977 adoption of PC
12022.6, applies retroactively to cases not yet final, per the
Estrada rationale. SC sees no express savings clause and any
indications of Legislative intent point toward getting and staying
in line with inflation, a goal best met by retroactive application.
5.

Great Bodily Injury (PC 12022.7 and 12022.55) (Note
- Many pre-DSL cases re: GBI are not included. Also
some post-DSL cases are not included.)
a.

Whether Injury Constitutes GBI

People v. Williams (1981) 115 Cal.App.3d 446. CA upholds GBI
enhancement in a rape case based on the victim having been a
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virgin. She suffered a torn hymen, with blood accumulating in
the vagina, and she testified that she felt much pain, like she
was being tortured. CA stresses fact that defendant was aware
of her virginity and her complaints about the pain.
People v. Burroughs (1984) 35 Cal.3d 824. In analyzing the
meaning of "great bodily harm" as used in B&P 2053
(re:practising medicine without a license), the SC concludes
that "serious bodily injury" as defined in PC 243 is analogous.
The court also notes that "great bodily injury" as used in PC
12022.7 is essentially equivalent to "serious bodily injury" from
PC 243.
People v. Martinez (1985) 171 Cal.App.3d 727. Defendant
attacks 2 separate GBI enhancements. CA strikes 1 GBI
enhancement where V testified he received a little stab,
described as a minor laceration that required no hospital
treatment. This is an insufficient showing of a substantial or
significant injury.
People v. Villarreal (1985) 173 Cal.App.3d 1136. Defendant was
enhanced per 12022.7 based on multiple fractures of the nasal
bones of the victim. CA upholds trial court instruction that a
bone fracture constitutes GBI. That language came from a case
pertaining to a jaw fracture, but cannot be limited to a jaw
fracture. (CA language seems to imply any bone fracture would
be GBI as a matter of law, but CA also keeps stating “under the
factual circumstances of this case”.) CA also relies on
BURROUGHS re: bone fracture = serious bodily injury=GBI.
People v. Brown (1985) 174 Cal.App.3d 762. Defendant raped a
65 year old woman. After 2 unsuccessful attempts to enter her,
he kept trying and finally succeeded. She felt great pain but did
not cry out due to fear. She suffered a 2.5 cm laceration of the
vagina that required 5 or 6 stitches. It was very painful while
healing, and could interfere with her ability to urinate properly.
CA holds these were substantial enough injuries to constitute
GBI and were beyond the normal injuries inherent in rape.
People v. Lopez (1986) 176 Cal.App.3d 460. Defendant fired gun
at 2 Vs, causing superficial wounds. V was hit in the cheek of
the hip and fell to the ground dazed and felt nothing besides the
fall. The other V felt “fire” in her leg as the bullet went through
it. There was no evidence either V required any medical
treatment, or experienced any additional pain or discomfort.
Defendant argues that the injuries were transitory, short-lived,
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and superficial, so they do not constitute GBI. Reviewing several
cases that do not seem to deal with the precise point here, CA
concludes there was sufficient evidence of GBI. 1 V fell to the
ground disoriented and screamed and the other felt “fire” in her
leg. CA concludes such penetrating wounds cannot be
considered superficial.
People v. Guest (1986) 181 Cal.App.3d 809. Defendant was
enhanced for GBI and challenges PC 12022.7 as
unconstitutionally vague since it is not clear what injuries will
be sunstantial enough to be GBI. CA admits an “I know it when
I see it” standard, but notes the long acceptance of this
terminology and concludes men of common intelligence can
understand what is meant. CA adds that if defendant did not
realize that repeatedly stabbing the V would produce GBI, then
his lack of understanding snaps the bounds of credulity.
People v. Johnson (1986) 181 Cal.App.3d 1137. CA holds that
the fact the V got herpes as a result of being raped by defendant
constituted GBI, even though venereal disease is a risk inherent
in any act of intercourse. No discussion of intent - but note 1)
this was under PC 12022.8 rather than PC 12022.7; 2) defense
was that sex was consensual and V got mad when defendant
told her afterward that he had herpes, so defendant at least
admitted that he had knowledge at the time of the act that he
had herpes.
People v. Superior Court (Duval) (1988) 198 Cal.App.3d 1121.
Defendant was convicted of statutory rape and enhanced for
GBI based on fact V became pregnant and had abortion. CA
agrees pregnancy can be GBI, but PC 12022.7 requires specific
intent. Although no birth control was used, that at most shows
negligence or recklesness, not intent, which seems quite
unlikely. Pregnancy was clearly possible, but was not such a
substantial certainty as to infer intent. JOHNSON is
distinguished as a PC 12022.8 case, which does not require
intent, and SARGENT never discussed the intent issue.
People v. Nava (1989) 207 Cal.App.3d 1490. Evidence showed
defendant struck V in face, resulting in nose fractured in 3
places. She sought no immediate medical attention, but did so
the next day when nose was swollen and she had difficulty
breathing. Emergency room doctor found no breathing problem,
waited 3 days for swelling to go down, then reset the nose.
Packings were removed 3 days later, with no surgery or
hospitalization ever needed. Trial court instructed that a nose
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fracture was a significant and substantial injury within
meaning of PC 12022.7. CA holds this was error as, under these
facts, the fracture could be GBI, but was not GBI as a matter of
law. VILLARREAL is distinguished as being based on its own
facts, which included more serious injury. Acknowledging that
PC 243 includes bone fracture in its list, CA says that list is
also only illustrative of what CAN be serious bodily injury, not
what is so as a matter of law. CA also notes this violated the
FIGUEROA rule against instructing that an element has been
established. Strong DISSENT on both points.
People v. Beltran (1989) 210 Cal.App.3d 1295. Bullet shattered
bone in V’s arm and penetrated her face near nose and mouth
causing severe flesh wounds, requiring 2 weeks in hospital and
multiple surgeries. In instructing jury that GBI means a
substantial and significant injury, trial court concluded by
stating that a bone fracture was such an injury. CA agrees this
was error per FIGUEROA, amounting to a finding as a matter of
law on an element that must be decided by the jury. Instruction
on what constitutes an element must be in definitional terms.
VILLAREAL is rejected as pre-FIGUEROA. But, per CABANA v.
BULLOCK and ROSE v. CLARK, CHAPMAN test applies and error is harmless here as evidence of the seriousness of these
injuries was undisputed. Only defense was alibi. CA also notes
that in convicting of PC 664/187, jury necessarily found intent
and all other elements of GBI except that the injury constituted
GBI, which was clear.
People v. Muniz (1989) 213 Cal.App.3d 1508. CA upholds GBI
finding in rape case, rejecting argument that it should find
insufficient injury as a matter of law. Rather, that is an issue
for the jury and the only issue on appeal is sufficiency of
evidence. [Unclear if that makes a difference.] Here, although
V’s eye was not permanently injured, it was completely black,
blue, and purple and was swollen shut, and was 3-4 times the
size of a normal eye. That is more than a superficial injury, as
in CAUDILLO. Also, V’s bruises had not completely healed by
the time of trial, 4 months later. She lost consciousness and
described the force of defendant’s blows as feeling like splinters
going through her skull. These injuries, while not permanent,
were more than merely transitory.
People v. Mixon (1990) 225 Cal.App.3d 1471. CA finds sufficient
evidence to support PC 12022.7 enhancement where defendant
strangled victim with a scarf tight enough to nearly cause her to
pass out. Victim felt herself choking, her nose bled, her left eye
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started swelling, she could not breathe, and she felt pain
around her neck. This produced a dark purple line across her
neck, and left her eyes red and her face bruised. Defendant also
inflicted a strong blow to the victim’s head, leaving a big lump
on the back of her neck and causing momentary loss of
consciousness followed by excruciating pain and additional
bleeding.
People v. Keenan (1991) 227 Cal.App.3d 26. In the course of
finding sufficient evidence of mayhem where defendant burned
rape victim’s breasts with a cigarette, leaving scars still present
3-1/2 months later, CA notes in fn. 7 that such an injury would
also constitute GBI.
People v. Harvey (1992) 7 Cal.App.4th 823. Defendant argued
with co-worker at fast food restaurant after co-worker
accidentally spilled grease that spattered on defendant.
Defendant then threw hot grease at him, saying, “how do you
like it now?” CA finds adequate evidence that the injuries
constituted GBI - the victim suffered second degree burns,
discoloration, swelling, and blistering. Repeated medical
treatments were required for at least a month. The fact that the
injuries were not permanent does not preclude a finding of GBI.
People v. Escobar (1992) 3 Cal.4th 740. In the course of a
rape, the victim suffered bruises, scrapes, and abrasions. After
the attack, her neck hurt so bad she could not move it. Vaginal
pain impaired her walking for a week, causing her to limp
heavily and require assistance in walking. Jury found GBI, but
CA reversed that per Caudillo, finding that she did not suffer
severe or protracted harm. SC upholds the GBI finding, holding
that Caudillo went too far in concluding that the level of injury
must meet the level of specific injuries described in a version of
the statute that was never enacted. SC agrees that the injuries
must exceed that which is routinely associated with rape, but
SC concludes the injuries need only be significant or
substantial, rather than protracted and severe. SC
acknowledges the Legislature has amended the statute twice in
12 years since Caudillo without abrogating Caudillo, but SC
brushes that aside as a minor factor that does not mean the
Legislature agreed with Caudillo. As for any possible ex post
facto problem in retroactive application of an enlarged
definition, SC avoids that issue by also concluding that the
present injuries constitute GBI even under the Caudillo test.
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People v. Wallace (1993) 14 Cal.App.4th 651. CA upholds GBI
finding, concluding that one victim’s loss of feeling in a finger
for two months, after being tied during a rape, constituted
prolonged or protracted loss or impairment of bodily function.
Also, under the more relaxed definition of Escobar, the evidence
supports a GBI finding for a second victim who felt bad burning
for 24 hours in her eyes, vagina, and anus after defendant
sprayed her in those places with an insecticide-like substance.
People v. Bustos (1994) 23 Cal.App.4th 1747. CA upholds PC
1203.075 GBI finding (noting it incorporates the PC 12022.7
definition of GBI) where (putting aside stab wounds inflicted by
co-defendant) defendant admitted striking victim in the head,
on the face, and knocking her to the floor, broken fingernail and
broken earrings were found on the floor, and the victim suffered
contusions, lacerations, and abrasions to her nose, elbow,
thigh, lip, knee, and anus. Injuries may constitute GBI despite
the absence of permanent, prolonged or protracted
disfigurement, impairment, or loss of bodily function.
People v. Tokash (2000) 79 Cal.App.4th 1373. Defendant was
enhanced per PC 12022.7 based on punching the victim in the
face and breaking his nose. An emergency craniotomy was
performed to relieve swelling, and the victim was kept in a coma
with drugs to reduce pressure on his brain. Defendant notes
that PC 12022.7, subd. (b) refers to a victim who becomes
comatose due to brain injury or who suffers paralysis of a
permanent nature. Here, the comatose state was temporary. CA
examines legislative history and concludes that “permanent
nature” modifies only paralysis, and not comatose state, so lack
of permanence was not relevant here.
People v. Blake (2004) 117 Cal.App.4th 543. In 2 robberies,
defendant pulled out a spray can and sprayed victims in the
eyes. In a third robbery, he held out the can and threatened to
mace the victim, who then handed over his money. CA upholds
PC 12022.7 enhancements on each count. CA reviews cases
throughout the country re: whether effects of pepper spray
constitute substantial injuries. CA sees it as a question of fact
for the jury. Here, while no hospitalization was needed, 1st
victim felt burning eyes, could not see or breather, and was so
alarmed that paramedics were called. Second victim could not
breathe for 10 minutes (??), and also felt burning eyes. Third
victim was intimidated enough by the threat to turn over his
money. CA sees this as enough to show the chemical spray was
capable of, and did inflict, serious bodily injury.
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People v. Le (2006) 137 Cal.App.4th 54. Defendant was
enhanced per PC 12022.7 where the victim he shot in the thigh
sustained soft tissue and muscular injury. The victim was out
of the hospital 24 hours after the bullet was removed, but could
not work for a week, could not walk or get up without help,
could not use the restroom without help for 4 weeks, and did
not fully recover and regain ability to walk without a limp for 7
weeks. CA finds this constitutes significant or substantial
physical injury, per Escobar standard. The fact that only soft
tissue was injured does not preclude a finding of GBI, under
these circumstances.
b.

Whether GBI Was Personally Inflicted

*People v. Campa (1980) 109 Cal.App.3d 967. Victim received
GBI, but evidence failed to show whether it was caused by
direct acts of defendant or by acts of co-defendant at
direction of defendant (“take care of him”). CA holds that
12022.7 enhancement was proper whether defendant caused
the GBI himself or by his direction to co-defendant. CA
rejects analogy to WALKER, but DISSENT points out that at
the time of WALKER, PC 12022.5 did not expressly require
personal use, while PC 12022.7 now does expressly require
personal infliction of GBI.

ORDERED
UNPUBLISH
ED

People v. Cole (1982) 31 Cal.3d 568. Tracing the history of
Penal Code section 12022.7 and earlier G.B.I. provisions, the
Supreme Court strictly construes the “personally inflicted”
language and concludes that a G.B.I. enhancement was
erroneous where defendant directed his accomplice to attack
the victim and blocked the victim’s escape, but did not directly
inflict the injuries.
People v. Allen (1985) 165 Cal.App.3d 616. Defendants were
charged with 664/187 with GBI intended and personally
inflicted, per PC 1203.075. Verdict forms found GBI
intentionally inflicted, but neglected to include finding that 1
defendant personally inflicted it. CA notes evidence was
undisputed that both defendants shot the V and jury was
correctly instructed, so CA finds this a harmless technical error.
CA also allows enhancement per PC 12022.7 even though that
section was not mentioned in the information. All the elements
were pled and 1203.075 defines GBI as GBI per 12022.7, so the
elements are identical.
*People v. Pulido (1986) 181 Cal.App.3d 964. Defendant was
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ORDERED

convicted of attempted manslaughter, child beating, and
felony child abuse, all enhanced per PC 12022.7. Jury asked
whether the GBI had to be personally inflicted and the judge
instructed that “personal” included an act or failure to act
done in person. Defendant argues this improperly allowed a
GBI finding based on a conclusion that defendant failed to
prevent his wife from inflicting GBI. CA affirms, concluding
that “inflict” includes a failure to act where there is a duty to
act.

UNPUBLISH
ED

People v. Dominick (1986) 182 Cal.App.3d 1174. V was
kidnapped and raped, then hit, resulting in her falling and
breaking her shoulder. CA finds personal infliction of GBI as to
1 defendant who held V while another defendant actually hit
her. That goes beyond aid and abet and makes defendant
directly responsible for the GBI suffered by V.
People v. Corona (1989) 213 Cal.App.3d 589. Defendant was
convicted of felonious assault with GBI per PC 12022.7.
Evidence showed he was part of a group that severely beat and
injured V, but no particular blow or injury was tied to a
particular assailant. CA accepts COLE rule re: need to show
personal infliction of GBI, but restricts it to aiding and abetting
cases. Here, defendant was part of the group that committed
the assault. CA concludes when defendant participates in group
assault and it is not possible to determine which assailant
inflicted which injuries, defendant may be punished with GBI
enhancement as long as his conduct was of a nature that could
have caused GBI.
In re Sergio R. (1991) 228 Cal.App.3d 588. CA holds that when
more than one assailant fires a shotgun into a group of people
and it is not possible to determine which assailant caused
which injuries, the defendant may be punished for personally
inflicting GBI if his conduct was of a nature that it could have
caused the GBI that was suffered.
People v. Magana (1993) 17 Cal.App.4th 1371. Evidence showed
that defendant and another both fired shots in a drive-by
shooting, and that multiple victims were hit. Jury found true a
PC 12022.7 GBI enhancement even though it was never proved
which defendant fired which shots. CA finds insufficient
evidence to support a finding that defendant personally
inflicted GBI. CA distinguishes cases that uphold GBI for group
action where individual roles cannot be determined. Here, all
evidence was that defendant used a rifle and the crime partner
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used a handgun. A cartridge was recovered from one victim but
its caliber was never identified and no expert ever testified in
regard to the nature of the wounds and the type of gun that
could have caused them. This was a case where evidence of who
fired which shot could have been produced but was not, so Cole
governs.
*People v. Wright (1998) 60 Cal.App.4th 1242. Victim was
chased by 2 persons. Shots were fired, hitting victim in leg
and shoulder. While there was no evidence as to who fired
which shot, the evidence did show that both assailants were
armed, that defendant was one of the assailants, and that the
victim’s wounds were caused by two different firearms. CA
finds this sufficient evidence to uphold a finding that
defendant personally inflicted GBI.

REVIEW
GRANTED

People v. Rodriguez (1999) 69 Cal.App.4th 341. Defendant’s prior
PC 148.1 felony resisting arrest was used as a prior strike, on
the basis that the evidence showed that he personally inflicted
great bodily injury. The evidence showed that he was on a
bicycle fleeing from an officer when the officer tackled him. Both
men fell to the ground and the officer hit his head on the
sidewalk, causing the great bodily injury. The jury was
instructed a cause of an injury is any act that sets in motion a
chain of events that proceed to a direct, natural and probable
consequence of the act, the injury, and without which the injury
would not occur. CA concludes this was essentially a definition
of proximate cause, and that proximate cause does not
necessarily equate to personal infliction. Indeed, under the facts
here, the CA concludes there was no evidentiary basis for a
proper finding that the defendant personally inflicted the great
bodily injury, since he did not push, struggle, or initiate any
contact with the officer.
People v. Guzman (2000) 77 Cal.App.4th 761. Defendant was
convicted of driving under the influence, causing bodily injury
to his passenger, and was enhanced per PC 12022.7 due to the
GBI suffered by the passenger. CA finds that GBI was
personally inflicted by defendant, even though it resulted from
an accident. Defendant committed the volitional act of turning
left into oncoming traffic, and that was a direct cause of the
injury. The accidental nature of the injuries make no difference
since the 1995 amendment that deleted the “intent to inflict”
element. The involvement of another driver in the accident also
makes no difference, as more than one person can be a direct
participant.
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*People v. Cross (2005) 134 Cal.App.4th 500. Defendant
regularly had intercourse with his 13 year old step-daughter,
resulting in her getting pregnant and having an abortion 51/2 months into the pregnancy. She described acts against
her will, but he claimed she seduced him and they had a
mutual affair for months. He was charged with forcible lewd
acts and aggravated sexual assaults, but was convicted only
of LIO of non-forceable lewd act, but he received a life term
because the jury also found true a PC 12022.7 GBI
allegation, based on the pregnancy and/or abortion. CA,
short on legal analysis and long on the evils of step-father
molestation, discusses but never really answers whether
defendant personally inflicted the abortion. CA notes cases
that say proximate cause is not enough, seems to indicate the
abortion is not separate, but just part of the medical
treatment for pregnancy that demonstrates why the
pregnancy can be GBI, but also ends up saying the GBI could
be based on either the pregnancy or the abortion or both. CA
agrees with Duval and Sargent, and sees nothing in Bland to
change them. CA sees no need for the jury to agree
unanimously on which constituted the GBI, as either were
the result of the same single act of intercourse. CA sees no
requirement that the victim experience pain, in order to suffer
GBI per PC 12022.7. CA sees nothing vague or arbitrary in
instructing the jury that it was up to them whether
pregnancy or abortion or both constituted GBI. CA finds
nothing cruel or unusual about a life term for consensual sex
by a man with no prior record, questioning whether
“consensual” is a proper term when the statute’s purpose is
to protect young girls from sexual exploitation. CA sees
defendant as exactly the kind of person the legislature had in
mind in setting the life penalty for GBI during non-forceable,
since GBI would be very unlikely absent force, other than
pregnancy and/or abortion.
c.

REVIEW
GRANTED

Proof of Intent to Inflict GBI

*People v. Polk (1982) 134 Cal.App.3d 627. Defendant
challenges a five year enhancement for GBI in a rape case (PC
12022.8), claiming that although there was proof of great
bodily injury, there was no proof of the specific intent to
cause GBI. The CA notes that PC 12022.8 incorporates the
definition of GBI contained in PC 12022.7 (“significant or
substantial physical injury”), but PC 12022.8 does not
expressly incorporate the specific intent requirement. Thus,
the enhancement can be sustained without deciding whether
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there was sufficient evidence of the specific intent that would
be required under PC 12022.7.
*People v. Bass (1983) 147 Cal.App.3d 448. While under the
voluntary combined influence of PCP, marijuana, and
alcohol, defendant attacked and seriously injured his 10 day
old child. In a court trial, the judge found that defendant did
not have the capacity to form the specific intent to kill
required for attempted murder, and found him guilty of PC
245 instead, but the judge did find the GBI allegation true
and imposed a 3 year enhancement for that. CA rejects the
attack on the sufficiency of the evidence of intent to inflict
GBI. CA discusses the difference between specific and general
intent and makes an analogy to HOOD, re: no diminished capacity for PC 245. CA concludes the intent required for PC
12022.7 is the intent to do the act that causes the GBI.
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People v. Martinez (1985) 171 Cal.App.3d 727. Defendant
attacks 2 separate GBI enhancements. CA upholds 1 finding
sufficient intent where V was cut when she struggled as
defendant tried to rape her. Mere intent to do the act which
causes the injury is enough. Defendant is presumed to intend
the natural consequences of holding a knife to V’s throat and
demanding money and sex.
People v. Brown (1985) 174 Cal.App.3d 762. Defendant raped a
65 year old woman. After 2 unsuccessful attempts to enter her,
he kept trying and finally succeeded. She felt great pain but did
not cry out due to fear. She suffered a 2.5 cm laceration of the
vagina that required 5 or 6 stitches. It was very painful while
healing, and could interfere with her ability to urinate properly.
CA holds these were substantial enough injuries to constitute
GBI and were beyond the normal injuries inherent in rape.
Since defendant was enhanced per PC 12022.8 rather than PC
12022.7, CA holds that intent to inflict the GBI was not an
element. Trial court erroneously instructed that it was, but that
error inured to the benefit of def. CA also notes that the
evidence was sufficient to sustain the unnecessary intent
finding - the jury concluded after 2 failures defendant must
have known further attempts were likely to cause tearing of
tissue.
People v. Johnson (1986) 181 Cal.App.3d 1137. CA holds that
the fact the V got herpes as a result of being raped by defendant
constituted GBI, even though venereal disease is a risk inherent
in any act of intercourse. No discussion of intent - but note 1)
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this was under PC 12022.8 rather than PC 12022.7; 2) defense
was that sex was consensual and V got mad when defendant
told her afterward that he had herpes, so defendant at least
admitted that he had knowledge at the time of the act that he
had herpes.
People v. Simpson (1987) 192 Cal.App.3d 1360. Witnesses saw
defendants viciously kick and beat V about the head, resulting
in fractures to nearly every facial bone. Defendants were
convicted of PC 245 with PC 12022.7. One defendant claimed
he never touched V and the other defendant admitted kicking,
but claimed self-defense. Per BASS, trial court had instructed
that PC 12022.7 required specific intent, but defined that as
intent to do the act that causes the harm. CA rejects BASS and
holds that specific intent means intent to cause the injury.
Applying GARCIA standard, CA finds such intent as a matter of
law, in light of the great extent and severity of the injuries, the
descriptions by the eyewitnesses, and the rejected defenses.
(Strong DISSENT points out many flaws in this reasoning.)
ALSO, although there was ample evidence that both defendants
and V had been drinking quite a bit, CA finds no error in failing
to instruct sua sponte on the impact of diminished capacity on
the specific intent for GBI. That would have been inconsistent
with both defenses. Also, as to the defendant who admitted
kicking V, he recalled clearly what had happened and explained
his reasons for what he did. There was no suggestion he was so
drunk he could not form specific intent to injure. (DISSENT on
this point also.)
People v. Superior Court (Duval) (1988) 198 Cal.App.3d 1121.
Defendant was convicted of statutory rape and enhanced for
GBI based on fact V became pregnant and had abortion. CA
agrees pregnancy can be GBI, but PC 12022.7 requires specific
intent. Although no birth control was used, that at most shows
negligence or recklesness, not intent, which seems quite
unlikely. Pregnancy was clearly possible, but was not such a
substantial certainty as to infer intent. JOHNSON is
distinguished as a PC 12022.8 case, which does not require
intent, and SARGENT never discussed the intent issue.
People v. Czahara (1988) 203 Cal.App.3d 1468. As defendant’s
ex-girlfriend and her new boyfriend sat in a car, defendant
walked up, pointed gun at her, and fired at least twice, hitting
both. Defendant was convicted of PC 664/187 of each V, after
jury was instructed on the doctrine of transferred intent. Reviewing old cases going both ways, CA concludes the purpose of
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the doctrine is to adequately punish one who has failed to
injure intended V. Where one succeeds but also injures
another, transferred intent is not necessary to make
punishment appropriate. Also, since jury asked if the doctrine
applied to GBI and court said yes, CA reverses GBI since that
requires specific intent so the transferred intent doctrine could
not apply for same reasons it could not apply to PC 664/187.
(Unclear if that means it could apply to GBI in a case where it
would apply to PC 664/187.) CA finds prejudice since the evidence was mixed and the GBI question showed some jurors
relied on the doctrine.
People v. Phillips (1989) 208 Cal.App.3d 1120. V was in parking
lot leaning waist deep into the trunk of his car. Defendant came
up from behind and shoved V deep into the trunk while stealing
his checkbook, causing V to lose balance, possibly have his feet
off the ground, and break a rib raking across the edge of the
trunk. V then fell to pavement spraining wrist. CA upholds GBI
finding. CA notes 2 lines of cases re: whether required specific
intent is merely to use the force that causes the injury or to
intend the injury. CA adopts the latter, but still finds sufficient
evidence here. Defendant is presumed to intend the natural and
probable consequences of his act. V was 64, so defendant
should have known his bones were brittle, and everybody
knows the edges of car trunk are hard and force here was
enough to send V deep into trunk. This was sufficiently likely to
cause GBI to sustain the verdict.
People v. Santos (1990) 222 Cal.App.3d 723. Defendant was
charged with various sex crimes on child under 14, and with
habitual offender enhancement per PC 667.7 (a), based on
inflicting GBI or using force likely to result in GBI during the
commission of the sex crimes. Trial court instructed that
general intent would satisfy the latter alternative of PC 667.7
(a). CA notes that the 1st PC 667.7 (a) alternative refers to GBI
as defined in PC 12022.7. CA notes courts are split on the
specific intent requirement for PC 12022.7, but CA agrees with
SIMPSON and PHILLIPS, requiring specific intent to inflict the
injury, and rejects BASS and MARTINEZ, which require specific
intent only to “inflict.” CA demonstrates that the
BASS/MARTINEZ conclusion is really classic general intent.
Since specific intent is required for the actual GBI provision of
PC 667.7(a), it would be absurd to require only general intent
for the force likely to produce GBI alternative, so that also
requires specific intent. CA also holds that the issue of whether
injuries inflicted shortly before the sex crimes were inflicted “in
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the commission” of those crimes is an issue of fact for the jury
to resolve, not a question of law.
In re Sergio R. (1991) 228 Cal.App.3d 588. CA discusses the
split authority on the nature of the intent required to support a
finding of intent to inflict GBI. Rejecting the BASS line in favor
of the SIMPSON line, CA holds that it must be proved that
defendant had the intent to do the act which caused the injury,
coupled with the specific intent to inflict such injury upon a
person. CA finds that standard met where defendant fired a
shotgun several times into a group of people, even though the
victim actually hit was the wrong person.
People v. Goins (1991) 228 Cal.App.3d 511. Defendant was
convicted of PC 245, & PC 12022.7 GBI enhancement was
found true. Jury was instructed on self-defense and rejected it.
Defendant argues jury should have been instructed sua sponte
re: FLANNEL unreasonable self-defense principle in regard to
the GBI enhancement, which required specific intent not
required by the ADW. CA rejects SMITH, in favor of McKELVY,
for the principle that FLANNEL does not apply when it negates,
rather than reduces, liability; here, it would negate all liability
for the enhancement. CA also notes that even with an unreasonable belief in need for self-defense, defendant could have
had intent to inflict GBI. CA concludes that it is illogical and
unsound to apply FLANNEL to an enhancement allegation.
People v. Calderon (1991) 232 Cal.App.3d 930. Defendant pled
guilty to two counts of attempted murder and 2 counts of ADW,
based on shooting at intended victim, missing him, but hitting
another person. CA holds that the doctrine of transferred intent
cannot apply to attempted murder here; since defendant is
guilty of attempted murder as to the intended victim, even
though he missed, he is guilty of as serious a crime as that
committed against the unintended victim, so there is no need to
resort to transferred intent to establish adequate culpability. As
to the unintended victim, defendant can be punished for ADW.
CA also concludes that the PC 12022.7 GBI enhancement on
the ADW count involving the unintended victim can stand.
Since defendant intended to inflict GBI and then did so, it does
not matter that he intended to inflict it on a different person.
People v. Harvey (1992) 7 Cal.App.4th 823. Defendant argued
with co-worker at fast food restaurant after co-worker
accidentally spilled grease that spattered on defendant.
Defendant then threw hot grease at him, saying, “how do you
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like it now?” CA finds adequate evidence of intent to inflict GBI.
The intent can be presumed from the act, since defendant is
presumed to have intended the natural and probable
consequences of his act. The evidence showed defendant wore a
grease-proof protective apron at work, allowing inference he was
aware of the dangerous consequences. Also, the bickering &
defendant’s comment support an inference of a vengeful motive.
People v. O’Connell (1995) 39 Cal.App.4th 1182. Defendant
unscrewed the gas pipe from her stove, intending to fill the
house with gas and kill herself and her 2 children by putting
them to sleep. Instead, the house ignited and burned, causing
serious injury to the children. Defendant was convicted of
attempted murder, enhance per PC 12022.7 for intentionally
inflicting great bodily injury. CA concludes the specific intent
requirement of PC 12022.7 is satisfied by a finding that
defendant intended to cause GBI. It was not necessary that the
jury find intent to cause the specific type of injury caused
(burning), so there was no error in refusing to so instruct.
People v. Carter (1998) 60 Cal.App.4th 752. CA holds that PC
12022.7, subd. (d) (inflicting great bodily injury during domestic
violence felony offense) requires only general intent, not any
specific intent. The legislative intent was shown by not
including any reference to specific intent, at a time when subd.
(a) and (c) did expressly require a specific intent. Even that
specific intent has since been deleted, and there is no reason
the legislature would have deleted it in those subdivisions while
intending it in subd. (d). Thus, the subd. (d) reference to PC
13700, defining domestic violence and including an element of
intention or recklessness, is meant only to provide context and
not to incorporate the intent element of PC 13700.
People v. Verlinde (2002) 100 Cal.App.4th 1146. CA rejects the
contention that PC 12022.7 was amended to drop the specific
intent element, it improperly became a strict liability crime.
Instead, per Carter, it still requires general intent.
d.

GBI As Element of the Crime

*In re Lorenzo G. (1981) 122 Cal.App.3d 764. On a juvenile’s
appeal, the People contend that the juvenile court erred in
striking a GBI enhancement that had been found true. The
juvenile court had concluded the GBI was part of the
underlying offense, which was assault with a deadly weapon.
CA holds this was error since GBI is not an element of ADW.
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CA goes on to hold that a juvenile court has no power to
strike an enhancement that has been pled and found true.
*People v. Dixon (1983) 143 Cal.App.3d 721. Defendant pled
to PC 273d (infliction of cruel and inhuman corporal
punishment and injury upon a child) with GBI (PC 12022.7).
On appeal, he attacks the GBI enhancement as an element of
PC 273d. Noting the CAUDILLO definition of GBI, the CA
rejects this argument, finding that an injury of a lesser
nature than GBI can constitute the elements necessary for
the 273d. A very strong dissent notes that the present case
was pled in the conjunctive, unlike the statute itself, so that
the elements as pled would encompass GBI. The dissent also
argues that the majority construed PC 273d too broadly.
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People v. Parrish (1985) 170 Cal.App.3d 336. Defendant was
convicted of PC 245 w/GBI per PC 12022.7. He contends he
cannot be punished more harshly than for battery with serious
bodily injury. CA holds: 1) PC 245 is directed at force used, not
at the result, so one convicted of assault can also be convicted
of battery; 2) PC 12022.7 is directed at the result; no double
jeopardy since both PC 245 and PC 12022.7 have elements the
other does not have; 3) no PC 654 problem for same reason,
and 654 generally does not apply to enhancements anyway; 4)
no equal protection problem because PC 243 and PC 245 do not
proscribe functionally equivalent conduct; 5) PC 243 is not a
special statute that supplants 245 with 12022.7; 6) 654 was not
illegally impliedly repealed as to 12022.7 in 245 cases and
remains as applicable as before 1978 amendment.
People v. Otterstein (1987) 189 Cal.App.3d 1548. Defendant pled
to PC 243 (battery with serious bodily injury) and admitted PC
12022.7 in return for dismissal of alternative count of PC 245
and prior serious felony, + promise of no more than 6 years,
which is what he got. CA agrees that serious bodily injury is the
same as GBI, so GBI is an element and does not apply to PC
243. But CA notes defendant could have ended up with 12
years (PC245 with GBI + PC 667), so he got a substantial
benefit. By analogy to JOHNSON (PC 2900.5 case), CA
concludes defendant waived the irregularity. CA goes on to note
that defendant’s PD stated there was no legal cause why
judgment should not be pronounced, then filed the notice of
appeal the same day specifying this ground. CA concludes
defendant knew of the irregularity and acquiesced in it. (CA
does not make it clear if that last factor was an essential
element of the waiver theory.)
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*People v. Talarico (1989) 207 Cal.App.3d 25. CA finds no
problem with imposing GBI on PC 273d. Thoroughly
reviewing the meaning of “traumatic injury” for PC 273d, CA
concludes it includes minor injuries that would not qualify as
significant or substantial enough to be GBI. Since the elements do not match, the GBI is not an element of PC 273d.
As examples of traumatic injury that would not be GBI, CA
refers to the superficial cuts in CAUDILLO and to a 1976 PC
273d case based on a 15 year old girl struck with a fist who
received a terribly swollen and redened eye, a cut and swollen
lip, and a scratched neck. CA also concludes that resting
both the PC 273d and GBI on the same act (breaking the
child’s leg) does not violate double jeopardy provisions or PC
654. CA does agree that at least conduct enhancements are
subject to PC 654, unless the legislature has expressly
provided otherwise. CA finds the legislature has expressly
authorized separate punishment for GBI and for its
underlying felony. Otherwise, most GBIs would be precluded
by PC 654. PC 654 would preclude multiple enhancements
on related counts for a single infliction of GBI. (CA says it
need not resolve whether status enhancements are subject to
PC 654.)
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People v. Pitts (1990) 223 Cal.App.3d 1547. CA holds that
injuries that constitute mayhem necessarily constitute great
bodily injury, so a PC 12022.7 enhancement is improper on a
PC 203 conviction. CA rejects arguments that less serious
injuries, such as a slight cut on the tongue or an “infinitesimal
slit on the ear or lip” could constitute mayhem while not rising
to the level of GBI. Instead, CA holds that mayhem is a cruel
and savage crime requiring injuries greater than those
hypothesized by the People. (Accord, People v. Hill (1994) 23
Cal.App.4th 1566, 1575.)
People v. Guzman (2000) 77 Cal.App.4th 761. Defendant was
convicted of driving under the influence, causing bodily injury
to his passenger, and was enhanced per PC 12022.7 due to the
GBI suffered by the passenger. CA finds no problem with the
fact this would have been a misdemeanor but for the injury to
the passenger. The driving under the influence became a felony
because of bodily injury. Great bodily injury goes beyond what
is necessary to satisfy the bodily injury element, so it is
appropriate to enhance per PC 12022.7 as well as raise the
misdemeanor to a felony.
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People v. Beltran (2000) 82 Cal.App.4th 693. Defendant was
convicted of VC 2800.3 - evading a pursuing officer and
proximately causing death or serious bodily injury as defined in
PC 243. Defendant was also enhanced for GBI per PC 122022.7
and challenges that. CA agrees GBI is an element of the crime,
per Hawkins re: great bodily injury and serious bodily injury
per PC 243 having substantially the same meaning. CA
distinguishes Sainz as a case that dealt only with a general
provision vs. special provision issue in deciding VC 23190 was
not the exclusive scheme for punishing drunk drivers who
caused GBI. Sainz did not consider the PC 12022.7 limitation
precluding its use in cases where GBI was an element.
People v. Hawkins (2003) 108 Cal.App.4th 527. Defendant was
convicted of PC 243 (d). The trial court applied the 15% conduct
credit limit of PC 667.5 (c)(8), since the serious bodily injury the
jury found true was equivalent to a finding of GBI within the
meaning of PC 12022.7 and PC 667.5 (c)(8). CA disagrees. PC
12022.7 at the time of the offense was expressly inapplicable to
crimes where GBI was an element of the crime, unless the crime
involved domestic violence. No domestic violence was involved
here. Thus, this PC 243 cannot constitute a serious felony even
if there had been PC 12022.7 GBI. CA also rejects Jose H.,
which allowed a PC 12022.7 finding even when inapplicable,
simply to make the crime a strike in the future; CA sees PC
12022.7 as completely inapplicable here, and it should not be
used for any purpose other than an enhancement in cases
where it is applicable. Thus, the 15% credit limit cannot apply
here.
People v. Chaffer (2003) 111 Cal.App.4th 1037. Defendant was
convicted of PC 273.5 (inflicting corporal injury on cohabitant),
and was enhanced for GBI per PC 12022.7. CA upholds GBI,
finding it is not an element of PC 273.5. PC 273.5 defines
traumatic (corporal) injury as any injury, whether minor or
serious. Thus, the injury could be minor and not qualify as GBI.
This means only that no injury is excluded, rather than creating
2 categories, 1 of which could subsume the other. Thus, this is
not like PC 245 in McGee. CA also rejects PC 654 claim that the
injury required for the PC 273.5 and the injury used for the GBI
were based on the same act. If PC 654 applied, then the GBI
enhancement could never be imposed. [Not so – most crimes do
not require any injury at all.] CA instead concludes that PC
12022.7 is a specific statute that is an exception to the more
general PC 654. [Latter analysis seems a bit off.]
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e.

Other GBI Issues

People v. Young (1981) 120 Cal.App.3d 683. Noting that PC
12022.7 states it applies to all felonies or attempted
commission of a felony, but then goes on to except murder,
manslaughter, or violations of PC 451 or 452, C.A. rejects the
argument that the exceptions include attempts to commit those
four crimes. Thus, the enhancement is permissible in an
attempted murder case.
People v. Moringlane (1982) 127 Cal.App.3d 811. Defendant was
convicted of several counts which could be punished separately
consistent with Penal Code section 654, and each count
included an enhancement for GBI based on a single injury to a
single person. CA holds that language in BOERNER to the effect
that P.C. 654 was inapplicable to enhancements was broader
than necessary in that case, and CA concludes that the better
reasoning leads to a conclusion that P.C. 654 does prohibit the
imposition of multiple enhancements for the single act of
inflicting GBI on one person.
*People v. Smith (1982) 134 Cal.App.3d 574. Where defendant
inflicted GBI by repeatedly kicking a robbery victim while
wearing a canvas shoe, the CA expresses a variety of
ambiguous concerns about the propriety of enhancements for
both GBI and for use of a deadly weapon, but CA affirms
despite its concerns. CA does note that CALJIC 17.16 should
be changed in such cases to make clear that the jury must
find that the “deadly weapon” was a material cause of the
injuries sustained.
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*People v. Courie (1984) 155 Cal.App.3d 415. Defendant was
sentenced to the mid term of 2 years for attempted voluntary
manslaughter, plus 3 years for GBI (PC 12022.7). Defendant
argued this is cruel and unusual, since PC 12022.7 does not
apply to a completed manslaughter, so defendant would have
received less time (4 years for a midterm) if he had succeeded
in killing the victim. The CA agreed and indicated it would
normally order a reduction to 4 years to avoid this absurd
result. However, since there was other sentencing error, the
CA remanded. The CA never explained why it would reduce to
the same sentence as the completed crime, rather than to a
lesser sentence.
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People v. Brown (1985) 174 Cal.App.3d 762. Defendant raped a
65 year old woman and was enhanced for GBI. Although there
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was an inconsistency in the untrue finding as to the GBI
enhancement on the connected PC 459 count, CA finds that
harmless by analogy to verdict inconsistency cases dealing with
substantive counts - defendant got more leniency than he was
entitled to.
People v. Dominick (1986) 182 Cal.App.3d 1174. V was
kidnapped and raped, then hit, resulting in her falling and
breaking her shoulder. Defendants departed, returned half hour
later after V had gotten up and started walking away, found
her, and stabbed her repeatedly. CA upholds GBI
enhancements on both kidnap count and attempted murder
count, distinguishing MORINGLANE because here there were 2
separate sets of injuries inflicted on 2 separate occasions
arising out of separate acts.
*People v. Buschbom (1987) 189 Cal.App.3d 1615. Defendant
was convicted of PC 182/187, with enhancement per PC
12022.7. CA strikes the enhancement since PC 12022.7
cannot apply to PC 187 and it would be unfair to punish a PC
182 more harshly than the target crime could be punished if
completed. To avoid constitutional issues, CA holds that enhancements do not apply to convictions for conspiracy to
commit a crime if the enhancement could not apply to the
conspired crime itself.
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People v. Otterstein (1987) 189 Cal.App.3d 1548. Defendant pled
to PC 243 (battery with serious bodily injury) and admitted PC
12022.7 in return for dismissal of alternative count of PC 245
and prior serious felony, + promise of no more than 6 years,
which is what he got. CA agrees that serious bodily injury is the
same as GBI, so GBI is an element and does not apply to PC
243. But CA notes defendant could have ended up with 12
years (PC245 with GBI + PC 667), so he got a substantial
benefit. By analogy to JOHNSON (PC 2900.5 case), CA
concludes defendant waived the irregularity. CA goes on to note
that defendant’s PD stated there was no legal cause why
judgment should not be pronounced, then filed the notice of
appeal the same day specifying this ground. CA concludes
defendant knew of the irregularity and acquiesced in it. (CA
does not make it clear if that last factor was an essential
element of the waiver theory.)
People v. Dobson (1988) 205 Cal.App.3d 496. Defendant
dragged V to bushes, raped her, forced her to orally copulate
him, and then beat her with a rock saying she must die because
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she could ID him. Defendant was convicted of PC 664/192, PC
261 and PC 288a, with each offense enhanced for weapon use
per PC 12022 and 12022.3, and GBI per PC 12022.7 and
12022.8. CA notes general rule that PC 654 applies to
enhancements, but that CULBRETH and PC 654 do not block
using the same weapon or GBI to enhance multiple sex crimes.
But by analogy to PEREZ (and rejecting JOHNSON), CA
concludes sex offenses must be narrowly construed for PC 654
purposes re: when crime is complete. Since the rape and oral
copulation were complete before any use of weapon or GBI, the
enhancements can apply only to the PC 664/192, not the PC
261 or oral copulation.
People v. Robbins (1989) 209 Cal.App.3d 261. Defendant raped
elderly V and inflicted a variety of injuries on her during the
course of the assault. He argues jury should have been
instructed that all must agree on the specific injury that
constituted GBI per PC 12022.8. CA holds that GBI need not be
based on a single injury. Rather the issue is whether the
quantum of injuries suffered by V amounted to GBI. Jury may
properly look to the entire course of conduct. CA dismisses
danger that some jurors may have relied on injuries that were
too minor to be GBI - no reason why they would rely on minor
injuries and ignore the more serious ones. CA also makes
analogy to exception for series of crimes so closely connected in
time as to form one continuous transaction. Here, the
individual blows were part of an inseparable assault. CA speaks
of “on the facts of this case,” leaving it unclear whether this always applies to GBI, or only in certain fact patterns.
People v. Mixon (1990) 225 Cal.App.3d 1471. Defendant forced
his way into victim’s home, raped her at gunpoint, inflicted
some injuries, stole property from her home, drove her to
another location, inflicted more injuries, and then shot her
twice and left her for dead. He was convicted of burglary and
attempted murder (plus other crimes), with a PC 12022.7
enhancement imposed on both of these counts. CA agrees that
since the gunshot wounds formed the basis of the PC 12022.7
enhancement on the attempted murder count, those injuries
cannot be considered in regard to the enhancement on the
burglary count. BUT CA rejects the argument that only the
injuries inflicted inside the home can be considered on the
burglary count. For purposes of PC 12022.7, defendant was still
acting “in the commission” of the burglary when he left the
house, since he still possessed the stolen property and
controlled the victim.
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People v. Moore (1992) 10 Cal.App.4th 1868. CA upholds a PC
667 enhancement on a substantive count of PC 243 (battery
with serious bodily injury). PC 667 applies to listed felonies and
other groups, including felonies where GBI is inflicted. Serious
bodily injury is synonymous with GBI, so PC 243 comes within
this provision. CA sees no reason to give different meanings to
serious bodily injury and great bodily injury.
People v. Hawkins (1993) 15 Cal.App.4th 1373. CA holds that a
PC 12022.7 GBI enhancement cannot be imposed on a PC 243
battery with serious bodily injury offense, because the
enhancement is an element of the crime. Rejecting Pitts, CA
concludes that the fact that GBI requires specific intent and PC
243 does not makes no difference, since the gravamen of each is
the degree injury, not the intent.
People v. Lewis (1993) 21 Cal.App.4th 243. Defendant was
sentenced to a 3 year mid-term for attempted manslaughter and
enhanced 3 years per PC 12022.7 for infliction of GBI. He
argues that the express exception from PC 12022.7 for
manslaughter must lead to an implied exception for attempted
manslaughter; otherwise, he gets 6 years for attempted
manslaughter even though the mid-term for a completed
manslaughter would also be 6 years. Defendant argues this is
contrary to PC 664, which provides that the sentence for an
attempt is one-half what the sentence would be for the
completed crime. CA disagrees, finding that the express
exceptions in PC 12022.7 preclude other exceptions. CA sees a
rational reason, since GBI is present in every completed
manslaughter, but is not always present in an attempt. CA also
notes that if defendant’s victim had died, the GBI that could not
enhance the completed manslaughter would be available to
support an upper term [but isn’t it an element?], so he would
not necessarily have gotten 6 years for a completed
manslaughter.
People v. Ramirez (1995) 39 Cal.App.4th 1369. Defendant
robbed victim, who was in his car, and then told him to leave.
The terrified victim tried to flee, drove 45 feet, and then stalled.
Defendant approached him, reached through the open window,
and stabbed him, causing great bodily injury. Defendant
attacks the GBI enhancement on the robbery count, arguing
that once victim had started to leave the scene, defendant had
reached a position of temporary safety and the robbery was
over. Thus, he argues, the stabbing could be a separate crime,
but could not support an enhancement on the robbery count
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since the GBI was not inflicted “in the commission” of the
robbery. CA disagrees, concluding the issue is whether
defendant actually has reached a position of temporary safety,
not whether he subjectively feels safe. CA concludes the scene
of the crime cannot be considered a position of safety, even if
the victim has tried to flee.
People v. Sainz (1999) 74 Cal.App.4th 565. CA holds that a PC
12022.7 GBI enhancement can be applied to DUI causing bodily
injury (VC 23153). Defendant argues that VC 23190 (providing
penalties for recidivist DUI offenders who cause GBI) is a special
statute that controls over the more general PC 12022.7. CA first
notes that each contains elements the other does not, bit CA
also acknowledges that almost any time VC 23190 applies, PC
12022.7 will also, so the Jenkins rule about commonly resulting
in both applying could apply here. But the overriding concern is
legislative intent, and CA sees a clear intent here to apply PC
12022.7 broadly to eliminate loopholes. The legislature
specifically provided some exceptions to 12022.7, implying there
are no others. CA also sees no incongruous results. Defendant
argues that as a 1st time DUI offender he could get more time
than a recidivist who causes GBI, but CA’s answer is that
12022.7 would still apply even when the recidivist portions of
VC 23190 also apply.
People v. Arndt (1999) 76 Cal.App.4th 387. Defendant was
convicted of felony driving under the influence of a drug and
transporting cocaine. Three people were injured in an accident.
Defendant was enhanced 3 times per PC 12022.7 for GBI on
each of the victims, and was also enhanced twice per VC 23182
for causing bodily injury to more than one person. CA first finds
that VC 23182 is not a special statute that controls over PC
12022.7. That rule applies to enhancements, but does not apply
here as each enhancement has elements the other does not great bodily injury on any victim vs. bodily injury on more than
one person. As for PC 654, CA notes the unsettled split as to
whether it applies to enhancements. Per Coronado, CA
concludes the nature of bodily injury enhancements are such
that PC 654 should apply. But, distinguishing Wilkoff, CA
concludes PC 654 does not bar multiple PC 12022.7
enhancements when there are multiple victims. However, as to
any particular victim, the single injury cannot support
enhancements under both PC 12022.7 and VC 23182; only the
greatest can apply. Finally, CA concludes PC 654 does not
preclude sentencing on both the DUI count and the
transporting count.
625

People v. Truong (2001) 90 Cal.App.4th 887. Defendant was
convicted of assault with a deadly weapon and misdemeanor
battery on a spouse, based on an incident in which he pushed
his wife from whom he was separated and then stabbed her
boyfriend, who was in her bed. Defendant was enhanced by the
lower term of 3 years per PC 12022.7, subd. (d), for infliction of
great bodily injury under circumstances involving domestic
violence. CA sees no problem with the use of such an
enhancement even though the GBI was not inflicted on a victim
of domestic violence. CA contrasts the present language to PC
12022.8, which specifies an enhancement for GBI on any
victim of an enumerated sexual offense. The broader langue
here indicates the Legislature intended to protect not just the
victim of domestic violence, but also friends, relatives, or
bystanders caught up in such incidents. CA finds no
unconstitutional vagueness.
People v. Reeves (2001) 91 Cal.App.4th 14. Defendant was
convicted of several counts growing out of one attempted sexual
assault, including burglary and assault. Both of those counts
were enhanced per PC 12022.7 for the same infliction of great
bodily injury. CA first notes the Supreme Court has not resolved
the issue of whether PC 654 applies to enhancements, but CA
follows the growing line of cases that holds that it does apply.
Under the present fact, CA has no problem upholding
punishment for both burglary and assault, since the resistance
of the victim thwarted the actual target crime of the burglary
(rape and/or theft) and led to the physical assault. But CA sees
no precedent for punishing defendant with multiple
enhancements for GBI that results from a single assault against
a single victim, even though defendant is properly punished for
multiple crimes.
People v. Marks (2003) 31 Cal.4th 197, 225-227. DA offered in
evidence a 37 minute videotape showing a typical day in the life
of a victim who had been shot and suffered spinal shock.
Defendant objected to this manner of proving the GBI
enhancement, arguing the tape showed the results of the injury,
not the injury. Defendant also sought to compel the acceptance
of his proffered stipulation that the victim suffered GBI. SC
rejects the latter claim with the principle that the DA is not
required to accept antiseptic stipulations in lieu of visual
evidence. SC notes the victim could have been resented as a live
witness, which would have been even more harmful to
defendant. SC does indicate 37 minutes was probably
cumulative and the tape should have been shorter, but SC finds
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any error harmless. SC also rejects the attempted distinction
between the injury itself and its results.
People v. Arzate (2003) 114 Cal.App.4th 390. Defendant was
convicted of attempted murder and carrying a concealed
weapon in a car, with gun use and GBI enhancements on both
counts. CA strikes the gun use and GBI enhancements on the
concealed weapon charge. Gun use and GBI could not have
been committed “during” the commission of carrying a
concealed weapon – as soon as the weapon was available for
use, it was no longer concealed. Thus it is logically inconsistent
to enhance for use of a weapon while it is concealed.
People v. Ausbie (2004) 123 Cal.App.4th 855. PC 12022.7, subd.
(a) provides for 3 years CS whenever a defendant personally
inflicts GBI on any person other than an accomplice in the
commission or attempted commission of a felony. Subd. (h)
provides for no more than one such term for the same offense.
Defendant was convicted of one count of assault be means of
force likely to produce GBI, with 2 named victims. CA upholds
imposition of 2 GBI enhancements, concluding that subd. (a)
requires one for each person and subd. (h) merely precludes
more than one such term per victim.
f.

PC 12022.55 (GBI resulting from shot fired from
motor vehicle) and PC 12022.5(b)(1) - Causing
Great Bodily Injury By Shooting at a Motor
Vehicle

In re Jose D. (1990) 219 Cal.App.3d 582. By analogy to
WALKER, CA holds that PC 12022.55 applies only to a
defendant who personally fired the shot that caused the GBI.
Use of the language “Notwithstanding Section 12022.5 …”
merely distinguishes the 5 year enhancement of PC 12022.55
from the 2 year enhancement of PC 12022.5; it does not mean
that the “personal use” requirement of PC 12022.5 is
unnecessary for PC 12022.55.
*People v. Marquez (1991) 226 Cal.App.3d 969. Defendant
was convicted of 2d degree murder of 1 victim and attempted
murder of another, in a single incident. As to each count, the
jury found that defendant used a firearm per PC 12022.5,
and that he intentionally inflicted great bodily injury by
discharging a firearm from a motor vehicle. CA concludes (in
superficial analysis with clear flaws) that the original version
of PC 12022.55 allowed imposition of both a PC 12022.5 and
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PC 12022.55 enhancement on the same count, but CA also
acknowledges that a 1988 amendment clearly says that both
enhancements cannot be imposed on a single count. However, CA finds nothing in the statutory provisons or in
CULBRETH that would bar use of PC 12022.5 on 1 count and
PC 12022.55 on the other counts, as long as there are
separate victims.
In re Sergio R. (1991) 228 Cal.App.3d 588. CA holds that “intent
to inflict Great bodily injury” in PC 12022.55 has the same
meaning that is has in PC 12022.7.
People v. Alvarez (1992) 9 Cal.App.4th 121. Defendant fired
three shots from a car at two persons. One of the two was hit,
and another bystander was also hit. CA upholds the imposition
of two enhancements per PC 12022.55 (GBI resulting from
shooting from a vehicle). CA concludes the Culbreth rule does
not apply since it focuses on use of a firearm and finds that
punishment should be based on a single use and not on the
number of victims. But PC 12022.55 goes beyond firearm use
and focuses on GBI. A defendant who intends to injure more
than one person and actually does inflict GBI on more than one
person is more culpable, so multiple enhancements are
appropriate. See also People v. Williams (1993) 14 Cal.App.4th
601.
People v. Gutierrez (1992) 10 Cal.App.4th 1729. Defendant was
convicted of attempted murder and shooting a firearm at an
occupied vehicle. He was enhanced on the attempted murder
count for personal use of a firearm and for infliction of GBI. The
jury had also found discharge of a firearm at an occupied
vehicle, causing GBI during the commission of attempted
murder, per PC 12022.5, subd. (b)(1), but the trial court chose
not to impose that enhancement. CA concludes that the trial
court had the discretion to choose between the PC 12022.5
(b)(1) enhancement and the PC 12022.5 (a) enhancement, so
the sentence here was proper. DISSENT concludes that under
these facts, the PC 12022.5 (b)(1) enhancement was mandatory
(since subd. (a) says except as provided in Subd. (b) and (c)), so
it should have been imposed, and that would have precluded
imposing the GBI enhancement also.
*People v. Gonzales (1995) 40 Cal.App.4th 1492. CA finds no
PC 654 violation in punishing defendant for PC 12034 (driveby shooting) and enhancing the punishment per PC 12022.55
(inflicting GBI by shooting from a car). Assuming PC 654
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applies to enhancements, CA concludes per Parrish that there
is still no problem here, since the enhancement requires the
additional elements of intent and of actual GBI, which are not
required under PC 12034. CA sees no problem with
punishing more severely those whose crimes actually result
in GBI.
People v. Davis (1995) 41 Cal.App.4th 367. CA holds that even
in a pre-King case, Culbrethdoes not preclude imposition of a PC
12022.5 (a) gun use enhancement on a robbery count and
simultaneous imposition of a PC 12022.5 (b)(1) enhancement
(for causing GBI by shooting at a vehicle) on a related attempted
murder count. Rather than seeing this as 2 weapon
enhancements based on a single weapon use, CA sees this as
more like one weapon enhancement and one GBI enhancement.
CA sees PC 12022.5 (b)(1) as being more like PC 12022.55 than
like other weapon enhancements, so the rationale of Alvarez
and Williams controls, allowing both enhancements. CA sees
that as making sense because of the considerable difference
between mere gun use and escalating that gun use to the point
of actually inflicting injury.
People v. Bostick (1996) 46 Cal.App.4th 287. CA holds that PC
12022.55 applies even when the vehicle from which the shot is
fired is not moving and the victim is an acquaintance outside
the car who was talking with the driver when the driver shot
him. Despite language in the urgency clause referring to
shooting at motorists, and other indications the Legislature was
aiming the enhancement at drive-by shootings, CA sees the
statutory language as clear and not in need of construction.
While that interpretation may be broader than necessary to
achieve its purpose, it is not inconsistent with the purpose and
is not absurd.
People v. Gutierrez (1996) 46 Cal.App.4th 804. Three defendants
fired guns at a passing car, resulting in one passenger being hit
and killed by a single bullet. All three were convicted of second
degree murder, enhanced per PC 12022.5 (b)(1) for causing
death or great bodily injury by firing a gun at a vehicle. CA
holds the jury was incorrectly instructed. CA construes PC
12022.5 (b)(1) to apply only to a defendant who personally fired
the shot that caused death or great bodily injury. It is not
enough to be one of several persons who personally fired guns,
with death or great bodily injury resulting from a shot fired by
another person. Here, only one of the three defendants could be
enhanced under this section, and the evidence was thin as to
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which one it was, so the jury could well have concluded the
prosecution failed to prove beyond a reasonable doubt which
one it was who fired the fatal shot. CA recognizes the Sergio R.
rationale re: all defendants engaging in conduct that cause GBI,
but it is impossible to tell which one inflicted the injury. But
that rationale applies only when proof is impossible, not when
there is simply a failure of proof. No evidence was presented
here to establish that such proof was impossible. CA reduces
the enhancements to gun use enhancements per former PC
12022.5 (a).
People v. Myers (1997) 59 Cal.App.4th 1523. Defendant was
convicted of murder in a drive-by shooting. His term was
enhanced 6 years per PC 12022.55 (inflicting great bodily injury
and death as a result of discharging a firearm from a vehicle).
Defendant argues that the murder and the enhancement were
based on the same act, so the enhancement constituted an
element of the murder and PC 654 should preclude punishment
for both. CA disagrees, following the rationale of Ross, which
was in a PC 12022.5 context. Use of the firearm was merely the
method of committing the murder, not an element of the
murder.
People v. Eck (1999) 76 Cal.App.4th 759. Defendant was
convicted of attempted murder and was enhanced for both PC
12022.7 GBI and PC 12022.55 GBI while discharging a firearm
from a motor vehicle. CA concludes PC 12022.7 is an LIO of PC
12022.55 in these circumstances, and punishment for both is
barred by PC 654. When PC 1170.1 was rewritten in 1997, the
legislature expressly allowed for both a PC 12022 or 12022.5
enhancement in addition to a PC 12022.55 enhancement,
showing they knew how to specify such an exception when that
was intended.
6.

PC 12022.1 (Felony Committed While On Bail)

People v. Superior Court (Price) (1984) 150 Cal.App.3d 486.
Construing PC 12022.1 re: enhancement for a felony committed
while the defendant has been released OR while pending trial
on an earlier felony charge, CA holds that defendant here
qualified even though he had not yet been held to answer on the
first felony when the second felony was committed. The CA recognizes that a magistrate does not have felony trial jurisdiction
but the CA concludes that as far as the obvious legislative
intent is concerned, such a defendant is “pending trial” within
the meaning of PC 12022.1.
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Panos v. Superior Court (1984) 156 Cal.App.3d 626. Defendant
was held to answer for robbery, with an enhancement per PC
12022.1 (present offense committed while on bail for an earlier
felony). The CA holds that the trial court should have granted a
PC 995 motion as to the enhancement because it was not
shown at the PH that defendant had been convicted of the
earlier felony. Analyzing PC 12022.1, the CA concludes it
unambiguously requires conviction of the earlier offense before
the enhancement can be imposed on the later offense. The CA
reviews the legislative history and finds that the legislature
realized there would be such difficulties in application and still
failed to make any provision in the statute for staying the
enhancement pending eventual conviction of the earlier offense.
The CA declines to do what the legislature failed to do.
McMillon v. Superior Court (1984) 157 Cal.App.3d 654. Two codefendants were charged with seven robberies As to each
robbery, an enhancement was alleged per PC 12022.1, for
committing the crime while on bail or from a prior case pending
trial. One defendant had pled to the prior offense and the other
had been found guilty. Both were awaiting sentence. On a PC
999a writ, the CA orders all PC 12202.1 enhancements stricken
that occurred after the date of conviction for the prior crime (or
on the same date, since the time of the plea was not established
at the PH). The CA concludes that “pending trial” does not
include the period after a conviction but before sentencing.
*Scott v. Superior Court (1985) 170 Cal.App.3d 365.
Defendant was charged with new crime and with PC 12022.1
(committed while on bail) enhancement. At PH, it was shown
that the case for which defendant was on bail existed, but no
conviction was shown. Defendant moved per PC 995 to strike
the PC 12022.1 allegation per PANOS and seeks writ from
denial. CA holds PANOS went too far. Accepting the
conclusion that conviction on the earlier case prior to trial on
the later case is an element of the enhancement, to extend
that to require proof at the PH of conviction on the earlier
felony would mean that PC 12022.1 would hardly ever apply.
CA concludes that the requirement of proving conviction of
the earlier felony at the PH on the later applies only if trial on
the earlier has occurred. In concluding there is no reason to
require proof at a PH of something that has not yet
happened, CA notes in fn 2 that the same rationale would
apply in a DP case where the special circumstance of multiple
murders is alleged.
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People v. Lewis (1986) 185 Cal.App.3d 923. Defendant was
arrested for crime A, bailed, committed crime B while on bail,
and was convicted of both crimes in a single trial. He was
enhanced per PC 12022.1 based on a pleading that alleged the
2d crime was committed while he was on bail for the 1st one.
Defendant contends the people did not plead that he had been
convicted of the 1st crime. CA acknowledges that is an element,
but notes that could not have been pled here since it had not
yet happened. CA finds the purpose of the plead and prove
requirement was fully met when both substantive crimes were
pled, along with the enhancement allegation as it was worded,
and a single jury found defendant guilty of both crimes.
People v. Overstreet (1986) 42 Cal.3d 891. Defendant pled to
case A and was released OR pending JP. Before JP he was
arrested for new offense and was convicted of it and enhanced 2
years per 1982 version of PC 12022.1 for new crime while on
bail or OR “pending trial.” SC strikes the enhancement, applying standard rules of statutory construction. “Pending trial”
cannot include appeal, but is ambiguous as far as whether it
covers everything up to sentencing, or just to verdict or plea.
Ambiguity must be construed in favor of the defendant, unless
that would be unreasonable or absurd. It would not be
unreasonable here, since it is common to draw the line at guilt
determination date rather than sentencing date in bail matters.
It would not be any more absurd than the only other possible
interpretation, which puts the cutoff at sentencing and allows
different treatment for those on bail pending appeal. 3 Justice
DISSENT says legislative intent is clear, with little explanation.
People v. Rodrigue (1986) 187 Cal.App.3d 828. Interpreting
various PC 12022.1 issues, CA remands in part for
OVERSTREET error, but also holds that defendant cannot
attack the enhancement on the ground that no prior conviction
was alleged in the pleading since this was not raised below and
such objections to the form of the pleading are waived. Prior
conviction was proved by probation report showing defendant
had been sentenced. Although the latest crime was committed
when defendant was a fugitive after a bail release, FTA, and bail
revocation, CA finds PC 12022.1 still applies as crimes were
committed when defendant was out of custody because he had
been released on bail.
People v. Jackson (1987) 192 Cal.App.3d 209. Defendants
submiited a case on PH (slow plea) in the morning and then
were arrested on the present offense which was committed that
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afternoon. They attack PC 12022.1 enhancements on the new
offense, contending that in view of their slow pleas, the earlier
offense was not “pending trial” when the new offense was
committed. CA notes this case arose before PC 12022.1 was
amended so OVERSTREET applies re: meaning of “pending
trial.” But CA holds that slow plea in and of itself does not
determine guilt as does a normal plea. Rather, the trial is still
pending until the judge makes a finding of guilt. Here, the judge
had not yet read the documents and had set the case over a
week to announce his findings, so when the present offense was
committed defendants were still “pening trial” on the earlier
offense.
People v. Jackson (1987) 192 Cal.App.3d 209. Defendant was
convicted of PC 459 with PC 12022.1 after being sentenced to
upper term of three years on another PC 459 (the one that was
pending when the new PC 459 was committed, resulting in the
PC 12022.1 enhancement). Defendant was given a CS term of
16 months (1/3 of 4 years) plus 2 years per PC 12022.1. The
next day, when the court realized it had violated the double-thebase-term limit, defendant was resentenced with the present 4
year term as the principal term, plus two years for the PC
12022.1, plus 8 months for the earlier PC 459 (1/3 of the midterm). Defendant attacks the resentencing since it resulted in
adding 4 months to the term. CA agrees that the language of PC
12022.1 seems to contemplate that the new crime should be the
one sentenced CS to the old crime, but CA concludes that read
together with PC 1170.1, it is clear the legislature did not
intend to change the PC 1170.1 scheme. Thus, the real problem
here was that the 1st sentence was unauthorized, since the
shorter term was made the principal term. Since it was
unauthorized, it could be corrected any time, even if the result
was a longer term.
People v. Stuckey (1988) 199 Cal.App.3d 876. Defendant was
charged with 2 counts of PC 459, with a PC 12022.1 allegation
that he was on OR on the former when he committed the latter.
Defendant stipulated that he was on OR on the date of the 2d
PC 459, and he was tried and convicted of the 2 PC 459s. CA
finds no error in failing to advise defendant of full Tahl rights in
regard to the stipulation. This was not tantamount to a plea, as
defendant contested the other elements - his guilt in the 2 PC
459s. ALSO, CA finds no problem in the fact the jury never
returned a verdict on the PC 12022.1. CA distinguishes cases
that hold that inadvertent failure to return verdict on PC
12022.5 allegation precludes imposition of the enhancement or
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any retrial on it. Here, defendant did have a full jury trial on all
elements that he did not stipulate to. By finding defendant
guilty of both PC 459s, the jury gave him all the jury findings he
was entitled to. Any further finding would have defeated the
purpose of the stipulation. Also, at sentencing the judge made
the specific finding that defendant violated PC 12022.1, based
on the stipulation and jury verdicts.
People v. Stuckey (1988) 199 Cal.App.3d 876. Defendant was
enhanced per PC 12022.1 for committing 1 offense while on OR
for another offense, and was also given CS terms on the two
offenses based on fact he was on OR when he committed the
later offense. CA finds no improper dual use of facts, since PC
12022.1 (b) mandates the enhancement and PC 12022.1 (e)
mandates the CS terms. Although there is a dual use of facts, it
is not improper since it is mandated by the terms of the statute.
People v. Warinner (1988) 200 Cal.App.3d 1352. Defendant was
on bail in two separate cases (each charging multiple felonies)
when he committed a new offense. He was convicted in all three
cases and 2 PC 12022.1 enhancements were imposed, 1 for
each of the 1st 2 cases. CA affirms, finding PC 654 inapplicable
to enhancements (citing 2 cases with no discussion), and seeing
no parallel at all to CULBRETH. CA finds the language of PC
12022.1 clearly compels this result and needs no construction.
(That last conclusion seems debateable.)
People v. Nguyen (1988) 204 Cal.App.3d 181. Defendant was
enhanced per PC 12022.1 on each of a series of counts which
were all committed while he was on bail from an earlier crime.
CA holds that a while-on-bail enhancement is personal to the
defendant, not based on the underlying count, so for the same
reasons as TASSELL, such an enhancement can only be applied
once.
People v. Baries (1989) 209 Cal.App.3d 313. Defendant pled to
counts in case 2 and admitted PC 12022.1 enhancement that
these crimes were admitted while on bail for case 1, which then
resulted in prison term. Defendant was given term for case 2
per plea bargain that included PC 12022.1 enhancement, with
entire new term CC to case 1. CA holds this was an
unauthorized sentence as PC 12022.1 (e) mandates CS terms.
Although judge spoke of interests of justice, CA finds no implied
PC 1385 dismissal of the PC 12022.1, since the judge expressly
imposed it. PC 1385 requires express dismissal, not by
implication. Sentence must be vacated with right to withdraw
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plea. CA also finds no invalidity of the PC 12022.1
enhancement. Although the wording of subd (e) and (f) support
the claim that defendant can get either CS terms or the PC
12022.1 enhancement, but not both, CA rejects that as contrary to legislative intent in amendment, which was to abrogate
CA cases limiting PC 12022.1. Although there is ambiguity, CA
rejects interpretation that is absurd, in giving greater term to
those who get probation in 1 case than to those who get prison
in both. CA interprets subd (b) as imposing the enhancement,
making subd (f) superfluous but achieving a sensible result.
People v. Melchor (1989) 211 Cal.App.3d 1485. Defendant pled
in 1st case to 4 counts of PC 459. He got mid term on 1, CS
term on 2d, and CC terms on other 2. Defendant then pled in
case 2 to PC 459 and admitted PC 12022.1 (while on bail)
enhancement. Court also found PC 667 allegation true. CA
finds no error in imposing PC 12022.1 and PC 667 based on
same 4 prior PC 459s. PC 12022.1 requires an additional
element not required by PC 667 - on bail at time of subsequent
offense. Also, PC 667 and PC 12022.1 have different purposes.
Thus, separate punishment for PC 667 and PC 12022.1 did not
violate PC 654 and did not constitute dual use of facts. Even if
it would have, the fact that there were 4 prior PC 459s would
have allowed basing PC 667 on 1 and PC 12022.1 on another.
CA ALSO finds no error in 2d sentencing changing 1st principal
term to a CS term, making new PC 459 the principal term, and
imposing upper term. Per JACKSON, PC 12022.1 language
requiring CS term on 2d offense does not preclude changing the
principal term per PC 1170.1.
People v. Mackabee (1989) 214 Cal.App.3d 1250. Defendant was
on bail for crime 1 when he committed crime 2. He was on bail
for crime 1 and 2 when he committed crimes 3 and 4. He was
given 2 PC 12022.1 enhancements for the 3 crimes while on
bail for crime 1, and 2 more enhancements for the 2 crimes
while on bail for crime 2. CA vacates all but 2 enhancements.
Per WARINNER, defendant can get separate enhancements for
each primary offense (crime for which he was on bail), but per
TASSEL and NGUYEN, he can get only 1 for each secondary
offense (crimes committed while on bail for a primary offense).
CA notes in fn 6 that defendant was released on bail at different
times for the 2 primary offenses, and CA stresses it does not
reach the question of a simultaneous release on 2 primary
offenses.
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People v. Vega (1990) 224 Cal.App.3d 506. Defendant was
released on bail and failed to appear. A bench warrant was
issued and bail was revoked. Years later, defendant committed
a new offense, was convicted of it and the earlier offense, and
was enhanced per PC 12022.1 for being released on bail when
the new offense was committed. Defendant argues he was not
released on bail, since the prior bail had been revoked.
Although current PC 12022.1 also covers crimes committed
after bail revocation, defendant argues that cannot apply to him
since that was not in effect when he was released on bail, so
application would violate ex post facto prohibition. CA holds per
RODRIGUE that even the old version of PC 12022.1 applied
after bail revocation. Also, applying the new version would not
be ex post facto since the operative act is the commission of the
new crime, which was committed after PC 12022.1 was
amended. PC 12022.1 does require eventual conviction for the
prior offense, but that does not change the ex post facto
analysis.
*People v. Rojas (1990) 224 Cal.App.3d 1126. Defendant was
released on bail on one charge and committed 2 new felonies
while on bail. Convicted of all charges, he was enhanced
twice per PC 12022.1 for committing 2 crimes while on bail.
CA affirms per WARRINER rationale, rejecting NGUYEN,
MACKABEE, and any analogy to TASSELL. OPINION AFTER
REHEARING.
People v. Kee (1991) 228 Cal.App.3d 1203. CA holds per
BARIES that PC 12022.1 permits use of the 2 year “while on
bail” enhancement even in cases where both the secondary and
the predicate offense result in CS prison terms. CA finds no PC
654 violation (assuming PC 654 applies to enhancements at all),
since this is not a single act that violates more than one code
section. Instead, this is simply an area where the legislature has
set forth different and cumulative punishments for the same
act. [Does that make any sense?] CA also finds no violation of
the double-the-base-term limitation because defendant also
received PC 667 enhancements, so the limit was not applicable
at all.
People v. Garrett (1991) 231 Cal.App.3d 1524. Defendant was
convicted of a crime committed while on bail for another
offense. When he was sentenced on the second offense, it
became a subordinate term consecutive to the first offense. The
PC 12022.1 enhancement on the latter crime was stayed per PC
1170.1, subd. (c), because it was an enhancement on a
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subordinate term. CA reverses the stay order, concluding that
PC 1170.1, subd. (c) cannot apply to PC 12022.1
enhancements. First, by analogy to TASSELL, PC 12022.1 enhancements are like priors and do not attach to a specific
count. Second and separately, the interpretation used by the
trial court would render PC 12022.1 meaningless whenever the
secondary term was a subordinate term. CA finds no evidence
the legislature intended such a result. Because the trial court
sentenced under a misapprehension of the law, CA does not
just correct the error, but remands to redetermine the entire
sentence.
People v. Watkins (1992) 2 Cal.App.4th 589. The trial court
found true a PC 12022.1 while on bail enhancement even
though the court concluded that defendant reasonably believed
that the earlier case was no longer pending when he committed
the later offense. CA holds it need not decide whether mistake
of fact applies to enhancements or whether it turns on the
presence of a mental element. Instead, CA rejects language in
Melchor and simply concludes that the purpose of PC 12022.1
is to punish recidivists; as long as two separate crimes are
committed under the circumstances set forth in PC 12022.1, it
does not matter whether the defendant is aware of his status.
People v. Esquibel (1992) 3 Cal.App.4th 850. Defendant was
arrested on 1 case and released on bail. He was subsequently
arrested again and assaulted officers at the jail. CA reverses a
PC 12022.1 enhancement on the jail assault counts since, when
those offenses were committed, defendant was no longer
“released from custody.” PC 12022.1 does not apply when the
latter offense is committed in custody. CA also notes that the
trial court erred by sentencing on the enhancement which,
though pled in the information, was never proven at trial.
Defendant never waived jury on the enhancement allegation.
*People v. Tovar (1992) 5 Cal.App.4th 318. Defendant was
convicted of a California offense that was committed while he
was on a pretrial release in a federal case. CA holds that a PC
12022.1 enhancement was improper. PC 12022.1, subd. (d)
re: staying the enhancement when the primary offense is not
yet resolved, and having the court that convicts on the
primary offense lift the stay, indicates that the primary
offense must also be a California offense. CA notes that
principles of comity call for state and federal courts to avoid
unnecessary interference, and CA sees this as interference.
CA notes that there are federal provisions for punishing
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persons who commit new offenses while on release from
federal charges.
People v. McClanahan (1992) 3 Cal.4th 860. SC holds that PC
12022.1 “while on bail” enhancements are subject to the
double-the-base-term limitation. Prather is distinguished
because
bail
enhancements
cannot
be
considered
enhancements for prior felony convictions. Although a
conviction of the prior offense must occur before the bail
enhancement can apply, it need not occur before the
commission of the newer offense, so it is not a prior conviction.
Language in Tassell comparing bail enhancements to priors was
only meant to illustrate the difference between enhancements
that go to the nature of the offender from those going to the
nature of the offense.
People v. Rodriguez Alaniz (1993) 14 Cal.App.4th 1841.
Defendant was arrested for a felony in Fresno County, released
on bail, and then arrested for a subsequent felony in Merced
County. The latter charge included a PC 12022.1 “while on bail”
enhancement. Defendant was convicted and sentenced in
Merced County first, and the trial court stayed the PC 12022.1
enhancement, pending resolution of the Fresno County charges.
Defendant was then convicted in Fresno County and the trial
court there lifted the stay from the Merced court. Construing PC
12022.1 to achieve the apparent legislative intent, despite the
unambiguous statutory language saying that the first court to
pronounce
sentence
should
stay imposition
of the
enhancement, CA holds that Merced should have imposed
sentence for the enhancement and then stayed it, and if it had
done so it would have been proper for Fresno to lift the stay and
the sentence would have then gone into force. However, since
Merced never imposed sentence for the enhancement here,
Fresno’s act of lifting the stay does not result in activating the
enhancement, since Fresno cannot actually impose sentence for
the enhancement that was part of the Merced information. CA
concludes that the Fresno court did lift the stay, and CA orders
technical corrections of the Fresno abstract, but CA fails to
discuss what, if anything, Merced should do at this point, or
how the case might get back to Merced.
*People v. Kuwata (1993) 18 Cal.App.4th 1019. CA holds that
the trial court erred in striking a PC 12022.1 while-on-bail
enhancement, in the furtherance of justice. Since PC 12022.1
is not listed in PC 1170.1, subd. (h) among the enhancements
that can be stricken, and since PC 12022.1 mandates a CS
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term, CA finds the Legislature intended that the
enhancement not be stricken. Because of that legislative
intent, PC 1385 is also unavailable, even though PC 1385
itself does not except PC 12022.1.
People v. Adams (1993) 6 Cal.4th 570. After defendant’s
motion to bifurcate PC 12022.1 “while-on-bail” enhancement
allegations from the underlying charges was denied, defendant
stipulated that he was on bail at the time of the present
offenses. This prevented the jury from learning the nature of the
crime for which defendant was on bail. In taking the stipulation,
the trial court failed to advise re: privilege against selfincrimination. The SC approves Stuckey and concludes full Tahl
waivers were not required since defendant did not admit every
element of the enhancement. While guilt of the secondary crime
in a PC 12022.1 situation is analogous to guilt of the underlying
crime, which must be proved in every enhancement situation,
guilt of the primary crime is an additional element which
remained to be proved. Tahl/Yurko requirements do not apply
to a stipulation that falls short of admitting every element
necessary to the imposition of the enhancement.
In re Jovan B. (1993) 6 Cal.4th 801. SC holds that PC 12022.1
applies to juveniles, even though the statute speaks in adult
terms, such as imprisonment, convicted, information, etc. SC
relies on W&I 726, which incorporates enhancements into the
determination of the maximum term for juveniles; all
enhancements are based on convictions, so that terminology
alone cannot be determinative. SC also finds no problem with
the fact that minors are not released on bail or on O.R.; the
release on house arrest in the present case was the functional
equivalent of a release on bail or O.R. Finally, SC has no
problem with the fact that 12022.1 did not exist at the time
W&I 726 went into effect. W&I 726 does not make a specific
reference that incorporates other statutes as they existed at a
particular point in time; rather, it makes a general reference
that incorporates a body of law (the DSL scheme of
enhancements) as it evolves.
People v. Juarez (1993) 21 Cal.App.4th 318. Defendant was
convicted of one crime and was on bail awaiting sentencing
when he committed a new crime. His sentence for the new
crime was enhanced per PC 12022.1 for having committed the
crime while on bail, and his sentence was also enhanced 5
years per PC 667 for a prior serious felony conviction, which
was the same conviction used to support the on bail
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enhancement. CA finds no violation of PC 654, distinguishing
Jones because the distinction between the two enhancements
here was more than technical. Although the same prior was
used to prove an element of each enhancement, both had
additional elements proved by different facts, and PC 667 and
12022.1 serve very different purposes.
People v. Cole (1994) 23 Cal.App.4th 1672. To prove a while-onbail enhancement, DA offered documents showing defendant
had been released on his own recognizance by the Superior
Court to report to a doctor for an examination regarding a
possible CRC commitment, and that he subsequently failed to
appear. Nothing in the documents established whether the
conviction had been for a misdemeanor or a felony, and the CA
refuses to assume it was a felony merely because it was pending
in Superior Court. Since 1991, Superior Courts have had
jurisdiction to receive pleas in misdemeanors as well as felonies,
so it was never proved that defendant had been released while
pending on a felony charge.
People v. McNeely (1994) 28 Cal.App.4th 739. CA finds no
violation of PC 654 where defendant was enhanced per both PC
12022.1 (while on bail) and PC 667 (prior serious felony). The
sections have different elements and different purposes. (CA
never makes it clear whether the prior serious felony was the
same crime for which defendant was on bail.) Per Nguyen, CA
does find error in imposing 2 PC 12022.1 enhancements, one
on each of 2 counts. The enhancement goes to the nature of the
offender and can only be used once.
In re Rottanak K. (1995) 37 Cal.App.4th 260. W & I 602 petition
against minor included a PC 12022.1 allegation, based on the
fact the minor had committed a new felony while under a
“general release,” pending a jurisdictional hearing. The juvenile
court sustained the minor’s demurrer to the PC 12022.1
allegation, concluding that a “general release” did not come
within PC 12022.1. After other portions of the petition were
sustained and the disposition occurred, but still within 60 days
after the grant of the demurrer, the People appealed from the
order sustaining the demurrer. CA upholds the People’s right of
appeal, per W&I 800(b)(4), which allows appeal from any order
or judgment dismissing or terminating the action before
jeopardy has attached. CA acknowledges that PC 1238 contains
very similar language and also a separate section specifically
dealing with demurrers, while W&I 800 does not mention
demurrers, but CA still finds W&I 800 clear on its face and CA
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finds no intent to exclude appeals from demurrers in juvenile
cases; CA believes the explanation is that the legislature has
never formally recognized demurrers in juvenile cases, although
courts have done so. CA finds no significance in the fact that
only part of the action was terminated here, rather than all. CA
also sees no jeopardy problem just because the appeal was not
filed until after the adjudication of the remaining parts of the
petition. CA notes the People’s appeal should be directly from
the order sustaining the demurrer. CA notes in the adult
situation, there could only be an appeal from a judgment (with
only writ relief from an order), but W&I 800 allows appeals from
orders or judgments. Finally reaching the merits, CA applies the
rationale of Jovan B. to conclude that a “general release” is close
enough to an adult OR release to come within PC 12022.1, so
the order is reversed.
*People v. Fashina (1997) 58 Cal.App.4th 136. After a jury
convicted defendant on the substantive crime, he was to have
a court trial on a PC 12022.1 while-on-bail enhancement.
The court proposed a plea bargain that would involve
admission of the enhancement and disposition of another
pending case. Defendant agreed to that and pled to the other
crime. He was never asked to admit, nor did the court
expressly find, that the on-bail enhancement was true. CA
acknowledges such an enhancement must be proved as
provided by law, and in a court trial, that would require an
express finding the enhancement was true. But CA concludes
that the court’s statements about defendant having been on
bail and about the enhancement applying to all counts, made
before sentencing, amounted to the equivalent of a finding, at
least in the present context of a plea agreement where it was
clear that all parties intended the enhancements to be
admitted.

ORDERED
UNPUBLISHED

In re Ramey (1999) 70 Cal.App.4th 508. Defendant was arrested
for felony on Colorado, released on bail, and committed the
present CA crime, for which he was convicted first. After the
conviction, he admitted that, t the time of the CA crime, he was
on felony bail. A PC 12022.1 “while on bail” enhancement was
imposed and stayed pending trial in Colorado. Defendant then
pled in Colorado to a misdemeanor, and the felony was
dismissed, but his attempt to get habeas relief in CA was
denied, and the stay of the enhancement was lifted. CA holds
the stay must be made permanent, since there is no felony
conviction to support the enhancement. CA rejects any
Saunders waiver analogy. When defendant admitted the bail
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enhancement, it was not the equivalent of a guilty plea. Rather,
it was a mere stipulation to one evidentiary fact. There was no
waiver of the validity of the enhancement, nor could there be,
since defendant could not predict a future event (whether he
would suffer a felony conviction in Colorado), so he could not
intelligently waive the right to object to the validity of the
enhancement.
People v. Walker (2002) 29 Cal.4th 577. While on bail for 459,
defendant failed to appear. He was then charged with and
convicted of PC 1320.5 failure to appear while on bail, and that
was enhanced per PC 12022.1 for committing a new felony
while released on bail. SC concludes the legislature intended PC
12022.1 to apply even when the underlying crime is PC 1320.5,
since the 2 sections have unlimited language and different
purposes – PC 1320.5 is meant to deter bail-jumping while PC
12022.1 punishes on-bail recidivism. The “special over the
general” rule does not apply because PC 12022.1 requires
conviction of the earlier offense, even though that requirement
is not an element. Since defendant might be acquitted of the
primary charge, or it may be dismissed or reversed or reduced
to a misdemeanor, violation of PC 1320.5 will not commonly or
necessarily result in punishment under PC 12022.1. SC also
sees no application of PC 654 here, by analogy to Coronado; PC
12022.1 turns on status, not on what act was done, so it does
not punish conduct. GEORGE DISSENT would find the
legislature did not intend PC 12022.1 to apply to a crime that
already takes into account the fact that the offense was
committed while on bail. While conviction of the primary offense
is needed for imposition of PC 12022.1 punishment, it is not an
element of a PC 12022.1 finding, so the special over general rule
does apply. Even if treated as an element, the fact that on some
occasions violation of PC 1320.5 will not result in a PC 12022.1
enhancement, the fact remains that it usually, or commonly will
have such a result. PC 121022.1, as well as PC 1320.5, is based
on breach of the court’s trust.
People v. Augborne (2002) 104 Cal.App.4th 362. Defendant was
convicted of two different counts, with a PC 12022.1 on-bail
enhancement pled and proved as to each count. Defendant was
given CS terms, with both enhanced per PC 12022.1. CA strikes
the enhancement on the CS term, concluding this is a status
enhancement, like a prior, that goes to the nature of the
offender, not the nature of the offense. Therefore, only 1
enhancement per PC 12022.1 can be imposed.
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People v. Ormiston (2003) 105 Cal.App.4th 676. CA reverses 2
PC 12022.1 while-on-bail enhancements which were based on
new crimes committed while defendant was released on his own
recognizance after proceedings were suspended and defendant
was ordered to participate in a PC 1000 diversion program. CA
lists differences between diversion and the more usual OR
release. A diversion release is not a release pending trial or
appeal, and does not seek to assure appearance at subsequent
criminal proceedings, since no proceedings remain pending. CA
does not see diversion as the functional equivalent of the bail or
OR release envisioned in PC 12022.1; rather, it is more like a
specialized form of probation after resolution of the charges.
People v. Meloney (2003) 30 Cal.4th 1145. Construing PC
12022.1 in circumstances where conviction on the secondary
offense precedes conviction on the primary offense, SC
concludes: the secondary court may stay imposition of the
enhancement and determine after the primary conviction
whether to impose or strike the enhancement (per PC 1385), or
the secondary court can immediately strike or impose the
enhancement, and then stay execution if it is imposed. In that
later case, the primary conviction court can then lift the stay
and the sentence becomes effective. Only the secondary court
has power to exercise discretion to strike or impose the
enhancement. If the primary offense court neglects to lift the
stay, that can be remedied by motion in the primary court, or in
the secondary court, which can take judicial notice of the
primary conviction and could lift its own stay. SC notes that
while the statute clearly authorizes a stay of the imposition of
the enhancement, it is often more efficient to decide at the
outset whether to impose or strike, and to impose and stay
execution in the event of a decision not to strike. SC approves of
the analysis in Rodriguez-Alaniz, and concludes the Legislature
has expressly endorsed that decision by adding 12022.1 to the
list of enhancements that may be stricken, while failing to
provide any procedure for doing so.
People v. Griffin (2005) 128 Cal.App.4th 112. Defendant was
released on bail in Arizona and then came to California and
committed another offense, resulting in a conviction and a PC
12022.1 “while on bail” enhancement. He was sentenced in
Arizona first, and was subsequently given a concurrent term in
California. CA sees nothing to preclude use of an out-of-state
primary offense to support a PC 12022.1 enhancement. The
statute itself contains no such excluding language. CA concedes
that several recidivist provisions expressly refer to out-of-state
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convictions, while PC 12022.1 does not, but those cases use
such language to restrict the use of out-of-state convictions, not
to include. In the absence of limiting language, CA assumes the
legislature intended to include. CA also sees no procedural bar
to the use of out-of-state offenses for such a purpose. CA sees
no Due Process problem from the failure to require that out of
state offenses match the elements of California felonies. CA
simply notes that no claim is made here that the Arizona crime
was not a felony there or would not be here. The PC 12022.1
enhancement is not punishment for the Arizona crime, but only
increases punishment for the California crime. But PC 12022.1
requires CS terms, so the trial court was without jurisdiction to
impose CC terms. CA remands for CS terms. CONCURRENCE
expresses more concern that PC 12022.1 should not be used
where the out-of-state offense does not match a California
felony, and also notes that the lack of such provisions creates
doubt that the legislature even thought about out-of-state
offenses when PC 12022.1 was drafted. CONCURRENCE urges
amendments to clarify legislative intent.
7.

PC 667.8 (Kidnap for Purpose of Sex Offense)

In re Samuel B. (1986) 184 Cal.App.3d 1100. Juvie petition was
sustained on rape after kidnap of V. Maximum term was based
on CS terms for rape and kidnap. AG concedes and CA agrees
that PC 654 precludes multiple punishment here, but CA also
agrees that 3 years should have been imposed per PC 667.8.
Although PC 667.8 was not pled, CA notes there is no statutory
pleading requirement while there is one for most other
enhancements. CA finds no need for pleading PC 667.8 since its
elements (PC 207 and PC 261) were found BRD. (CA does not
deal directly with the “for the purpose” aspect which does
require a new factual finding.) CA concludes that whenever
there is a rape and kidnap that is found to come within PC 654,
PC 667.8 will apply and is mandatory, leaving no discretion at
all. (No discussion of whether PC 1385 applies.) CA remands to
correct the PC 654 and PC 667.8 errors, but expressly notes the
court is not entitled to reconsider the rest of the sentencing
scheme. (NOTE-juvie, so discretion is more limited.)
People v. White (1987) 188 Cal.App.3d 1128. CA strikes PC
667.8 enhancement from a count of 664/261, since the
enhancement specifies only completed crimes, not attempts. As
for another count where there was a qualifying count, CA agrees
it was error to fail to instruct expressly that the enhancement
required a finding not just of kidnap, but of kidnap for the pur644

pose of committing the specified sex offense. But CA finds the
error cured per SEDENO by a general description of the count
and by the verdict language, which both included the kidnap for
the purpose of committing the sex offense. Thus, the jury must
have realized that was required.
People v. Hernandez (1987) 191 Cal.App.3d 1014. Defendant
kidnapped victim and then committed seven sex offenses
against her. He was convicted of each count with PC 667.8
enhancement on each. He received 3 CS terms (with 3 years per
PC 667.8 on each) and 4 CC terms. Thus, he received 9 years
for kidnapping. CA rejects equal protection claim based on fact
that a person charged with PC 207 would get the PC 207
stayed. There is no constitutional problem in giving the DA
alternative charging choices so long as they are not exercised
invidiously. However, looking to legislative intent, CA notes the
original version of PC 667.8 provided for an enhancement for
each count, but that was amended with apparent intent to allow
just one such enhancement (in contrast to PC 12022.3 which
specifies “each” offense shall be enhanced). Since the legislature
apparently intended to leave PC 667.8 subject to PC 654, the
unlimited enhancement provisions of PC 1170.1(i) do not
broaden it, since that only modifies PC 1170.1(a) and (d) and
nothing else. Thus, only 1 PC 667.8 enhancement was proper
here.
People v. Davis (1987) 191 Cal.App.3d 1365. Defendant
kidnapped, raped and robbed victim. He was convicted of PC
207, 209, 211, and 261 with PC 667.8. CA holds the PC 207
must be reversed as an LIO of the PC 209, and the sentence on
the 12022.8 must be stayed per 654 since defendant was
punished for the kidnap in the PC 209 count.
People v. Flores (1987) 193 Cal.App.3d 915. Defendant was
convicted of kidnap for purpose of committing lewd acts on
child. Defendant was also convicted of the lewd acts, with PC
667.8 enhancement for the kidnap. Defendant was also
convicted of sodomy and oral copulation. Defendant received
full CS terms for the PC 207, lewd acts, sodomy, and oral
copulation, and the PC 667.8 enhancement was stayed per PC
654. CA holds that PC 654 required a stay of the PC 207 since
defendant was sentenced on the lewd acts, but PC 667.8 is an
exception to PC 654 and should have been imposed instead of
the PC 207. CA language indicates the PC 667.8 was
mandatory.
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People v. Hernandez (1988) 46 Cal.3d 194. Defendant was
convicted of kidnap and rape, but PC 667,8 was never pled or
proved. It was 1st mentioned in the probation report and an
enhancement was imposed at sentencing based on judge’s
finding. SC holds that kidnap for purpose of listed sex offense is
not a mere question of motive to be found by judge, but defines
a new element (specific intent to commit a listed sex offense at
time of kidnap). USSC decision in McMillan is distinguished as
it involved a statute that expressly states the fact is to be found
by judge. Crucial distinction is between sentencing facts that
allow a judge to choose among a range of already available
choices, and new facts that must be found before an added
term is possible. Samuel B. is disapproved. SC also concludes
PC 667.8 is an enhancement, not a new substantive offense. SC
finds the legislature intended a plead and prove requirement,
and that due process would require one. Harmless error
analysis is not appropriate, but if it were defendant would be
prejudiced under any standard as evidence showed he was
intoxicated and more might have been shown had he received
notice. Rose v. Clark does not apply since jury instruction on
general intent effectively removed the intent element from jury
consideration.
People v. Senior (1992) 3 Cal.App.4th 765. CA agrees that a
parent entitled to custody cannot normally be convicted of
kidnapping the child, but CA concludes that the general rule
does not apply when the custodial rights are exercised for an
illegal purpose. Thus, where defendant forced his daughter to
accompany him to a location where he molested her, a PC 667.8
enhancement was proper.
People v. Bryant (1992) 10 Cal.App.4th 1584. Defendant pled to
kidnap counts as to 2 separate victims, and other counts
involving sex and other offenses against the same two victims.
He also admitted various weapon enhancement allegations, and
PC 667.8 allegations regarding kidnap for the purpose of rape.
He was sentenced to full CS terms for the 2 kidnap counts per
PC 1170.1, subd. (b), and was also sentenced under the higher
ranges set forth in PC 208 for kidnap with intent to commit
specified sex offenses. CA first notes that, while the pleadings
set forth all necessary allegations, the actual taking of the plea
neglected to refer to any intent to commit rape, in connection
with the kidnap allegations. CA concludes that both the higher
sentence range in PC 208, subd (d), and the provisions of PC
667.8, require that intent be pled and proved. In a confused
discussion, CA concludes that double jeopardy bars any
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undoing of the plea to kidnap. Thus, CA remands to allow new
proceedings regarding admissions of the intent allegations
needed for PC 208 and 667.8, but if defendant simply declines
to make such admissions the rest of the plea apparently stands.
CA also notes, for remand proceedings, that the PC 1170.1,
subd. (b) reference to “kidnap as defined in PC 207,” while
ambiguous, also includes kidnap with intent to rape under PC
208, as that seems to be the clear legislative intent. CA adds
that where PC 208, subd. (d) requirements are met, there is no
discretion to use subd. (a), unless the subd. (d) allegation is
properly stricken. Also, where PC 1170.1, subd. (b) is satisfied,
if CS terms are imposed they must be imposed under that
provision.
*People v. McSherry (1992) 11 Cal.App.4th 1157. CA holds
trial court erred in enhancing a rape count pursuant to PC
667.8 since that section does not apply to rape. However, the
error was harmless because defendant was given full
consecutive terms for other offenses that can properly
support the PC 667.8 enhancement.
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People v. Adams (1993) 19 Cal.App.4th 412. Defendant forced
victim in car to a location where sex offenses were committed,
and then to another location where more sex crimes were
committed. Jury found PC 667.8 kidnap for sex crime
enhancements true as to two crimes at each location. Trial
court stayed one enhancement at each location per PC 654. CA
holds it was still improper to impose one enhancement for each
location, since the trial court remarks at sentencing, regarding
defendant’s overall plan and his resumption of sexual activity at
the new location, demonstrate that the trial court had
concluded that the multiple acts constituted a single course of
conduct unified by a single intent, so only one PC 667.8
enhancement could be imposed.
People v. Johnson (1995) 31 Cal.App.4th 1041. CA holds that a
PC 667.8 enhancement can be applied when it is pled and
proved, even though defendant was not charged with or
convicted of kidnapping as a substantive offense per PC 207.
The enhancement is distinct from and not dependent on the
substantive offense of kidnapping, as long as it is connected to
one of the sex offenses specified in PC 667.8. CA also holds that
trial court correctly defined the asportation requirement for a
PC 667.8 enhancement in the same broader terms used for PC
207, rather than in the stricter terms used for PC 209. This
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follows from the fact that PC 667.8 itself expressly applies to
kidnapping “in violation of Section 207.”
People v. Jackson (1995) 32 Cal.App.4th 411. Defendant was
convicted of kidnap and rape, and the jury also found true a PC
667.8 enhancement (kidnap for the purpose of rape), The trial
court sentenced defendant on the kidnap and rape counts and
stayed the PC 667.8 enhancement per PC 654. CA traces PC
654 cases in the context of rape and kidnap before and after PC
667.8 was adopted and concludes that trial courts are still
required to stay the kidnap and impose the PC 667.8
enhancement, rather than the opposite, as was done here.
Although Hicks at a glance would seem to now allow
punishment for both the rape and kidnap, that case also
discussed the purpose of PC 667.8 and indicated that this
situation must remain an exception to the principles set forth in
Hicks.
People v. Smith (1995) 33 Cal.App.4th 1586. Defendant was
convicted of rape and enhanced per PC 667.8 for kidnapping
the victim per PC 207. The movement supporting the kidnap
was a distance of 40-50 feet from a driveway open to the public
to the interior of a camper parked at the end of the driveway
behind a house. The trial court had granted a PC 995 motion on
a PC 207 count, finding the distance insubstantial as a matter
of law. Defendant argues the PC 667.8 enhancement must fall
for the same reason. But CA disagrees and finds the movement
substantial. The movement was not merely incidental since it
was not necessary to move the victim to accomplish the rape. At
a late hour, she was moved from a public to a secluded location.
These factors make this movement substantial. ALSO, while
only one PC 667.8 enhancement is proper where there were
multiple sex crimes during a single kidnap, CA concludes the
excess PC 667.8 findings need not be stricken, as long as they
are stayed.
People v. Douglas (1995) 39 Cal.App.4th 1385. Defendant
kidnapped victim in her car, robbed her, and then forced her to
commit various sexual acts. He was sentenced for kidnap for
robbery, rape, and forcible oral cop. The latter 2 sex offenses
were each enhanced per PC 667.8 (kidnap with intent to
commit sex offense). AG concedes that the PC 667.8
enhancement can be imposed only once per kidnap, but AG
argues that kidnap to rob and kidnap to commit sex offenses
involved different intents, so 1 PC 667.8 enhancement can be
imposed in addition to the PC 209 sentence. CA 1st notes that it
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has become well-accepted that PC 654 applies to
enhancements. CA rejects the argument that the intent to rape
was an afterthought, but CA holds that by finding the
enhancements true the jury necessarily found the intent to rape
existed when the kidnap began. CA notes the rule allowing
multiple punishment for independent objectives, even if
simultaneous, but that cannot apply here since there was only
one kidnap and defendant cannot be punished more than once
for it. While the kidnap had separate intents, defendant was
already punished separately for kidnap to rob and for each of
the sex offenses. CA also notes that even the Hicks exception
cannot support multiple punishment for the single act of
kidnap.
*People v. Rodriguez (1998) 65 Cal.App.4th 1156. As a 7 year
old boy was on his way to a restroom, defendant grabbed
him, carried him 4-1/2 to 5 feet to the restroom, then
another 10-12 feet to a stall, where the boy was molested. CA
upholds PC 667.8 enhancement, finding sufficient evidence of
a PC 207 kidnap. CA notes the question of whether facts
beyond the distance moved can be considered is in dispute
and is pending before the California Supreme Court.
Considering such facts, CA finds movement from public to
isolation gave defendant the privacy needed to accomplish the
crime (and the environment needed to hinder interruption).
The danger to the boy was substantially increased by the
short movement.
8.

Health and Safety Code section
11379.8 Quantity Enhancements

11370.4
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People v. Price (1989) 210 Cal.App.3d 1183. Defendant was
convicted on aid and abet theory of transportation and
possession for sale of cocaine, and was enhanced per H&S
11370.4 for over 10 pounds of cocaine. Defendant concedes
correct Beeman instructions were given as to the substantive
crime, but argues jury should have been instructed sua sponte
that they must find defendant had actual knowledge of the
quantity or an intent to possess over 10 pounds, before the
enhancement could apply. CA holds by analogy to PC 12022.6
that the enhancement does not require specific intent. Once the
crime is properly found, the enhancement applies if the amount
is over 10 pounds. (No real discussion of the fact that aid and
abet can require specific intent even when underlying offense
does not.) CA adds that it can conceive of situations where
clarifying instructions would be necessary, but CA gives no hint
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what they are, except to note that here, the evidence raised no
issue as to defendant’s knowledge of the amount, and that
clarifying instructions on intent must be requested and are not
required sua sponte.
People v. Good (1990) 217 Cal.App.3d 1533. Defendant was
convicted of manufacturing methamphetamine and was
enhanced 3 years per H&S 11379.8, which applies when the
amount of the substance exceeds 1 pound of a solid or 3 gallons
of a liquid. Here, the police seized less than a pound of solid
substance and less than 3 gallons of a liquid, but when the
methamphetamine contained in the liquid was added to the
solid the total exceeded 1 pound. CA sets forth several rules of
statutory construction and upholds such a combined
calculation.
People v. Cattaneo (1990) 217 Cal.App.3d 1577. Defendant was
convicted of H&S 11352. Jury found true the H&S 11370.4
allegation that the substance containing cocaine exceeded 10
pounds. The trial court imposed the 5 year enhancement, but
then ordered it stayed. CA holds that the power in H&S 11370.4
(e) to strike the enhancement does not give the court power to
stay it. CA remands with directions to either impose the
enhancement, or to strike it and state reasons in mitigation for
doing so.
People v. Pieters (1991) 52 Cal.3d 894. Defendant was
convicted of transporting cocaine and was enhanced 5 years per
H&S 11370.4 because the quantity was over 10 pounds.
Defendant argues that since there was 11 pounds of 83%
cocaine, the quantity of pure cocaine was under 10 pounds. SC
holds that 10 lbs refers to the total mixture, not the pure drug.
SC also holds that even before the amendment to expressly
exempt H&S 11370.4 enhancements from the double-the-baseterm, there was an implied exemption
People v. Vergara (1991) 230 Cal.App.3d 1564. CA holds that
trial court had the power to stay H&S 11370.4 enhancements,
as that statute expressly allows striking. Since striking is
permanent and staying implies temporary, the power to strike
includes the power to stay. Here, the stays were effectively
permanent, so there is no reason to treat them differently from
a striking. However, the statute requires stated reasons for
striking and none were stated here, so CA remands to impose
the enhancements or state reasons for staying them.
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People v. Harvey (1991) 233 Cal.App.3d 1206. Defendants were
enhanced 15 years per H&S 11370.4 because their drug offense
involved more than 100 pounds of substance. CA holds that the
trial court correctly understood that it had the power to impose
the full enhancement or to strike it if there were mitigating
circumstances, but that it had no power to impose a lesser enhancement. CA rejects a draftsman’s oversight argument and
also holds that PC 1181 applies to crimes, not enhancements,
and does not provide authority to impose only a portion of an
enhancement penalty.
People v. Garcia (1992) 3 Cal.App.4th 582. Defendant was
enhanced three years per H&S 11370.4. CA notes that this case
involved a charge of conspiracy to sell narcotics, and H&S
11370.4 was amended effective January 1, 1990 to preclude
quantity enhancements on conspiracy counts unless there is a
finding that the defendant was substantially involved in the
conspiracy. Here, neither the instructions nor the verdict forms
required such a finding, so the enhancement must be stricken.
CA notes the need for a revision to CALJIC 17.22.1.
People v. Ruiz (1992) 3 Cal.App.4th 1251. Defendant pled to
possession of cocaine for sale and admitted that the amount
possessed was over 100 pounds. Specifying several mitigating
factors, the trial court imposed the H&S 11370.4 5 year
enhancement for more than 10 pounds, instead of the 15 year
enhancement for more than 100 pounds. On People’s appeal,
CA concludes this was an illegal sentence. While H&S 11370.4
grants the power to strike the enhancement, CA sees no power
to substitute a lesser enhancement. (Accord, see People v.
Arango (1993) 12 Cal.App.4th 450.)
People v. Burgio (1993) 16 Cal.App.4th 769. Defendant was
arrested
while
in
the
process
of
manufacturing
methamphetamine. The police seized more than 25 gallons of a
liquid that contained methamphetamine, resulting in a 10 year
H&S 11379.8 enhancement. The evidence showed that the
liquid was still in the process of being manufactured, and that
when the process was completed the result would be a quantity
less than required to support the enhancement. CA upholds the
enhancement, blindly following Pieters and Good without any
discussion of the difference between manufacturing in progress
and a ready-to-sell or consume product that had been cut with
a non-narcotic substance.
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People v. Lopez (1993) 20 Cal.App.4th 897. Defendant bought
30 pounds of ephedrine (a chemical that would be used in
manufacturing 20 pounds of methamphetamine) from an
undercover officer, and said that in the future he could sell the
officer 3 pounds of completed methamphetamine per week.
Defendant
was
convicted
of
conspiracy
to
sell
methamphetamine and was enhanced per H&S 11370.4
because more than 3 pounds was involved. CA reverses the
enhancement finding, concluding that the enhancement applies
only when the listed substance (methamphetamine) exceeds 3
pounds, not when an unspecified precursor chemical exceeds 3
pounds. CA also concludes that “exceeds” means that the
substance must already be in existence, not merely planned in
the future. (But see *People v. Chapman (1994) 25 Cal.App.4th
235, which reaches the opposite conclusion; but Chapman was
ordered unpublished.)
*People v. Chacon (1994) 22 Cal.App.4th 1515.
Defendant was convicted of conspiracy to possess,
transport, and sell cocaine, and of possession and
transportation of cocaine. H&S 11370.4 quantity
enhancements were found true on each count. The AG
concedes error in regard to the enhancement on the
conspiracy count in failing to instruct the jury on the
need to make a finding that the defendant was
substantially involved in the conspiracy. As to the
counts of possession and transportation, CA notes that
if guilt is based on constructive possession, the
“substantial involvement” finding is not necessary. But
here, the jury was instructed on alternative theories, so
the guilt on these two counts might also have been
based on the involvement in the conspiracy. Therefore,
the failure to find substantial involvement requires
reversal of the quantity enhancement as to those counts
also.

O
R
D
E
R
E
D

*People v. Chapman (1994) 25 Cal.App.4th 235.
Defendant was arrested driving a truck that contained
all the ingredients necessary to manufacture 170
pounds of PCP. He was convicted of transportation of an
immediate precursor of PCP and was enhanced 10 years
per H&S 11370.4 because the quantity exceeded 25
pounds. CA rejects Lopez without discussing it and
concludes that the quantity enhancement provisions do
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People v. Guillen (1994) 25 Cal.App.4th 756. Defendant was
convicted of possession of cocaine for sale, but the jury was
hung on the PC 11370.4 allegation that the weight of the
cocaine exceeded 25 pounds. CA holds double jeopardy bar
does not preclude retrial on the enhancement. Per Schulz, the
fact of the conviction on the related substantive charge does not
bring jeopardy into play on the enhancement. CA sees no
collateral estoppel problem because it is not certain that the
jury resolved the quantity issue in favor of defendant. Cocaine
was found in 2 places, and the verdicts indicate the jury could
only unanimously agree that defendant possessed the cocaine
in one of the locations, but that does not mean there was a
determination that defendant did not possess the other cocaine.
PC 1157 has no application since this is not a crime divided
into degrees.
People v. Consuegra (1994) 26 Cal.App.4th 1726. Officers
watched 4 persons meet in parking lots, drive from place to
place in separate vehicles, trading sometimes and using
counter-surveillance techniques and basically acting like drug
dealers. Eventually 2 were arrested at a garage where a large
quantity of cocaine was found, and the other 2 were arrested
later at a home where another large quantity of cocaine was
found. One defendant who lived at neither location argues that
nothing more than his presence during some of the criminal
activities was shown. CA notes that conspiracy requires very
little more than mere presence, and was satisfied by a string of
events which would have been many remarkable coincidences if
that defendant was not part of the conspiracy. On a similar
rationale, CA finds that each of the defendants was shown to
have played substantial roles in the conspiracy, justifying
imposition of quantity enhancements.
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People v. Salcedo (1994) 30 Cal.App.4th 209. Defendants were
convicted of conspiracy to sell or transport cocaine, along with a
number of substantive drugs counts, some of which were
enhanced per H&S 11370.4 because of the weight of the drugs.
CA holds that the language in H&S 11370.4 requiring
substantial involvement in the conspiracy applies only when the
enhancement is attached directly to a conspiracy count. That
element does not apply when the enhancement is attached to a
substantive drug offense, even though the prosecution theory
on the substantive count was based on derivative liability due to
participation in the conspiracy. Thus, failure to instruct on the
need to find substantial involvement in the substantive crimes
was not error. CA distinguishes cases from other contexts,
which have refused to extend derivative liability, because those
cases were based on ambiguous statutes, while H&S 11370.4 is
not ambiguous.
People v. Peneda (1995) 32 Cal.App.4th 1022. To prove that
seized cocaine exceeded 100 pounds (to support H&S 11370.4
weight enhancement) DA offered testimony of analyst who took
14 random bricks of cocaine out of 676 that were seized and
fully analyzed and weighed them. Based on results from those
bricks, he formed the opinion that the total was well over 100
pounds of cocaine. CA upholds finding, concluding there was no
Kelly-Frye problem as this was not a new scientific technique.
Rather, this was the use of a long-accepted sampling technique
as one step in the analysis of this evidence. The failure to weigh
every gram went to weight, not admissibility. Once admitted
and not contradicted, this was sufficient to prove the
enhancement.
Valenzuela v. Superior Court (1995) 33 Cal.App.4th 1445.
Defendant was charged with possession of heroin for sale,
offering to sell heroin, offering to sell cocaine, and conspiracy to
sell heroin. The information also alleged H&S 11370.4 quantity
enhancements on all counts except possession for sale. The
enhancements were based on the amounts offered. The
amounts actually seized after defendant was arrested were
insufficient to support the enhancements. The CA holds that
the enhancement allegations must be stricken, as they must be
based on a quantity of an existing substance. Otherwise, a
defendant could be punished more severely for the lesser
included crime of offering to sell than for selling. CA also points
to case law and legislative history that indicates the
enhancement only applies to drugs actually seized, although CA
leaves open what could happen when a quantity did actually
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exist and then some was lost, destroyed, or not found in its
entirety.
People v. Meza (1995) 38 Cal.App.4th 1741. CA holds per Price
that there is no requirement that defendant have knowledge
that the drugs being possessed exceed the weight limit that
support an enhancement per H&S 11370.4. CA overrules dicta
in Price indicating such an instruction might be required in
some circumstances. CA finds no due process problem since the
activity is illegal no matter how small the amount, so a
defendant who engages in the activity takes his/her chances.
People v. Estrada (1995) 39 Cal.App.4th 1235. Defendant was
convicted of transportation of cocaine based on 29 kilograms
found in his car, and possession of cocaine for sale, based on
that cocaine plus another 38 kilograms found in an apartment.
He was given a 20 year H&S 11370.4 enhancement on the
possession for sale count, based on possession of more than 40
kilos, and he was also given a 15 year enhancement on the
transportation count because the amount exceeded 20
kilograms. Defendant argues that since 29 kilos was involved in
the transportation count, only 38 is left for the possession for
sale count, so the enhancement based on 40 kilos is not
supported by the evidence. CA upholds the 20 year, 40 kilo
enhancement, since the focus of the enhancement is on the
total amount possessed, not on the component parts. CA
distinguishes cases that do not allow the drug supporting a
transportation count to be used to also support a possession for
sale count. But since the focus of the enhancement is on the
total amount possessed, it was error to also impose the 15 year
enhancement on the transportation count, even though
sentencing on that count was concurrent to the possession for
sale count. While not totally clear, this seems to indicate that
only one enhancement per H&S 11370.4 would be proper, no
matter how much was possessed in each location.
People v. Chevalier (1997) 60 Cal.App.4th 507. Defendant was
convicted of conspiracy to possess cocaine for sale, enhance per
H&S 11370.4 because the cocaine exceeded 80 kilograms. H&S
11370.4 requires the trier of fact to find that the defendant
conspirator was substantially involved in the planning,
direction, execution, or financing of the underlying offense,
before this enhancement may be imposed. The jury was
instructed on the need to make such a finding, but the verdict
form simply found true that the substance weighed more than
80 kilograms within the meaning of H&S 11370.4. CA upholds
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the enhancement, concluding that a proper instruction on the
needed finding, plus a verdict finding the allegation true, is all
that is needed. Contrary language in Garcia is dismissed as
unsupported and included in passing, since that was a case
where there was no instruction as well as no express finding on
the “substantial involvement” issue. CA finds no requirement
for an express finding, and analogizes this to many other
circumstances where the jury finds facts simply by returning a
general verdict. Even if an express finding was required, CA
would find no prejudice here since there was ample
uncontradicted evidence of defendant’s substantial involvement.
*People v. Phillips (2001) 89 Cal.App.4th 61. Defendant was
convicted of possession for sale of cocaine, enhanced per
H&S 11370.4 as it weighed more than 1 kilogram. Defendant
was separately convicted of possession for sale of cocaine
base. Evidence showed that the amount of cocaine was
988.74 grams and the amount of cocaine base was 24.64
grams. Instructions allowed, and DA argument urged,
aggregating the 2 to exceed one kilogram for the quantity
enhancement. CA construes H&S 11370.4 and concludes it
treats cocaine and cocaine base as 2 different substances,
and applies only when one of the enumerated drugs exceeds
1 kilogram. Thus, aggregation was improper. (CA refers to the
fact that defendant was charged separately for each
substance, with the quantity enhancement alleged only as to
one. However, the rationale appears to be based simply on
statutory construction and not on the fact that there were
separate convictions for the 2 separate substances.)

REVIEW
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People v. Duran (2001) 94 Cal.App.4th 923. Defendants were
enhanced 10 years per H&S 11379.8 re: persons convicted of
conspiracy to manufacture meth exceeding 25 gallons of liquid,
where the conspirator was substantially involved in the
direction or supervision, etc. Jury was instructed in different
language, used in other similar statutes, saying that the
conspirator need only be substantially involved in the planning,
direction, execution, or financing of the conspiracy. CA notes
the AG’s convincing argument that the legislature intended this
H&S 11379.8 language to track other statutes and just made a
drafting error. But the language is clear and unambiguous, so
CA cannot correct any drafting error that might have occurred.
Instead, CA must presume a different legislative intent. Looking
at the actual elements, CA finds insufficient evidence and
reverses the true findings. However, the conspiracy language in
H&S 11379.8 was added to expand coverage, not to restrict it,
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so that language does not control in the case of conviction of
actual meth manufacture, even if based on a conspiracy theory.
Thus, on those counts, the language in the instructions was
correct, and was supported here. Therefore, the 10 year
quantity enhancements that were stayed on the actual
manufacturing counts can be imposed on remand.
*People v. Smith (2002) 99 Cal.App.4th 138. Informant told
cops defendant was selling drugs and robbing drug dealers.
Undercover narc met with defendant, claimed to be drug
dealer, and asked if she wanted to help rob his boss. She
agreed and cops set up house with van full of cocaine in
garage. Narc called defendant to say when it was safe, met
here there and got key from under mat, and defendant was
arrested as she started to drive off with the van full of
cocaine. CA finds improper sentence manipulation, holding
that when cops have discretion as to amount of drugs to use
and select an amount only to maximize the sentence, that is
fundamentally unfair and denies due process. CA goes on at
length about separation of powers and effectively letting the
cops determine the sentence. Here, the narc 1st said there
would be 30-100 kilos and defendant was clearly interested
even if only 30 kilos. Cops then went out of way to acquire 85
kilos, putting this over the 80 kilo point where an H&S
11370.4 25 year quantity enhancement kicks in. CA sees no
other reason to use that amount of cocaine except to assure
the 25 year enhancement, so CA orders reduction to the 15
year enhancement that would apply to 30 kilos.
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People v. Lobato (2003) 109 Cal.App.4th 762. Defendant was
convicted of conspiracy to commit drug offenses and an H&S
11370.4 weight enhancement was found true. The jury was
instructed on the need to find that defendant had a substantial
involvement, but the verdict form did not include that statutory
language. CA upholds the enhancement per Chevalier, which
held the verdict need not included that element. CA rejects dicta
in Garcia, which said a verdict form should require a finding of
substantial involvement; Garcia was a case in which the jury
was not instructed on that element, while here the jury was
correctly instructed. CA also sees nothing in Apprendi to change
anything, since the jury was correctly instructed, so we can
presume the jury made the required finding.
People v. Hard (2003) 112 Cal.App.4th 272. Cops raided meth
lab and seized various containers with liquid containing meth
that been used in solvent in past meth manufacture and could
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be so used again in the future. The total liquid was over 3
gallons, resulting in PC 11379,6 quantity enhancement. CA
upholds the enhancement here, finding no requirement that the
meth in the solvent be relevant to future manufacturing, or that
the liquid already be used in the manufacturing process, as
opposed to being ready for use in the future. It was part of the
manufacturing process and that is all that the statute requires.
So construed, CA finds no statutory vagueness. CA does
remand for resentencing here, because the trial court was
unaware of its discretion to strike the enhancement.
People v. Gonzalez (2004) 116 Cal.App.4th 1405. CA finds the
“substantially involved” element of H&S 11370.4 based on
evidence of defendants connection to a conspiracy, as shown by
his presence at headquarters where large amount of drugs and
cash were kept, plus expert testimony that major dealers would
not allow anyone not intimately part of the conspiracy to be
present at such a location, plus other indicia of defendant’s
involvement in the overall conspiracy, such as wiring large
amounts of money to a person who was shown to be involved
with others in the conspiracy. That may have facilitated a drug
transaction and the totality of the evidence showed his engaged
status in the enterprise.
People v. Vega (2005) 130 Cal.App.4th 183. A search of
defendant’s home resulted in the seizure of 20 kilo sized bricks
of cocaine in 1 tub and 22 in another. Evidence indicated the
1st tub was ready for transport to someone else, and that 1
more brick had already been transported. Defendant was
convicted of conspiracy to transport, enhanced 15 years per
H&S 11370.4 for transportation exceeding 20 kilograms, and 20
years per H&S 11370.4 for possession exceeding 40 kilograms.
(Sentence on transportation was stayed.) The weight of the 2
batches of cocaine was established by a police criminalist who
testified without objection that, per lab policy, she weighed 8
bricks from the 2 tubs without wrappings, found they averaged
979.55 grams, and then multiplied by the number of bricks to
reach her opinion as to the total weight of each batch. CA
rejects a sufficiency of the evidence claim, since the opinion
based on a probability calculation is sufficient circumstantial
evidence to uphold a weight enhancement, per Pineda. CA goes
on to note the real issue was whether the expert opinion had a
sufficient foundation or a sufficient scientific basis. Had such
an objection been made, Pineda probably would not have been
satisfied since here there was no evidence this was a
scientifically accurate statistical sample, or that the expert had
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any expertise in statistics, or that the lab policy had any
scientific basis, and here the jury only saw photos and never
had the actual bricks to compare. CA goes on to warn against
such unscientific evidence, when it would have been so simple
to weigh it all. Proof BRD should not be based on
approximations without a statistically reliable basis. But that
issue was waived by the lack of an objection which, if sustained,
would have allowed the DA the opportunity to have the cocaine
weighed.
9.

PC 12022.85 (Commission of Specified Sex Crimes
By Someone Who Has Aids and Knows It) (Also covers
Penal Code §§ 1202.1 and 1202.6)

Love v. Superior Court (1990) 226 Cal.App.3d 736. CA upholds
PC 1202.6, mandating AIDs tests for convicted prostitutes.
Although a compulsory blood test is a search, the Legislature
has great discretion to deal with threats to public health. CA
applies “special needs” doctrine, since the government has a
need beyond normal law enforcement concerns. CA finds
obvious and compelling special need, even though the test is
also used as possible future evidence, in that it sets up a felony
for next offense by 1 who tests positive and is so informed.
Since the statute also provides for educating such persons and
addresses the problem of making high risk persons aware of
their problem, CA finds a special need is present, beyond the
law enforcement purpose. Balanced against that is the minimal
intrusion of a blood test. CA acknowledges that on its face, the
statute allows the DA to disseminate the information without
restriction, and that would violate privacy interests without any
basis. To avoid that problem, CA reads in a requirement that
dissemination by DA not be broader than necessary for
prosecution of subsequent offenses. CA also finds no problem
with the fact that someone can be convicted of prosecution even
without a sex act or transfer of bodily fluid; what is relevant is
that prostitutes are a high risk group.
People v. McVickers (1992) 4 Cal.4th 81. SC holds that PC
1202.1 mandatory AIDs testing for persons convicted of
specified sex crimes (to put persons with AIDs on notice of that
fact, for possible enhancement in the future) can apply to
crimes committed before its effective date. SC notes that the
USSC has recently narrowed ex post facto application, so that
more must be shown than an added burden. The added burden
must constitute punishment. SC describes several examples of
what is and what is not punishment and concludes this is not.
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SC stresses that the results will not be publicly revealed unless
defendant re-offends. The testing requirement has a legitimate
purpose other than punishment, and does not promote traditional aims of punishment, such as retribution.
People v. Shoemake (1993) 16 Cal.App.4th 243. Defendant was
enhanced per PC 12022.85 (commission of sexual assault with
knowledge one has AIDs or is HIV positive), based on
statements defendant had made to others acknowledging he
knew he had AIDs. CA reviews special circumstance cases and
the purpose of the corpus rule and concludes it does not apply
to enhancements. The rule is to protect defendants from their
own instability or from overbearing police, but that is no
problem here since the enhancement does not come into play
unless there has already been a conviction of the charged crime.
Also, in the case of a status enhancement (unlike a crime), if it
is untrue, the accused can easily disprove it, so there is no
concern that results could be inaccurate without the corpus
rule. CA goes on to find the enhancement amply proved here by
defendant’s statements.
Guevara v. Superior Court (1998) 62 Cal.App.4th 864.
Defendant challenges the validity of a PC 12022.85
enhancement (sex crime committed against minor female by
person knowing he is HIV positive). CA finds this is not an
unconstitutional punishment of status, since it is the conduct of
having sex with a minor, in addition to the status, that supports
the enhancement. CA also finds no equal protection problem in
the fact that other carriers of communicable diseases are not
similarly punished; AIDs is the only incurable sexually
transmitted disease that leads inevitably to death, so others are
not sufficiently similar. Even if they were, there is a compelling
interest in the safety of the citizenry in the great public health
threat posed by AIDs. CA also finds no equal protection problem
in the gender distinction. By analogy to Michael M., it is only
when the victim is a female that there is a double danger of
transmitting AIDs not only to the victim, but also to her
offspring.
10. PC 186.22(b) (Criminal Street Gang Enhancement)
In re Lincoln J. (1990) 223 Cal.App.3d 322. Defendant was
convicted of participation in a criminal street gang and was also
enhanced on a PC 245 count for street gang participation. CA
finds insufficient evidence of existence of a criminal street gang.
Aside from the present incident, all that was shown was
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nonspecific police officer testimony that the gang members had
committed assaults and homicides, and that defendant had
admitted once that he was a member and that he had been
victim of a drive by shooting. CA finds no evidence that 2 or
more members had participated in any of the 8 statutorily
specified crimes within 3 years prior to the present offense.
In re Leland D. (1990) 223 Cal.App.3d 251. Juvenile petition
was sustained for street gang participation per PC 186.22.
Evidence showed the minor was part of a group of boys that
approached an undercover car to sell drugs, and the minor did
make the sale. Police gang expert testified the Fink White
Deuces street gang frequents the area, engages in narcotics
trade, and the minor had once admitted being a member. CA
finds insufficient evidence, noting that an essential element of
proving a criminal gang is showing a pattern of criminal gang
activity. Here, the only specific crime shown was the 1 sale by
the minor. The gang expert’s testimony was based on
nonspecific hearsay and is not substantial evidence of a pattern
of criminal activity.
People v. Green (1991) 227 Cal.App.3d 692. Defendant pled to
participation in a criminal street gang, and now challenges the
statute as vague and overbroad. CA notes defendant admitted
all elements, so if the statute covers any punishable conduct,
defendant has admitted it. But since defendant challenges the
statute as overbroad (prohibiting substantial amount of
constitutionally protected conduct), defendant has standing on
appeal despite his plea. On the merits, CA finds “active
participation and membership,” “criminal street gang,”
“knowledge of pattern,” and “willfully promotes” all sufficiently
definite (with analogies to RICO cases). CA does narrow the
statutory reference to felonious activity so that the statute ends
up superfluous, since any violation will amount to aiding and
abetting a felony, but CA sees no reason to invalidate the
statute.
In re Nathaniel C. (1991) 228 Cal.App.3d 990. Juvenile petition
was sustained for PC 245 (ADW), with a Criminal Street Gang
enhancement per PC 186.22 (b), although no sentence was
imposed for the enhancement. CA first notes that it need not
decide whether PC 186.22 (b) describes an enhancement or a
substantive crime, since no sentence was imposed here in any
event. CA does note that if it is an enhancement, it must be
pled and proved, especially in view of the specific intent
requirement. CA then sets forth the necessary elements and
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finds adequate proof here that the group involved did constitute
a criminal street gang, and that the gang had a common name
or symbol. The existence of multiple names creates no problem
as long as 1 name is common to all members. As for the proof of
a pattern element, CA holds that it does not require proof of
different types of offenses - two incidents of the same type could
suffice. CA also holds that the element can be satisfied be either
proving that listed crimes occurred on separate occasions, or
that 1 listed crime was committed by two or more gang
members. Here, it was shown that a group of people committed
1 listed offense, but there was no evidence that more than 1
member of the group was a member of the gang, so a second incident was also required. CA finds insufficient proof of a second
incident. Although an expert can offer opinions about gangs,
proof of an element cannot be based solely on nonspecific
hearsay evidence that other police suspected gang members of
involvement in other crimes. (CA does note that the offenses
required to prove the pattern could consist of violence by 1 gang
member against another.) Finally, CA notes the lack of evidence
of another element - that 1 of the primary activities of the gang
was the commission of 1 of the listed crimes. Here, the expert
testified only that the gang’s primary activities were criminal,
not that they consisted of 1 of the listed offenses. Nonspecific
testimony about gangs in general was not sufficient to prove
that a primary activity of this gang was 1 of the listed offenses.
In re Jose T. (1991) 230 Cal.App.3d 1455. Evidence showed that
defendant and another gang member stole a car from one
victim, used it a few hours later in a drive-by shooting that
resulted in death, and in another drive-by shooting that
resulted in attempted murder conviction, 8 hours after the car
was stolen. Defendant attacks criminal street gang
enhancement on the latter crime, arguing that the requisite of
activity had not been shown since all 3 crimes were committed
on a single occasion. CA disagrees, by analogy to PC 667.6(d)
cases. These were separate crimes with ample opportunity to
reflect in between each crime, so these were separate occasions
and can be used as three elements of a pattern. CA also notes
that since two or more gang members participated in each
offense, that is an alternative way of satisfying the requirements
of the statute, so separate occasions need not even be shown.
CA also notes that trial court application of PC 654 to the
robbery and attempted murder did not make this a single
occasion - since there were separate victims of multiple crimes,
PC 654 should not have been used here at all.
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People v. Gamez (1991) 235 Cal.App.3d 957. CA upholds PC
186.22(b) criminal street gang enhancement, rejecting claims
that it is vague or overbroad. CA finds enough limitations in the
language of the section to avoid its application to groups not
meant to be covered. While "gang" might be vague, "criminal
street gang" is not. CA finds no due process problem since more
than mere association is required. CA sees no need to require
proof of knowledge of the particular predicate crimes used to
establish the gang is a criminal street gang. CA finds sufficient
evidence to uphold the finding in this case, since there was
evidence of a number of predicate offenses and defendant's
intent to benefit the gang was shown by fact that this was a
crime against a rival gang member parked in the turf covered by
defendant's gang - a situation demanding gang retaliation.
In re Alberto R. (1991) 235 Cal.App.3d 1309. CA upholds the
constitutionality of PC 186.22 (b), rejecting several vagueness
challenges. CA thoroughly sets forth the vagueness rules,
follows Green and Nathanial C. on several points, and adds that
“benefit of” broadly applies to anything contributing to the
group, not just to monetary profit. Also, the provision re:
offenses occurring within 3 years after a prior offense does not
subject anybody to punishment for future crimes unless that
person actively participates in a gang with knowledge that its
members have engaged in a pattern of criminal behavior.
“Primary activities” is not vague as the statute specifically lists
the felonious acts it covers. CA also finds the specific intent
requirement is sufficiently definite. CA rejects equal protection
argument based on a comparison to conspiracy elements, since
this is a totally different type of statute.
*People v. Canady (1992) 4 Cal.App.4th 1. Approaching
defendant in an illegally parked car, cops found cocaine.
Defendant was charged with possession for sale &
transportation. A PC 186.22 gang enhancement was also
alleged. Defendant moved to bifurcate the trial on the
enhancement, arguing that gang evidence would not be
admissible on the drug charges. The trial court denied
bifurcation because the gang enhancement was part of the
charges against defendant and because it did not know
whether the gang evidence would be admissible on the drug
crimes. At the end of the evidence, the court concluded the
gang evidence was not admissible on the drug charges, and
admonished the jury to consider it only for the enhancement.
CA reverses. Without deciding whether bifurcation is mandated by analogy to Bracamonte, CA concludes that at the
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least, a court should consider bifurcation, applying an
Evidence Code section 352 test. Here, the court failed to
exercise discretion and also failed to ever delineate what
evidence was admitted solely in regard to the enhancement.
*People v. Rocha (1992) 6 Cal.App.4th 1533. Defendant and
his friend argued about gangs with a group of men from a
rival gang, when defendant’s friend shot one of the other
men. Defendant then drove his friend away from the scene.
Defendant pled to being an accessory to an ADW, and in a
court trial a PC 186.22, subd. (b) street gang enhancement
was found true. CA first finds that defendants PC 32
conviction was for the benefit of the gang, not just for the
benefit of defendant’s friend. While proof of a gang requires
showing membership of at least three people, proof of benefit
to the gang does not require proof that three specific persons
benefited. Since the ADW was clearly gang-related,
defendant’s acts in helping flee the scene were for the benefit
of the gang. CA also holds that the specific intent
requirement of PC 186.22 does not mean that defendant
must be guilty of the ADW as an aider and abettor; rather,
the specific intent goes to intent to aid the gang, and that
intent was present in defendant’s accessory crime here, even
if he did not intend to aid and abet in the assault. Green is
distinguished since it involved the substantive street gang
crime under subd. (a), rather than the subd. (b)
enhancement. CA also finds adequate proof that a primary
activity of defendant’s gang is the commission of an
enumerated crime; that element was shown by an officer’s
testimony that the ultimate goal of the gang “is to engage in
criminal activity, whether it be narcotics, …” This reference to
narcotics was sufficient to prove the element. [Seems pretty
weak.] Finally, CA finds insufficient proof of the element of a
pattern of criminal activity. To prove three other enumerated
crimes, the DA introduced only abstracts showing convictions
of three other gang members. However, only one of the
abstracts contained any reference to when the crime was
committed, as opposed to when the conviction occurred, so it
was not proved that the time requirements of PC 186.22 were
met. Also, there was no showing that any of the three prior
crimes were gang related. AG relies on several cases for the
proposition that the predicate offenses need not be gangrelated, but CA rejects AG interpretation of these cases. CA
agrees that the ADW committed by defendant’s friend in the
present incident could be one of the predicate offenses, but
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one is not enough.
People v. Godinez (1993) 17 Cal.App.4th 1363. CA concludes
that the acts used to show a pattern of criminal activity to
support a PC 186.22 street gang enhancement must have
occurred prior to the commission of the present crime.
Otherwise, the defendant would be deprived of notice when
s/he commits his/her crime that his/her acts come within the
statute. Here, all the acts used to prove the pattern occurred
after the present crime, so the enhancement must be stricken.
People v. Martin (1994) 23 Cal.App.4th 76. Defendant was in a
car that chased another car and defendant then shot and killed
a passenger in the other car. Defense claimed there had been
an earlier altercation started by a rival gang, defendant had
mistaken the victim’s car for a car from the earlier altercation,
and defendant thought someone in the victim’s car was pointing
a gun at his car. CA finds no problem with the trial court
refusal to bifurcate trial on the gang activity enhancement from
trial on the murder charge. Bracamonte is distinguished
because priors have nothing to do with a current charge, while
a gang activity enhancement is closely related to the mental
element of the underlying crime and is proved by the same
witnesses. Here, gang evidence was relevant and admissible
since defendant’s motive was relevant and gang involvement
explained the context of several of the events described by
witnesses.
People v. Funes (1994) 23 Cal.App.4th 1506. CA upholds both a
conviction of the substantive PC 186.22, subd. (a) crime of
participating in a criminal street gang, and imposition on a
murder count of the PC 186.22, subd. (b) enhancement for
murder for the benefit of a criminal street gang, concluding
there was no error in failing to instruct the jurors that they
must unanimously agree on which 2 of the several possible
predicate offenses shown by the evidence established the
element of a “pattern” of criminal gang activity. CA goes on at
some length to argue that such a “pattern” element comes
within the continuous crime exception (despite the statutory
requirement of proving 2 specific acts). In fn. 15, CA notes some
disagreement about whether the unanimity requirement applies
to the overt act element of a conspiracy, and CA finds those
cases irrelevant.
People v. Olguin (1994) 31 Cal.App.4th 1355. Outraged that a
member of a defunct gang crossed out defendant’s gang graffiti,
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defendant sought out and punched that person when he started
shouting his defunct gang’s name (disrespect). The victim was
then shot and killed by a co-defendant. CA upholds PC 186.22
gang enhancement finding. This was for the benefit of
defendant’s gang rather that a personal matter, since it was
obvious the victim died because he disrespected defendant’s
gang, not because he insulted defendant. The fact the victim’s
gang was defunct makes no difference. CA also upholds use of
the present crime as one of the predicate crimes used to
establish a pattern of criminal activity. Finally, just because
some cases have made analogies to RICO law does not mean
every element of RICO law has been made a requirement of the
California statute.
*People v. Gonzales (1995) 40 Cal.App.4th 1492. To prove the
pattern of criminal gang activity necessary to support a PC
186.22 enhancement, the People used a gang expert who
testified about several prior crimes that he believed were
gang-related for various reasons. Certified copies of court
records were produced to prove the convictions upon which
the expert relied. CA reverses the gang enhancement finding
for insufficient evidence. Per Wheeler, court records of prior
convictions are admissible only to prove the conviction; they
are hearsay and insufficient to prove the person actually
committed the acts that gave rise to the conviction. PC
186.22 requires proof of acts, not just proof of convictions.

REVIEW
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*People v. Chany (1996) 42 Cal.App.4th 667. CA finds
sufficient evidence that defendants’ assault crimes were
committed for the benefit of a gang where the perpetrators
were all associated with a gang and were all wearing gang
colors, the victims were former members of a rival gang, the
crime occurred near the center of the gang’s turf, and the
defendants used derogatory gang-oriented terms. While two
of the defendants had a personal beef against the victims, the
actual shooter did not and had no personal motivation for the
shooting.

REVIEW
GRANTED

People v. Gardeley (1996) 14 Cal.4th 605. The Supreme Court
holds that for both the criminal street gang substantive crime
and for the enhancement, when proving 2 or more predicate
offenses to show a pattern of criminal gang activity, it is only
necessary to show that enumerated offenses were committed by
gang members during the specified time period. It need not be
shown that these predicate offenses were for the benefit of, at
the direction of, or in association with a gang. That requirement
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applies only to the present offense. SC applies the statutory
construction rule that when such a phrase in used in 1 part of
a statute but excluded from another, courts do not imply it
where it was excluded. SC also discusses at some length what
is proper from a gang expert, whose opinion can rest on
inadmissible evidence as long as it is reliable. SC then finds
sufficient evidence here for both the substantive crime and the
enhancement, based largely on that opinion testimony which
was, in turn, based largely on hearsay.
People v. Akins (1997) 56 Cal.App.4th 331. On one evening,
defendant assaulted and robbed 2 different victims in 2
separate locations. He was convicted of 2 counts of robbery and
2 counts of felonious assault, and a PC 186.22 street gang
enhancement was found true as to each count. One gang
enhancement was imposed for each robbery and the others
were stayed. CA finds no PC 654 problem in imposing 2 street
gang enhancements. CA notes the split on whether PC 654
applies to enhancements at all, and then notes that “nearly all”
of the cases applying PC 654 to enhancements are in the
context of a single act against a single victim. Although
defendant here claims that both robberies were committed with
the single intent of benefiting the gang, CA sees sufficient
evidence to separate the trial court finding here, since there
were separate victims in separate robberies separated by time
and distance. CA notes that the second victim was robbed as an
afterthought, simply because his apartment light was on. Each
crime separately made the gang appear more powerful to the
neighborhood, so CA sees multiple punishment as consistent
with legislative intent and commensurate with culpability.
In re Elodio O. (1997) 56 Cal.App.4th 1175. CA follows other
cases which hold that the current offenses may be used in
proving the “pattern of criminal gang activity” element of PC
186.22, but CA concludes that the “commission of enumerated
crimes as primary activity” element must be proven apart from
the
present
crimes.
[DISAPPROVED
in
People
v.
th
Sengpadychith (2001) 26 Cal.4 316.] That can be proved by
testimony from a gang expert, and actual convictions need not
be shown. It is enough to show the gang is known for such
activity. But even this greatly relaxed proof requirement was not
met here, so CA reverses the street gang enhancement and
makes no provision for retrying it.
In re Ramon T. (1997) 57 Cal.App.4th 201. CA holds that the
“current” and “active” gang membership elements required by
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Green and Marroquin apply only to the substantive crime set
forth in PC 186.22(a), and not to the enhancement in PC
186.22(b).
People v. Ortiz (1997) 57 Cal.App.4th 480. CA holds that the
clear language of PC 186.22(b)(1) and (b)(4) means that when
the substantive crime has a life top, then a PC 186.22
enhancement results in extending the minimum term before
parole eligibility to 15 years, and does not result in any separate
term of years apart from the life term.
People v. Loeun (1997) 17 Cal.4th 1. Defendant was convicted
of PC 245, and was also enhanced per PC 186.22 street gang
enhancement. SC finds sufficient evidence of a pattern of gang
activity, concluding that the pattern can be proved entirely by
the present crime. Here, that evidence showed at least 2
separate assaults for the benefit of the gang, during the present
altercation, one by defendant and by another member of his
gang. The statute requires that the second crime needed to
establish the pattern be committed on a separate occasion or by
a different person. The latter was satisfied here, so there was no
need to satisfy the former. SC rejects the argument that a prior
offense is necessary in order to put defendant on notice that the
present crime can include the enhancement. SC sees no
unforeseeable enlargement of criminal responsibility, so this
holding can apply in this case. SC notes a recent amendment in
PC 186.22 changing “are committed on separate occasions, or
by two or more persons,” to were, but SC concludes that was
inadvertent and not a signal of a legislative intent that one of
the acts be on a prior occasion.
*People v. Castenada (1998) 62 Cal.App.4th 703. In the
context of upholding the sufficiency of the evidence to prove
defendant actively participated in a criminal street gang, for
the purpose of a substantive PC 186.22 offense, CA finds
sufficient evidence in testimony from an officer that
defendant had been seen in the company of gang members
on at least 7 occasions, coupled with expert testimony that
the present robbery was committed for the benefit of the
gang. CA agrees that “active” participation requires spending
a “substantial” amount of one’s time to the gang, but that
does not require proof of a leadership role or of any particular
quantity of time. Instead, “substantial” means only “real”
rather than imaginary. The numerous contacts shown here
demonstrated a significant involvement, that was more than
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nominal.
People v. Galvan (1998) 68 Cal.App.4th 1135. Rejecting Elodio O,
CA upholds use of the present attempted murder, robbery and
assault to establish the “primary activities” element of a gang
enhancement. The statute uses the present tense (having as one
of its primary activities…), and CA sees nothing contrary. Elodio
O. did not look to that statutory language. It also misread
Gardeley, which merely found the past activities there sufficient
to prove the primary activities element, but never said that was
the only way it could be done. CA also sees this result as more
consistent with a recent Supreme Court case (Loeun)
interpreting other aspects of the same statute. [APPROVED by
SC in People v. Sengpadychith (2001) 26 Cal.4th 316.]
People v. Zermeno (1999) 21 Cal.4th 927. Evidence showed
that defendant assaulted victim with a deadly weapon, and his
crime partner/co-gang member aided him by preventing the
victim’s friends from interfering. Defendant and his crime
partner were thus both guilty of ADW. Defendant was enhanced
per PC 186.22 on the theory that the pattern of criminal gang
activity was proved by the 2 ADW offenses by 2 or more
persons. SC disagrees. Loeun found 2 predicate offenses when
defendant and a crime partner both assaulted the same victim,
but in that case there were 2 separate assaults. Here, there was
only 1 crime (1 assault), even though 2 different people were
both criminally liable for that assault. Thus, for PC 186.22
purposes, there was only 1 predicate offense, so the
enhancement cannot apply. SC notes the double jeopardy
implications of a finding of insufficient evidence, and a recent
USSC case that indicates Monge does not apply to
enhancements that require findings of facts other than prior
convictions, but SC does not address the double jeopardy issue,
choosing instead to wait and see whether the DA chooses to
retry the enhancement.
*People v. Lozano (2001) 86 Cal.App.4th 711. Defendant was
convicted of carrying a loading firearm, made a felony
because he was an active member of a criminal street gang.
(PC 12031 (a)(2)(C).) He was enhanced 2 years per PC 186.22
(b), for committing the crime with the specific intent of
promoting or furthering criminal conduct by gang members.
CA concludes PC 654 precludes use of the enhancement in
this instance, since possession of the firearm was already
punished more severely because of the gang participation. CA
first concludes PC 654 should apply to an enhancement in
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this context per discussion in Coronado, since this is really
based on conduct and not status. On the merits, CA
acknowledges Parrish found PC 654 did not preclude multiple
punishment when an enhancement required a specific intent
not required for the crime. But here, per Robles, the
definition of PC 12031 (a)(2)(C) is the same as the elements of
PC 186.22. CA concludes this is a situation where PC 12031
(a)(2)(C) is a special statute that will commonly result in
violation of the more general PC 186.22, so the special
controls.
People v, Herrera (2001) 88 Cal.App.4th 1353. Defendant was
convicted of 1st degree murder, carrying 25 years to life. The
jury also found true a PC 186.22 gang enhancement. CA
upholds imposition of the 3 year enhancement per PC
186.22(b)(1), even though that section expressly states it does
not apply when section (b)(4) does apply, and Ortiz held that
(b)(1) and (b)(4) cannot both apply to 1 crime. CA concludes
(b)(4) does not apply here, It provides for a minimum 15 year
term for anybody sentenced to a life term. But that is a statute
passed by the Legislature and cannot override the 25 to life
term provided for 1st degree murder in a statute adopted by
Initiative. Since (b)(4) does not apply, (b)(1) does apply.
DISSENT says defendant never argued that the 15 year
minimum overrides the 25-life sentence; he simply argues that
the 25-life term with no conduct credits means he will serve the
15 year minimum required (and more), so (b)(4) is satisfied and
expressly applies here, precluding use of (b)(1).
*People v. Tillett (2001) 89 Cal.App.4th 1139. Defendants
challenge the sufficiency of evidence that their crimes were
committed for the benefit of s street gang, where the evidence
showed they were each a member of a different group, loosely
affiliated under the larger Crips group. CA disagrees. While
there was some evidence that many different groups use the
name “Crips” and that any actual “Crips” gang was quite
amorphous, there was also expert testimony that members of
different Crips cliques were considered members of Crips,
that a Crips member would never commit a crime with
someone who was not a Crips member, and that each of the
present defendants was a member of the Crips. Membership
of each defendant was also shown by tattoos associated with
gang subgroups, and possession of photos of gang members
in distinctive gang poses.
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*In re Walter S. (2001) 89 Cal.App.4th 946. Where evidence
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showed that defendant held a loaded sawed-off shotgun
between his legs while riding with another gang member in a
car defendant knew had been carjacked earlier that day by
other members of the same gang, that coupled with gang
expert testimony was sufficient to establish the gun was
possessed for the benefit of the gang. ALSO, provisions for
minors added in PC 186.30 and 186.32, requiring
registration as a gang member and the giving of any
information required by the law enforcement agency, are
construed to mean information necessary to locate the
offender – name, aliases, date of birth, residence, information
re: owned vehicles, and employment information. So
construed, CA finds no vagueness or overbreadth. CA rejects
broader option re: any information reasonably related to gang
activity, as that could risk self-incrimination. While the
registration is punishment under California law, it is not
cruel or unusual in light of the seriousness of the crimes
here. CA finds no problem in punishing under both the PC
186.22 gang enhancement and the registration requirement,
since language in Proposition 21 indicated the voters
intended the registration requirement to be in addition to the
gang enhancement, so it created an exception to PC 654.
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People v. Sengpadychith (2001) 26 Cal.4th 316. SC notes that
a PC 186.22 gang enhancement requires the jury to determine
that the current crimes were committed for the benefit of a
criminal street gang, which is defined in part as a group that
has as one of its primary activities the commission of one or
more enumerated crimes. SC holds that in determining whether
that element is proved, the trier of fact can consider the
circumstances of the charged crimes. SC disapproves of Elodio
L. insofar as it allows only evidence of past offenses on this
issue. But SC cautions that the requirement that committing
enumerated crimes be a primary activity means occasional
commission of such crimes is not sufficient, so present crimes
alone are not necessarily enough. As examples of adequate
evidence, SC lists evidence that shows such crimes are
committed consistently and repeatedly by members of the gang,
or expert testimony that the gang was primarily engaged in
enumerated activities. SC goes on to consider the impact of
Apprendi on the harmless error standard when the trial court
fails to instruct on the primary activities element. SC notes that
Wims relied on McMillan to find no federal constitutional error
in such circumstances, but Apprendi makes clear that McMillan
does not apply where the fact at issue increases the penalty
beyond the statutory maximum. That is true her for a
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discharging a firearm count, where the enhancement resulted
in an additional and consecutive term. For that count,
Chapman applies and SC remands to CA to redetermine
prejudice under that standard. But for other counts of
attempted murder, where the sentence was already life and the
enhancement merely increases the MEPD, Apprendi does not
apply, so McMillan still does and there is no federal
constitutional error. For those counts, the Watson standard
applies. Good BROAN CONCURRENCE demonstrates the
absurdity of this distinction and shows why the USSC will
eventually hold that Apprendi applies equally when an
enhancement increases the mandatory minimum sentence.
People v. Arroyas (2002) 96 Cal.App.4th 1439. After demurring
for failure to state a public offense, defendant pled guilty to
vandalism w/less than $400 in damages, charged as a felony
per PC 186.22, subd. (d), and then enhanced 2 years per PC
186.22, subd. (b)(1). CA first upholds the denial of the demurrer
since vandalism w/damage less than $400 does state a public
offense per PC 594, regardless of whether it was properly
charged as a felony rather than a misdemeanor. But CA goes on
to find the felony allegations proper, as PC 186.22 (d) clearly
allows a judge to sentence a qualifying misdemeanor as a
felony. Then, tracing the history of PC 186.22, CA sees no
indication the legislature intended to allow bootstrapping a
misdemeanor into a felony and then also adding a second dose
of harsher punishment for the gang aspects. CA finds the
statute ambiguous on that point and construes it in defendant’s
favor, to disallow a 2 year PC 186.22 enhancement on a crime
that was only a felony because of other provisions of PC 186.22.
People v. Duran (2002) 97 Cal.App.4th 1448, CA upholds PC
186.22 gang enhancement, finding that one of the required
predicate offenses was properly proved by a certified minute
order showing another gang member’s conviction of a listed
offense. CA distinguishes Wheeler, re: evidence of conviction is
hearsay when used to prove the underlying conduct. CA notes
that in 1996, EC 452.5 was enacted to create a new hearsay
exception that allows an official record of conviction to prove the
commission, attempted commission, or solicitation of a criminal
offense. In fn. 5, CA adds that PC 186.22 was also amended in
1996 to allow the predicate offenses to be shown by proving the
commission or attempted commission or the conviction of a
listed crime, so EC 452.5 is even needed here. CA also
concludes that there was sufficient evidence that the certified
minute order was for the same person named as another
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member of the gang. That was shown by the testimony of a gang
expert, familiar with that other member and his criminal
history, that the gang member was the same person named in
the minute order. CA also finds adequate proof that the
commission of listed offenses was one of the gang’s primary
activities. Although the gang expert testified that “putting fear
in the community” was one of the gang’s primary activities, he
quickly added they did that by committing robberies and ADW,
and by selling drugs.
People v. Augborne (2002) 104 Cal.App.4th 362. Defendant
challenges sufficiency of evidence to prove a PC 186.22 gang
enhancement, urging that there was no evidence to show that
at the time the required predicate offenses were committed the
persons who committed them were gang members. CA sees no
such requirement in the statute. CA notes that in Gardeley, the
Supreme Court found no requirement that the predicate
offenses be for the benefit of, at the direction of, or in
association with the gang. CA concludes it reasonably follows
that there is no requirement that the persons who committed
them were gang members at the time the offenses were
committed.
In re Jose P. (2003) 106 Cal.App.4th 458. CA finds sufficient
evidence to prove that the present crimes were committed for
the benefit of the Norteño street gang. CA distinguishes Valdez
as involving different expert evidence that found that members
of a caravan of individuals from Norteño cliques did not have a
sufficient common identity to be considered a street gang. Here,
the expert testimony established an ongoing association of
around 600 persons and was otherwise sufficient to establish
them as a street gang. CA also finds no PC 654 problem in
sentencing the minor for both the substantive crime of PC
186.22 and a PC 186.22 enhancement on other crimes. Here,
the substantive crime finding was not necessarily based on the
same underlying crime as the one to which the attachment
attached. But even if it had been the same, per Herrera the
objective in a robbery was to take property (an objective not
altered by the fact the robbery was for the benefit of the gang),
while the objective in the PC 186.22 crime was to participate in
the gang. With different intents and objectives, PC 654 does not
apply.
Robert L. v. Superior Court (2003) 30 Cal.4th 894. Construing
PC 186.22(d) re: “any person convicted of a public offense
punishable as a felony or a misdemeanor” committed for the
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benefit of a criminal street gang shall be punished by … 1, 2, or
3 years,” SC first concludes that the provision does not define
an enhancement (since it is not added to a base term) or a
substantive crime (since it does not define or set forth elements
of a new crime), but is instead an alternate penalty provision.
SC then concludes that the phrase “punishable as a felony or a
misdemeanor” is not a term of art referring to a PC 17 wobbler,
but is instead used in its ordinary sense to refer to all felonies
and all misdemeanors. (SC stresses the need to look only at
evidence of the initiative drafters’ intent that was before the
voters, and not at any that was not presented to the voters. SC
also relies heavily on what the opponents argued was the
meaning of the initiative,) SC sees no danger of absurd results
as sensible DAs will not choose this alternate penalty over the
penalty prescribed for crimes such as murder. KENNARD
DISSENT explains several flaws in the majority reasoning and
notes that all but a rare few felonies already provide for longer
terms, so the majority construction would render “a felony”
meaningless.11. Vehicle Code § 23182 (Causing bodily injury to
more than 1 person while driving under the influence)
People v. Harper (2003) 109 Cal.App.4th 520. Defendant was
convicted of 1st degree murder, committed for the benefit of a
criminal street gang. He was sentenced to 25 year to life, plus a
CS 10 year street gang enhancement. CA rejects Ortiz and
follows the dissent in Herrera, concluding that when the
underlying crime carries an indeterminate life term, the plain
meaning of the street gang statute mandates use of the 15 year
minimum term alternate sentencing scheme, rather than the 10
year enhancement. CA acknowledges the 15 year minimum will
have little effect here (although CA notes the BPT can consider
the gang finding when setting a parole date), but it is not the
role of the courts to rewrite statutes to improve their logic.
People v. Johnson (2003) 109 Cal.App.4th 1230. Defendant was
sentenced to 15 years to life for 2nd degree murder, and was
enhanced 10 tears per PC 186.22 (b). CA notes that PC 186.22
(b)(1) is expressly inapplicable when sections (b)(4) or (b)(5)
apply. The latter applies here, as it includes any felony
punishable for life. Thus the 10 year enhancement was
improper; instead, section (b)(5) subjects defendant to a 15 year
minimum parole eligibility period. CA distinguishes Herrera
which involved 1st degree murder and a 25-life sentence, which
made the 15 year MEPD seemingly irrelevant. That will not be
the case with 2nd degree murder. CA goes on the reject Herrera
anyway, since even in a 1st degree murder case, the gang
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finding can be considered by the Board of Prison Terms in
deciding when defendants should be paroled. CA sees the
statutory language as unambiguous, needing no construction.
CA sees nothing absurd about a statute that has little impact
on cases where the time to be served before the MEPD is
already very lengthy.
People v. Montes (2003) 31 Cal.4th 350. Defendant was
sentenced to 7 years for attempted murder, plus a consecutive
10 year street gang enhancement and a consecutive 25 years to
life term per PC 12022.53, for firearm use and great bodily
injury. SC concludes that the 25 years to life per PC 12022.53
does not make the sentence for attempted murder a life
sentence within the meaning of PC 186.22 (b)(5) re: violation of
gang enhancement provisions in the commission of a felony
punishable by imprisonment for life results in 15 year MEPD.
SC concludes that applies only when the underlying crime itself
is punishable by life.
People v. Morales (2003) 112 Cal.App.4th 1176. Evidence
showed defendants robbed drug customers, killing one in the
process. All 2 were gang members. An expert testified to his
opinion the crime was for the benefit of the gang, since
members commit crimes with other gang members who will be
loyal to them and can be trusted to watch their back. The gang
would benefit by the intimidation impact and notoriety among
gang members and the general public. Defendant argues if this
is enough, then any crime by any gang member would be
deemed a crime for the benefit of the gang. CA says this is not
that bad, as this was not just a crime by a gang member, but by
several acting in association with one another. CA seems
untroubled by the fact that any crime committed by multiple
gang members would satisfy the PC 186.22 elements. The fact
that the evidence was relevant to the present crime made it
admissible and somehow sufficient. CA sees no circular
reasoning. There may be close cases when one gang member
acts alone, but CA does not see this as such a close case. CA
concedes several gang members could commit a crime together
on a frolic unrelated to the gang, but CA sees no such evidence
here. Since there was also evidence defendant intended to
commit the crimes with known gang members, CA sees that as
enough to allow the jury to infer the element of intent to benefit
the gang.
People v. Perez (2004) 118 Cal.App.4th 151. CA finds insufficient
evidence of the “primary activities” element of the criminal
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street gang enhancement. That requires showing that the
group’s members have consistently and repeatedly committed
listed criminal activities. The evidence showed at most
shootings of a few individuals over a period of less than a week,
plus a beating 6 years earlier. No expert testimony covered this
element. That does not establish consistent and repeated
criminal activities.
People v. Hernandez (2004) 33 Cal.4th 1040. Defendant was
charged with PC 211. He sought bifurcation of 186.22
enhancement, but that was denied because proof of the 211
would permit reference to the victim’s belief defendant was a
gang member. By analogy to Calderon, SC agrees the trial court
has discretion to bifurcate, although SC sees less need in most
cases for bifurcation than would be the case for prior
convictions, since the gang enhancement is often intertwined
with the charged offense. SC applies standards similar to
severance cases. The party seeking bifurcation must
demonstrate a substantial danger of prejudice. Here, much of
the gang evidence was relevant to the proof of the intimidation
defendant used to gain possession of the victim’s money. While
other gang crimes used to prove the pattern of gang activity
would not have been admissible in a bifurcated guilt trial, the
crimes used here (auto theft) were not very inflammatory. SC
also sees no error here in failing to instruct on the limited use of
the gang evidence, as that would have been apparent in context
here. If there was error, it was harmless, as most of the gang
evidence was properly considered, and other parts were not
inflammatory.
People v. Vy (2004) 122 Cal.App.4th 1209. CA upholds
sufficiency of the evidence of the “primary activities” element of
a PC 186.22 gang enhancement. Here, the evidence showed
violent assaults by gang members in early March and early
May, with the present crime in late May. CA concludes 3 such
incidents in such a short time, especially when committed by a
small gang, shows that violent assaults are a primary activity of
the gang. The fact the gang had existed for 2 years with no
evidence of earlier violence makes no difference. CA sees no
requirement to look to the entire existence of the gang in order
to conclude that such assaults are consistently and repeatedly
committed. CA also notes there was expert opinion evidence
that such assaults were a primary activity of the gang. CA also
finds no error in instructing that the present attempted murder
can be a predicate crime for the primary activities element.
While attempted murder is not an enumerate offense, murder
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is. Attempts to commit enumerated crimes can be considered
for the “pattern of criminal activity” element, so CA sees no
reason to preclude them from the “primary activities” element.
Otherwise, a gang that committed numerous unsuccessful
attempted murders would not qualify, which the legislature
could not have intended.
People v. Briceno (2004) 34 Cal.4th 451. Proposition 21 added
to the list of serious felonies in PC 1192.7 (c)(28) “any felony
offense which would also constitute a felony violation of Section
186.22” SC holds that includes any felony committed for the
benefit of a street gang as defined in the PC 186.22 (b)(1)
enhancement, not just the substantive offense of active
participation in a criminal street gang. SC concedes the
statutory language could be read either way, but looking at
legislative intent, SC concludes the voters wanted to
dramatically increase sentences for all gang-related crimes. SC
also points to other instances where the legislature has used
the term “felony violation” to include provisions that are clearly
enhancements, not just substantive offenses.
People v. Bautista (2005) 125 Cal.App.4th 646. Defendant was
convicted of PC 246.3 grossly negligent discharge of a firearm
(among other charges) and was enhanced per PC 667(a) and PC
186.22(b)(1)(B). The jury found true the allegation that the
offense was a gang-related felony per PC 186.22(b)(1).
Defendant argues he was deprived of a jury finding on the facts
supporting the enhancements. Both enhancements applied only
if the current offense was a serious felony per PC 1192.7 (c). PC
246.3 is not expressly listed, but would qualify if defendant
personally used a firearm or if the offense would also constitute
a felony violation of PC 186.22. CA agrees that Apprendi cases
entitled defendant to a jury determination of the facts that
would establish the present crime as a serious felony. Here, the
jury never determined whether defendant personally used a
firearm, as the crime was shown by alternate theories that
defendant was the shooter or that he aided and abetted the
shooter. But the jury did determine that the present crime was
for the benefit of a gang. Defendant seeks to distinguish
Briceno, because here the issue is whether the current offense
was a serious felony, not whether a prior offense was. CA
concedes ambiguity in Briceno, but concludes that it does allow
a jury finding per PC 186.22 (b)(1) to be tantamount to a finding
that the present offense was for the benefit of a gang per PC
186.22 (a), despite minor differences in the elements. Thus,
there was no prejudice from any Apprendi error.
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People v. Lopez (2005) 34 Cal.4th 1002. Defendant was
convicted of first degree murder and sentenced to 25 years to
life. He was also given a CS 10 year criminal street gang
enhancement per PC 186.22(b)(1)(C). SC concludes the PC
186.22(b)(1)(C) and 186.22(b)(5) exception for crimes punishable
by life, for which the enhancement results instead in a
minimum term of 15 years before parole eligibility. SC cites
other contexts in which it has found a sentence of X years to life
to be the same as a life sentence. SC sees no ambiguity, but
even if there was one, SC still sees no basis to conclude there
was any intent to exclude first degree murderers from the reach
of 186.22(b)(5). While this means the enhancement does not
increase defendant’s term here, Proposition 21 expressly
recognized that its provisions would not always establish the
greatest possible punishment. SC also notes that the PC 186.22
finding is not rendered meaningless, as it may be considered by
the Board of Prison Terms in setting a release date.
In re I. M. (2005) 125 Cal.App.4th 1195. Distinguishing
Nathaniel C. and Leland D., CA stretches to find adequate proof
of a predicate offense where a probation officer testified, based
on police reports, about three crimes by another gang member.
CA concedes the evidence was weaker than in Gardeley, where
court records were used to prove a conviction, but CA finds
more here than in Nathaniel C. or Leland D., because here the
probation officer did have personal knowledge that the suspect
in the predicate crimes was a member of the gang. While the
police reports were hearsay in regard to that member’s conduct,
they were admissible to show the police were investigating that
member for the crimes. The probation officer had personal
knowledge that the other gang member was being prosecuted
for one of the crimes and that supports an inference that there
was significant evidence that he had, in fact, committed that
offense! That satisfies the predicate crime element of PC 186.22.
People v. Martinez (2005) 132 Cal.App.4th 531. Defendant was
convicted of PC 245 with a PC 186.22 gang enhancement. The
trial court also found that the present and a prior felony were
both PC 667 serious felonies, resulting in a doubled term
pursuant to the Three Strikes Law. CA notes that the current
felony was a serious felony only because the jury found the
gang enhancement true. Per Bautista, since it is the gang
enhancement that makes this a serious felony, that same
finding cannot also be used to support the increased penalty for
the enhancement per PC 186.22 (b)(1)(B), but instead the
penalty would be limited to that provided by PC 186.22 (b)(1)(A).
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Assuming PC 654 applies to enhancements, CA sees analogy to
Coronado, which held that 654 would still not apply to prior
conviction enhancements, since they relate to status and not
conduct. Thus, CA sees no problem with punishing def both
under PC 186.22 (b)(1)(A) and under the Three Strikes Law,
since the latter is based on recidivist status, even though it
relied in part on the gang activity finding.
People v. Florez (2005) 132 Cal.App.4th 314. Defendant was
convicted of PC 246 with a PC 186.22 gang enhancement. PC
2933.1 limits work conduct credits to 15% for any felony listed
in PC 667.5, subd. (c). CA concludes that the gang
enhancement finding brings the PC 246 conviction within PC
667.5 (c), since the latter includes any felony punishable by
imprisonment for life. PC 186.22 (b)(4), as amended by
Proposition 21 in 1998, provides that when PC 246 is
committed for the benefit of a gang, the penalty is 15 years to
life. CA distinguishes Thomas, which held the 15% limit was
inapplicable when the life term was not for the current
conviction, but was only for Three Strikes recidivism. Here, the
alternative penalty provided in PC 186.22(b)(4) becomes the
punishment for the current felony itself.
People v. Maldonado (2005) 134 Cal.App.4th 627. To prove the
predicate offense necessary to support a PC 186.22
enhancement, the DA proved two other members of the gang
had been convicted opf PC 245 assault with a firearm.
Defendant argues that PC 186.22, subd. (e)(1) lists only assult
with a deadly weapon or by means of force likely to produce GBI
(PC 245 (a)(1)), and does not list assault with a firearm,
contained in PC 245 (a)(2). CA rejects this as a narrow reading
and concludes that assault with a firearm is simply an
aggravated form of assault with a deadly weapon, and to
exclude it would be irrational.
11. Vehicle Code § 23182 (Causing bodily injury to more
than 1 person while driving under the influence)
People v. Gibson (1991) 229 Cal.App.3d 284. Defendant was
convicted of driving under the influence and causing bodily
injury to more than 1 person. The evidence showed serious
injuries to 1 victim and minor injuries to 2 others (scratches
and minor bruises to 1, and cuts, bruises, and soft tissue injury
requiring chiropractic treatment to the other). The jury found
that more than 1 had been injured, but failed to specify who
was injured, as is required in the statute. CA concludes it must
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reverse the enhancement finding. Although all jurors agreed
that at least 1 of the minor injury victims came within the
section, it cannot be determined whether all jurors agreed on
the same one. The injuries were not sufficiently serious or
described in enough detail to allow the CA to find that either of
the minor injury victims necessarily came within the section.
*People v. Bradford (1994) 22 Cal.App.4th 433. Defendant
was convicted of second degree murder and driving under the
influence causing bodily injury, based on one accident in
which 1 victim was killed and 2 were injured. Both injured
victims were listed as victims of the driving under the
influence counts. Defendant was enhanced per VC 23182 for
each of the three victims. CA holds that only one VC 23182
enhancement is proper. Per People v. McFarland (1989) 47
Cal.3d 798, 805, fn.8), only additional victims, and not the
victim of a substantive count, can be the basis for a VC
23182 enhancement. Where multiple victims are named in
separate substantive counts, the number of “additional”
victims is reduced. Only one victim was needed for the felony
driving under the influence count, so one can be considered
an additional victim, supporting one VC 23182 enhancement.

ORDERED
UNPUBLISH
ED

*People v. Rodriguez (1995) 37 Cal.App.4th 413. Defendant
was convicted of felony driving with BA over .10, causing
bodily injury to 4 persons. He was given the mid term of 2
years, plus 3 one year enhancements per VC 23182, for the 3
additional injured victims. CA applies the double-the-baseterm limit, to restrict the enhancements here to 2 years. CA
refuses to imply an exception since that has only been done
when there is a constitutional directive (apply priors without
limitation), or where the enhancement would rarely, if ever,
apply (avoid absurd consequences). Neither of those
circumstances applies here. CA also finds no problem with
the fact that VC 23182 contains its own limit of no more than
3 enhancements. That can properly be applied independently
of and complementary to the double-the-base-term limit.
Thus, the 2 provisions can be harmonized and any ambiguity
should be resolved in favor of the defendant.

ORDERED
UNPUBLISH
ED

People v. Valenzuela (1995) 40 Cal.App.4th 358. After pleading
guilty to 2 counts of vehicular manslaughter, defendant argues
that he should have instead been charged with only one count,
with a VC 23182 enhancement for the 2d victim. CA first notes
the lack of objection below and the failure to obtain a certificate
of probable cause resulted in a waiver of the issue. CA
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summarily rejects the argument that sentencing on the 2
counts was illegal and subject to correction at any time. CA
adds summarily that it does not see any reason why the
existence of the VC 23182 enhancement should curtail the DA’s
discretion to charge multiple counts of vehicular manslaughter,
or the court’s ability to sentence on both counts.
People v. Arndt (1999) 76 Cal.App.4th 387. Defendant was
convicted of felony driving under the influence of a drug and
transporting cocaine. Three people were injured in an accident.
Defendant was enhanced 3 times per PC 12022.7 for GBI on
each of the victims, and was also enhanced twice per VC 23182
for causing bodily injury to more than one person. CA first finds
that VC 23182 is not a special statute that controls over PC
12022.7. That rule applies to enhancements, but does not apply
here as each enhancement has elements the other does not great bodily injury on any victim vs. bodily injury on more than
one person. As for PC 654, CA notes the unsettled split as to
whether it applies to enhancements. Per Coronado, CA
concludes the nature of bodily injury enhancements are such
that PC 654 should apply. But, distinguishing Wilkoff, CA
concludes PC 654 does not bar multiple PC 12022.7
enhancements when there are multiple victims. However, as to
any particular victim, the single injury cannot support
enhancements under both PC 12022.7 and VC 23182; only the
greatest can apply. Finally, CA concludes PC 654 does not
preclude sentencing on both the DUI count and the
transporting count.
12. Health and Safety Code §11353.1 (Giving cocaine to
a minor at least 4 years younger than defendant)
People v. Hernandez (1993) 18 Cal.App.4th 1840. Defendant
was given a subordinate 2 year CS term (1/3 of the 6 year
middle term) for giving cocaine to a minor, enhanced 3 years
per H&S 11353.1 because the minor was at least 4 years
younger than defendant. CA upholds the enhancement, finding
that H&S 11353.1 is a special statute that controls over the
more general enhancement limitation language of PC 1170.1,
which would preclude any enhancement of a subordinate term
that is not a listed violent felony. CA relies on strong language
in H&S 11353.1 making it clear the legislature intended it to
apply regardless of any other provision of law.

681

13. Health and Safety Code §11353.6 (Possession for
Sale or Sale of Specified Drugs Within 1000 Feet of a
Public High School)
People v. Williams (1992) 10 Cal.App.4th 1389. CA upholds
enhancement for possession of cocaine base for sale within
1000 feet of a public high school. Although the event occurred
in July, and there was no evidence that school was in session at
that time of the year, CA finds a clear legislative intent to apply
the enhancement without time limitations (although CA never
answers defendant’s hypothetical of an abandoned high school).
CA applies the rule that imposition of time limits in related
statutes shows the intent to omit them in this particular
statute. CA finds a rational basis for such application, since it is
the best way to discourage future drug trafficking in the area of
the school.
People v. Figueroa (1993) 20 Cal.App.4th 65. Defendant was
convicted of sale of cocaine and enhanced per H&S 11353.6 for
selling near a school. While his appeal was pending, 11353.6
was amended to add the element that the school be in session
or that minors be using the facility when the sale occurs. CA
holds per Estrada that defendant is entitled to the retrospective
benefit of the amendment, since it now requires that more be
proved before the enhancement can be imposed. CA refuses to
take judicial notice of the time and day of the sale or to consider
prelim evidence, since defendant is entitled to a jury
determination of every element. But rather than strike the
enhancement, CA remands to give the DA a chance to prove it.
This is not an ex post facto use of the new version, since the
change is not to defendant’s disadvantage, and it is he who
seeks retrospectivity. CA also finds no double jeopardy since
that does not apply when the insufficiency of the evidence is
caused by the fact that the law at the time rendered the missing
evidence irrelevant.
People v. Todd (1994) 30 Cal.App.4th 1724. Defendant sold
drugs to minors near a school when H&S 11353.6 provided for
enhancement for such activities within 1000 feet of a school.
While the case was pending, H&S 11353.6 was amended to
expand the crimes to which it applied, but to also limit its effect
to such crimes that took place within 1,000 feet of a school, in a
public area or business establishment. Defendant’s crime
occurred inside an apartment. CA holds per Estrada that
defendant was entitled to the advantage of the new limiting
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language, even though other changes to the statute (which did
not affect this case) expanded the reach of the statute.
People v. Jimenez (1995) 33 Cal.App.4th 54. Defendant was
convicted of sale of cocaine and enhanced per H&S 11356.3
because the sale occurred in a public area and within 1,000 feet
of a school. The sale occurred in a residential driveway.
Defendant argues this was private property, not a public area,
and the jury was not instructed on the need to find that the sale
occurred in a public area. CA concludes that this was a public
area, even though on private property. The area was clearly
visible and readily accessible to passersby. The purpose of the
enhancement is to protect school children from being solicited
or from being exposed to drug sales activity. CA agrees that
there was a sua sponte duty to instruct on the public area
element of the enhancement. AG argues this is not an element,
but an exception that amounts to a defense. CA disagrees, since
the statute says “Within 1,000 feet of a [school] means any
public area …” If this were an exception, then the same would
be true of all the other distance and location elements. But the
jury was not precluded from considering all the elements, so the
harmless beyond a reasonable doubt test applies. This error
was harmless because the defense attorney conceded in
argument the enhancement applied and the only issue was
whether defendant was guilty. Also, this was clearly a public
area per undisputed evidence.
People v. Madrigal (1997) 57 Cal.App.4th 400. CA holds that the
PC 1170.1 double-the-base-term limit does not apply to H&S
11353.6 enhancements. Although H&S 11353.6 is not listed
among the exceptions specified in PC 1170.1(g)(1), it contains
its own provision that it shall be applied in addition to any
other punishment and shall not be limited by any other
provision of law.
People v. Marzet (1997) 57 Cal.App.4th 329. CA holds that when
the H&S 11353.6 enhancement (committing a specified drug
crime in a public place within 1,000 feet of a school) is applied
to conspiracy to commit the drug offense, the public place
element is satisfied if any overt act in furtherance of the
conspiracy occurs in a public place, even where the actual sale
is to occur inside a private residence. Here, the buyer and seller
arrived at the place of sale (across the street from a school), and
while still on the sidewalk the sellers said they had the kilo, it
was in the house, and they asked if the buyer was ready. CA
characterizes this as the final negotiations and concludes this
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did constitute an overt act in furtherance of the conspiracy.
Although the jury was not instructed on the need to find the
offense occurred in a public place, CA applies the Watson
standard to enhancement instructional error, per Wims, and
finds the error harmless since it was undisputed that the final
negotiations took place in front of the house.
People v. Townsend (1998) 62 Cal.App.4th 1390. Recognizing
different possible interpretations of the language in H&S
11353.6, CA concludes the interpretation most consistent with
legislative intent is that the enhancement applies whenever
students are on campus – whether the school is open or closed
– and the offense takes place either on campus or within 1,000
feet of the school boundary. CA recognizes this means the
enhancement does not apply when the school is closed and no
students are on campus, even if drug activity takes place in the
presence of a child and within 1,000 feet of the campus. CA
finds no vagueness since the ambiguity was easily cured by
interpretation. CA finds sufficient evidence in the present case
since the evidence shows the offense occurred just before the
school closed, or else it occurred just after the school closed,
but students were on campus playing basketball. Whether they
were authorized to be on campus at that time makes no
difference. DISSENT argues the enhancement applies within
1,000 feet of the school any time a child is present within that
area, regardless of whether the school is open or closed. But
DISSENT would also find the statute too vague to have provided
this defendant with constitutionally adequate notice.
People v. Atlas (1998) 64 Cal.App.4th 523. Defendant was
arrested in possess of cocaine in an amount sufficient to
indicate intent to sell. Because the arrest occurred within 1,000
feet of a school, he was enhanced per H&S 11353.6. CA
concludes there is no requirement that there be an intent to sell
the drug within 1,000 feet of a school. There is no such
requirement in the statute and CA sees no reason to read in
such an intent. The purpose of the statute, deterring drug
distribution in and around schools, is best served by a broader
construction of the statute.
14. Penal Code § 422.75 (Commission of felony because
of victim’s race, color, religion, etc.) and 422.7
(raising misdemeanor to felony)
In re M.S. (1995) 10 Cal.4th 698. SC upholds PC 422.6 hate
crimes and PC 422.7 enhancement raising misdemeanors to
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felonies when the motivation is equivalent to a hate crime.
Distinguishing the United States Supreme Court in Kelner, SC
distinguishes political hyperbole from unprotected threats,
construes PC 422.6 per Lashley to require a specific intent to
deprive a person of a state or federal constitutional right, and as
construed, SC finds no overbreadth. “Group of persons,” means
a specific group of individuals, not an abstract group or
protected class. In view of the specific intent requirement, it is
not necessary that the threat of harm be imminent. SC
construes “apparent ability” in PC 422.6 to mean only that the
threat, objectively would reasonably tend to induce fear; it is
not necessary to establish the particular victim actually did
have such fear. Deprivation of civil rights need not be a
predominant purpose, only one purpose, but the victim’s status
must be a substantial factor in the selection process.
(Concurring opinion discusses this in more detail.) SC finds no
improper content-based regulation, since there is no realistic
possibility that the statute will be used for official suppression
of ideas. Similarly, PC 422.7 does not violate the Mitchell
proscription against using abstract beliefs to determine
sentence. SC sees no implied exception from PC 654, and
remands for determination as to whether the conduct
underlying the PC 422.6 count is the same as that underlying
other counts that were enhanced per PC 422.7. Finally, SC
finds the pleadings sufficiently notified defendants of the nature
of the rights they violated; by alleging assault with a deadly
weapon and battery, the pleadings clearly alleged violations of
the right to be free from personal violence.
People v. Superior Court (Aishman) (1995) 10 Cal.4th 735. SC
holds that PC 422.75 contains no specific intent element. PC
422.6 has been held to contain a specific intent element based
on the word “wilfully,” and PC 422.7 has been held to contain
such an element based on the phrase, “for the purpose of,” but
nothing in PC 422.75 contains such language, or anything else
to support a specific intent element. SC also notes per M.S. that
just as in PC 422.6 and 422.7, the words “because of” in PC
422.75 means the victim’s protected characteristics must have
been a cause in fact and a substantial factor motivating the
underlying crime.
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15. P.C. 667.9 (Offense Against Specified Defenseless
Victims) (See also Section IV-B-1-n, re: same
enhancement when there is also a qualifying prior)
People v. Huricks (1995) 32 Cal.App.4th 1201. CA upholds a PC
667.9, subd. (a) enhancement for committing a serious felony
against a specified defenseless victim, concluding that it is no
longer necessary to have any prior serious felony conviciton in
order to qualify for this enhancement. Although the statute still
has the “in addition to” language that was key to the result in
Jones, nonetheless the post-Jones amendment to the statute
now makes it clear that subd. (a) applies to first offenders.
People v. Luckett (1996) 48 Cal.App.4th 1214. Defendant’s
sentence was enhanced per PC 667.9 because his robbery
victims were over 60. The trial court commented that his total
sentence was too long, but the court believed it had no
authority to strike the PC 667.9 enhancement because it is not
among those listed in PC 1170.1, subd. (d) or (h). CA remands,
concluding that there is authority to strike the enhancement
since no statute expressly precludes striking it and nothing else
in the legislative history indicates a clear intent to abrogate the
power to strike. CA distinguishes cases where an enhancement
was listed in 1170.1 and then deleted from the list, affirmatively
showing an intent to remove authority to strike. The fact that
PC 1170.1 has been amended since PC 667.9 was adopted, and
PC 667.9 was still not added makes no difference. CA also
summarily rejects the argument that PC 1170.1 is a specific
statute that controls over PC 1385.
16. P.C. 12022.9 (Causing Termination of Pregnancy
During Felonious Attack on a Pregnant Woman)
People v. Dennis (1998) 17 Cal.4th 468. Defendant killed his exwife with a machete, and in the process killed her 8 month
fetus. Defendant was convicted of 1st degree murder of his exwife and 2d degree murder of the fetus. Defendant argues that
PC 12022.9, which came into effect after his crime but before
his trial, constituted an LIO or a lesser related to murder of a
fetus, and the jury should have been so instructed. SC
disagrees since PC 12022.9 is clearly an enhancement, not a
substantive offense, and therefore cannot be treated like a
substantive offense. Thus, it could not serve as an LIO, lesser
related, or alternative charge. SC sees no Beck problem since
this was not a capital murder or nothing situation, in that jury
could have gone for lesser crime on the mother. CA sees no
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Estrada application since PC 12022.9 was not meant to reduce
penalty for fetal killing with malice, but to provide a penalty for
fetal killing without malice, under specified circumstances.
People v. Taylor (2004) 19 Cal.App.4th 628. Defendant punched
his 7 months pregnant girlfriend in the stomach, knowing she
was pregnant, causing complications that necessitated a Csection and premature birth of a live baby who died a month
later from complications due to the premature birth. Defendant
was convicted of second degree murder of the baby and PC
273.5 infliction of corporal injury on the mother. The latter
count was enhanced per PC 12022.9, for injury causing
termination of the pregnancy. CA upholds the enhancement,
seeing no basis to limit it to pregnancies that end in miscarriage
or abortion. The point of the enhancement is the injury to the
woman, not to the fetus she carries. Here, the assault ended the
pregnancy two months prematurely, by forcing the immediate
delivery through a C-section.
17. PC 368(b)(3)(A) (Proximately Causing the Death of a
Senior Citizen, in the Commission of Elder Abuse)
People v. Adams (2001) 93 Cal.App.4th 1192. One defendant
was convicted of second degree murder and the other of
voluntary manslaughter. Both were enhanced per PC
368(b)(3)(A), for proximately causing the death of a senior
citizen. CA notes that PC 368 (b)(1) creates the crime of abuse of
elder or dependent adults. The enhancement in subd. (b)(3)(A) is
expressly applicable only “in the commission of an offense
described in paragraph (1).” CA concludes this means the
enhancement provision applies only to persons convicted of the
crime of elder abuse. CA sees no intent to create a broader
enhancement applicable to other crimes that involve an elderly
victim. CA then reviews the legislative history of PC 368 and
comes to the same conclusion. CA notes the provisions of PC
12022.7 which apply to crimes against elderly persons in a
different form. If the Legislature intended to broaden that
provision, PC 12022.7 would have been the logical place to do
so.
18. PC 186.10 (Money Laundering)
*People v. Athar (2002) 105 Cal.App.4th 479. Defendant was
convicted of conspiracy to launder money, and was enhanced
4 years per PC 186.10, subd. (c)(1)(D) for a money laundering
transaction exceeding $2.5 million. Defendant claims the
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Review
Granted
and
retransferre

indictment failed to charge the facts of each individual
transaction. CA sees no such requirement, and notes it would
be enormously cumbersome since it is common to keep
individual transactions under $10,000 to avoid federal
reporting requirements. CA also sees no substantial
prejudice, since the allegations and overt acts gave defendant
ample notice. Defendant also argues that since the
indictment did not charge multiple money laundering
violations, the jury should have been instructed it could find
the $2.5 million enhancement true only if that entire amount
had been laundered in a 24 hour period. CA disagrees,
finding that multiple transactions were alleged despite the
fact that each was not described in detail. Although the jury
was not instructed that it could aggregate transactions only if
they arose from a common plan or scheme, that was
harmless as the conspiracy verdict establishes the jury did
find a common plan or scheme. Also, even though only
$800,000 of the transactions occurred within the statute of
limitations period, the evidence allowed the jury to find that
the object of the conspiracy was to launder $2.5 million; once
an overt act is found that is within the statute of limitations,
other overt acts outside the statute of limitations may be
considered in defining the scope of the conspiracy.

d for
reconsidera
tion;
redecided
at 112
Cal.App.4th
73; review
granted and
decided at
36 Cal.4th
396 in an
opinion
which did
not reach
the issues
set forth in
this
summary

People v. Athar (2005) 36 Cal.4th 396. Defendant was
convicted of conspiracy to launder money, and was enhanced 4
years per PC 186.10, subd. (c)(1)(D) for a money laundering
transaction exceeding $2.5 million. SC notes that PC 186.10
(c)(1) says nothing about application to conspiracy. Instead, it
applies only to persons punished under subd. (a), which applies
only to money laundering. However, PC 182 provides that a
person convicted of conspiracy is to be punished in the same
manner as provided for the target felony. SC concludes this
means that defendant here is punished for the conspiracy
under PC 186.10, subd. (a), and that makes the enhancement
provisions applicable to him. SC distinguishes Hernandez and
also distinguishes H&S 11370.4 (which does specifically refer to
conspiracies as well as substantive crimes) because H&S
11370.4 refers to persons convicted under specified sections,
rather than punished under specified sections. KENNARD
DISSENT argues strongly that Hernandez should apply here,
that the statute is ambiguous, and that the rule of lenity should
result in an interpretation in defendant’s favor.
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19. PC 186.11 (Aggravated White Collar Crime)
People v. Williams (2004) 118 Cal.App.4th 735. Defendant was
convicted of violating Corporations Code 25401 and was
enhanced per PC 186.11 for a pattern of fraudulent takings that
totaled more than $500,000. Defendant claims an ex post facto
violation, as 40% of the $500,000 was based on transactions
that occurred before PC 186.11 was passed. CA disagrees,
applying the rule that a law is applied retroactively only if it
attaches new consequences for conduct completed before the
law became effective. Where a course of conduct spans the
period before and after the law was passed, there is no violation
of ex post facto principles. Once the law was passed, defendant
had fair warning that of he continued his pattern of fraud, he
could be subjected to the higher penalty. If he had stopped
then, he would not have been enhanced.
C.

Special Rules for Violent Sex Offenses (See also section IV(B) re:
more general enhancement provisions)
1.

General Principles

People v. Stought (1981) 115 Cal.App.3d 740. CA holds that
defendant is subject to the full, separate and consecutive term
provisions of PC 667.6 merely by being found guilty of multiple
sex offenses. There is no requirement that anything more be
pled or proved. (Accord: People v. Masten (1982) 137 Cal.App.3d
579.)
People v. Preciado (1981) 116 Cal.App.3d 409. Defendant p1ed
to three counts of rape, with use of knife, two counts of forcible
oral cop, and one count of attempted rape. Per PC 667.6, subd.
(d), he received full CS terms, for a total of 33 years. CA finds no
cruel or unusual punishment since the statute is geared to
provide additional time based on additional culpability. CA also
finds the total term is not disproportionate for multiple violent
rapes. CA finds no equal protection issue because defendant is
not similarly situated with defendants who are not convicted of
multiple violent rapes. Even the fact that a multiple murderer
can get CC terms is no problem.
People v. Belasco (1981) 125 Cal.App.3d 974. Defendant was
convicted of unlawful sexual intercourse (which is not a Penal
Code section 667.6, subd.(c) crime), plus rape and oral
copulation (which are). CA holds that it was correct to use the
unlawful sexual intercourse (which carries the shortest term) as
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the principal offense, and then to add the full CS term for the
other offenses, since a Penal Code section 667.6(c) offense
cannot be a principal term under Penal Code section 1170.1,
subd.(a). CA also holds that the result does not constitute cruel
and unusual punishment, that the pleadings need not specify
that Penal Code section 667.6, subd.(c) would be applied, and
that it was proper to give upper terms for both the unlawful
sexual intercourse count and the full CS rape count.
People v. Karsai (1982) 131 Cal.App.3d 224. Defendant was
convicted of rape and oral copulation of a single victim and was
given full CS upper terms pursuant to PC 667.6, subd. (c). He
contends that the court had no power to sentence under that
section because the Judicial Council has failed to provide any
sentencing rules to guide the exercise of discretion under PC
667.6. CA rejects the argument, concluding that the factors in
rule 425 regarding CS and CC sentencing are adequate to guide
the exercise of discretion under PC 667.6. (Accord: People v.
Wilson (1982) 135 Cal.App.3d 343; People v. Masten (1982) 137
Cal.App.3d 579.)
People v. Karsai (1982) 131 Cal.App.3d 224. Defendant was
convicted of rape and oral copulation of a single victim, with
prior convictions for rape and oral copulation (also involving a
single victim). Per PC 667.6, he received a 26 year prison term.
CA rejects various arguments of cruel and unusual punishment
or denial of equal protection, finding nothing persuasive in
various comparisons to the penalties for other violent offenses.
(Accord: People v. Masten (1982) 137 Cal.App.3d 579, on a
slightly narrower equal protection argument.)
People v. Wilson (1982) 135 Cal.App.3d 343. Defendant received
3 full CS terms for sex offenses against one victim. CA holds
that a remand is necessary because no reasons were stated for
CS terms at all, and CA goes on to note that there should be a
separate statement of reasons for imposing full, rather than
1/3, CS terms. CA then qualifies this by indicating that if reasons are given specifically for full CS terms, and they are good
enough (as was prior sex offenses in KARSAI), then that is
enough. (The opinion requires careful reading.) CA hints that
the judge should find the present offenses were so close as to
indicate a single period of aberrant behavior, but CA ends up
leaving that up to the trial judge per KARSAI, CA finds no need
for separate sentencing rules for 667.6 cases, and no equal
protection or cruel and unusual punishment problems. CA
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remands with specific instructions to consider the lack of a
prior record.
People v. Belmontes (1983) 34 Cal.3d 335. Thoroughly
analyzing PC 667.6, subd. (c), the Supreme Court holds that
when there are multiple sex offenses covered by subd. (c), the
trial court has discretion as to each sex offense to sentence CC,
CS per PC 1170.1, subd. (a), or full CS per 667.6. As to sex and
non-sex offenses combined., the court has discretion to use a
sex offense as the principal term and give one-third CS for the
non-sex offenses, or to use the longest non-sex offense as the
principal term and give full CS terms for sex offenses. The
record must clearly show the court realized it was making
separate choices as to CS or CC and as to full CS or 1/3 CS.
Ideally, reasons for each choice should be stated separately,
though the same reasons can be used. Rule 425 factors are
appropriate for both decision. Full CS terms should be reserved
for the more serious cases. In fn. 8, full retroactivity is ordered.
People v. Le (1984) 154 Cal.App.3d 1. Defendants were
convicted of a number of violent sex offenses against 6 separate
victims. CA remands for resentencing per BELMONTES due to a
lack of reasons for full CS terms as to those counts where there
was discretion. Per KARSAI, the CA finds no problem with the
lack of specific Rules of Court guidelines for full CS terms. CA
also holds that PC 667.6 does not apply to attempts. CA
disagrees with REED and holds that PC 12022.3, subd. (b)
applies to accomplices, not just to those who are personally
armed. The CA also holds that, per PC 1170.1, subd.(i),
CULBRETH does not apply to counts covered by PC 667.6. Per
WILSON and KARSAI, the CA finds no equal protection problem
in PC 667.6.
People v. Reynolds (1984) 154 Cal.App.3d 796.CA upheld full
CS terms per PC 667.6 (c) and (d),finding no need to plead and
prove the applicationof PC 667.6, The CA remanded for failure
to state reasons for full CS terms, but rejected standard
arguments re: lack of Rules of Court guidelines for PC 667.6
crimes, equal protection claims, and a cruel and unusual
punishment claim.
People v. White (1984) 157 Cal.App.3d 285. Defendant fought
with two gay males and then forced them to orally copulate
each other, resulting in convictions for 2 counts of forcible oral
copulation. The CA upholds mandatory full consecutive terms
per PC 667.6, subd, (d). The facts that the victims were a gay
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couple, that defendant did not personally intrude upon the body
of either victim, or that defendant was motivated by a desire to
hurt and degrade, rather than to seek sexual gratification, are
all irrelevant to application of PC 667.6, subd, (d).
People v. Bestelmeyer (1985) 166 Cal.App.3d 520. Defendant
was convicted of 25 counts of various sex offenses against his
step-daughter and was sentenced to 129 years per PC 667.6.
Contending this is equivalent to LWOP, defendant argues this is
cruel and/or unusual as applied. CA purports to apply a
LYNCH analysis. CA acknowledges that defendant had no prior
record, had a mental impairment, and that there was no
evidence he ever victimized anyone other than his step
daughter, but CA still finds no disproportionality that shocks
the conscience. As for mandatory full CS for separate sex
offenses but not for separate 203s, 207s, or 187s, CA says it is
up to the legislature to decide to treat sex offenders more
harshly, and that this does not shock the conscience. Bottom
line is that CA does not see 129 years as out of line for 25
separate serious crimes.
People v. Hunt (1985) 174 Cal.App.3d 95. Defendant was
sentenced to 30 years on various counts of sexual assaults on
his wife. CA holds no violation of cruel and unusual
punishment prohibition.
2.

Procedures Where Violent Sex Offenses and Other
Offenses Are Present

People v. Belasco (1981) 125 Cal.App.3d 974. Defendant was
convicted of unlawful sexual intercourse (which is not a Penal
Code section 667.6, subd.(c) crime), plus rape and oral
copulation (which are). CA holds that it was correct to use the
unlawful sexual intercourse (which carries the shortest term) as
the principal offense, and then to add the full CS term for the
other offenses, since a Penal Code section 667.6(c) offense
cannot be a principal term under Penal Code section 1170.1,
subd.(a).
People v. Ottombrino (1982) 127 Cal.App.3d 574. Defendant was
convicted of 2 counts of rape, 1 count of oral copulation, 1
count of attempted murder, and various other charges, based
on two separate incidents with separate rape victims. In a
detailed and rambling analysis, CA concludes that P.C. 667.6
crimes are to have their sentences computed separately from
other crimes, and then the totals are to be added together.
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Thus, the attempted murder is the principal term and must be
full, plus any enhancements plus the full terms and
enhancements for the CS rape offenses. THREE VOTES FOR
HEARING
People v. Carter (1983) 144 Cal.App.3d 534. Defendant was
given full CS terms for several sex offenses, plus CS terms for
some non-sex offenses. He was enhanced 5 years per PC 667.6
on each of 3 sex counts, all for the same prior, and once per PC
667.5 on a non-sex count, again for the same prior. The CA
holds he can only be enhanced for the single prior. In so
holding, the CA concludes that it is improper to punish a prior
prison term under 667.5 and the same prior conviction under
667.6, (rejecting an analogy to GAINES); that PC 1170.1, subd.
(i) re: unlimited enhancements on sex counts applies only to
1170.1 CS terms, not to 667.6 CS terms; and that PC 654
applies to enhancements (following MORINGLANE and rejecting
BOERNER and this CA’s own dicta in STILTNER).
People v. Belmontes (1983) 34 Cal.3d 335. Thoroughly
analyzing PC 667.6, subd. (c), the Supreme Court holds that
when there are multiple sex offenses covered by subd. (c), the
trial court has discretion as to each sex offense to sentence CC,
CS per PC 1170.1, subd. (a), or full CS per 667.6. As to sex and
non-sex offenses combined., the court has discretion to use a
sex offense as the principal term and give one-third CS for the
non-sex offenses, or to use the longest non-sex offense as the
principal term and give full CS terms for sex offenses. The
record must clearly show the court realized it was making
separate choices as to CS or CC and as to full CS or 1/3 CS.
Ideally, reasons for each choice should be stated separately,
though the same reasons can be used. Rule 425 factors are
appropriate for both decision. Full CS terms should be reserved
for the more serious cases. In fn. 8, full retroactivity is ordered.
People v. Waite (1983) 146 Cal.App.3d 585. Defendant was
sentenced to several full CS terms for violent sex offenses on
separate victims, per 667.6(d), and to a full CS term for one
offense not included in PC 667.6. CA upholds the trial court,
despite the trial court conclusion that it had no discretion to do
otherwise. CA mentions BELMONTES, but apparently
misinterprets it seriously. In its analysis the CA explains why
PC ll70.l(a) refers to PC l2022.3 and l2022.8 and concludesthat
the PC ll70.l(a) reference to additional terms imposed per PC
667.6 refers only to subd. (a), and (b) of PC 667.6. CA also notes
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that if there is only one PC 667.6 offense, it must be sentenced
under PC 1170.1(a) (also inconsistent with BELMONTES).
People v. Jamison (1984) 150 Cal.App.3d 1167. CA holds that
the trial court had the power to utilize PC 667.6 to impose full
CS terms for one count of rape and one count of robbery. CA
concludes that the word “crimes” in PC 667.6, subd.(c) does not
mean there must be more than one violent sex crime, especially
in view of PC 7, which states that the plural includes the
singular in Penal Code provisions. CA dismisses contrary
language in its own prior opinion in WAITE as unnecessary
dictum. CA is also unimpressed with several other opinions that
have referred to PC 667.6 as directed at multiple sex offenses.
Strong DISSENT points out that this interpretation does not
punish the sex offense any more harshly, but only the non-sex
offense.
People v. Price (1984) 151 Cal.App.3d 803. Defendant was
sentenced to 4 full CS upper terms for violent sex offenses on
one victim on one occasion, plus two CC terms for 2 counts of
robbery during the same incident. CA holds that where PC
667.6 is utilized, the terms for non-sex offenses must be
determined separately and imposed CS to the PC 667.6 terms.
People v. Howell (1984) 151 Cal.App.3d 824. Defendant was
convicted of 1 count of forcible oral copulation and 1 count of
robbery, based on two unrelated incidents. He was sentenced to
full CS upper terms. CA finds no error, concluding that PC
667.6 applies even in the case of a single sexual assault. CA
finds no ambiguity in the terms of PC 667.7. DISSENT finds an
ambiguity that should be resolved in favor of the defendant. The
majority also finds no equal protection problem in punishing
this robbery more severely than a robbery that is subordinate to
a non-sex crime.
People v. Foley (1985) 170 Cal.App.3d 1039. Defendant was
convicted of rape and sodomy, and court gave full-term CS
under PC 667.6(c). This section allows full-term CS if the sex
offense involved force, violence or a threat of great bodily harm.
However, PC 286(c) and 288a(c) reach persons other than those
who commit these crimes by force or threat because they reach
age-difference defendants as well. So one convicted of PC 286(c)
or 288a(c) because of age has not been found by a jury to have
committed his crimes by force or threat. Since the facts needed
to invoke PC 667.6(c) must be pled and proven BRD unless jury
gives special verdict, PC 667(c) cannot be used to give full-term
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CS on a PC 286(c) or 288a(c) subordinate offense. However,
here court can use sodomy as principal and give full-term CS
on the rape which is a PC 667.6(c) crime.
People v. Long (1985) 174 Cal.App.3d 964. D received a full
term for a sex offense CS to a non-sex offense per PC 667.6.
Reviewing conflicting decisions, CA holds PC 667.6 does not
apply when there is only one sex offense. In such cases, the sex
offense should be the principal term with the non-sex offense
CS per PC 1170.1.
People v. Huber (1986) 181 Cal.App.3d 601. Defendant was
convicted of numerous sex and non-sex counts involving six
victims on four occasions. He was sentenced to 106 years 4
months, which included 46 years under PC 667.6(d), 36 under
PC 667.6(c), and the remainder under PC 1170.1(a). To support
the (c) sentences, the court cited defendant’s dangerousness,
the nature of the acts, and the “false imprisonment” which was
engaged in to enable the acts to be done. CA holds these were
proper. Trial court need not cite to specific rules and need not
show these crimes are worse than average unless it is relying on
that (“high degree of cruelty,” etc.) as a factor in aggravation. To
support CS sentences, trial court cited the threat of GBI, the
victims’ vulnerability, multiple victims, planning, and numerous
convictions. CA holds court properly can use same factors to
support more than one CS as long as chosen criterion fit each
crime. Here they do, and court used different factors for CS and
for 667(c) full-time so it meets BELMONTES. Further, court
need not give elaborate recitation of facts which support the
factors. While court cannot incorporate probation officer’s
report and the like, or simply cite rule numbers, court can
recite factors in the language of the rules. It would be helpful to
have an elaboration where supporting factors are not obvious
(like victim vulnerability) but this was done here.
People v. Shaw (1986) 182 Cal.App.3d 945. Defendant was
convicted of two counts of PC 288a, one of PC 647a, and four of
PC 288(a). He received an upper term and five CS terms and a
CC misdemeanor term. Under PC 1170.1, CS terms for nonviolent felonies cannot exceed 5 years. CA holds proper procedure is to take violent felonies and run them CC or CS and then
take non-violent ones and run them CC or CS limiting the latter
to no more than five years.
People v. Jones (1988) 46 Cal.3d 585. SC holds PC 667.6(c)
applies even when defendant is convicted of only 1 listed sex
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offense. The word “crimes” in subd. (c) refers to all the crimes,
even though the same word in subd. (d) refers only to listed sex
offenses. Subd. (d) previously said “such crimes” rather than
“the crimes,” indicating a different meaning in the 2 sections;
that conclusion is not changed by the fact that the legislature
later deleted each use of “such” in PC 667.6 (apparently
because the legislature thought the word did NOT add
anything). SC selectively considers legislative history to support
this conclusion. SC finds the statute “largely unambiguous.”
Resolving ambiguities in favor of defense applies only when
there are 2 reasonable interpretations in relative equipose. SC
duty is to ascertain legislative intent, rather than interpreting
every ambiguous statute by too free an application of an
automatic rule for resolving ambiguities.
People v. Rojas (1988) 205 Cal.App.3d 795. CA affirms trial
court refusal to give full CS terms per PC 667.6(d) for rape and
burglary. Per JONES, CA agrees that PC 667.6(d) applies only to
multiple sex offenses, not 1 sex offense and 1 non-sex offense
involving separate Vs and occasions.
3.

Reyes/Riffey (Different Language in PC 667.6, and in
Definitions
of
Substantive
Crimes,
Limits
Application of Section 667.6)

People v. Reyes (1984) 153 Cal.App.3d 803. Defendant was
convicted of sodomy and oral copulation with the pleadings
alleging (in the language of the statutes) that the acts were
accomplished by force or by the threat of immediate and
unlawful bodily injury. He received full CS terms pursuant to
PC 667.6, subd. (d) CA notes that PC 667.6 applies to sodomy
or oral copulation only if the acts are accompanied by a threat
of great bodily harm, a different standard than a threat of
immediate and unlawful bodily injury. Since the pleading and
instructions here do not allow a conclusion that the jury necessarily found a threat of great bodily harm, the CA concludes
that PC 667.6 cannot be utilized. The jury should have been
instructed to make a clear finding in the language of PC 667.6.
People v. Foley (1985) 170 Cal.App.3d 1039. Reviewing
legislative history in detail, CA concludes that legislative
oversight is responsible for the fact that PC 667.6 refers to
sodomy and oral copulation in terms that differ from the
amended statutory definition of those crimes. Thus, in order to
apply PC 667.6, the jury must not only find sodomy or oral cop,
but must also expressly find that the crime was committed by
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force, violence, duress, menace, or threat of great bodily harm.
CA rejects the notion of allowing the judge to make that finding,
noting there are serious constitutional questions of due process
when a defendant is given a greatly enhanced sentence based
on facts found exclusively by the judge rather than the jury.
Many cases are cited for this proposition. CA also notes that
when there is only 1 PC 667.6 crime, it is nonetheless
appropriate to use another count as the principle term and
impose a full CS term on the PC 667.6 offense.
People v. Riffey (1985) 171 Cal.App.3d 419. Following REYES,
CA holds that PC 667.6(c) full CS terms for multiple oral
copulation counts on one victim were improper because the
verdict as to the oral copulation could have been based on fear
of bodily injury, while PC 667.6 requires a threat of great bodily
harm, a greater standard. CA does not look to the facts of the
offense at all, only to the definition given to the jury. CA notes
that for the enhancement to apply, either the oral copulation
would have to be pled only by force, violence, duress, or
menace, without reference to bodily harm, or else if a general
oral copulation verdict is returned the jury must make a
separate special finding in the language of PC 667.6. CA rejects
the notion that the trial court, rather than the jury, could make
the required finding based on the evidence.
People v. Reber (1986) 177 Cal.App.3d 523. CA holds trial court
erred in imposing full CS terms for attempted sodomy in
concert. CA notes that at the time, PC 667.6 (c) required force,
violence, duress, or threat of great bodily harm, while defendant
was convicted of a crime with the element of only fear of
immediate and unlawful bodily injury. Since it cannot be
determined that the jury found the essential elements of PC
667.6, the full CS term was improper. (Although not discussed
as a factor, the evidence here could well have supported a jury
finding only under the lesser standard of PC 286.)
People v. Montero (1986) 185 Cal.App.3d 415. Defendant
received full CS terms for 5 counts of rape per PC 667.6(d). He
argues that the jury could have found either force or fear of
immediate and unlawful bodily injury, and that the latter would
not come within PC 667.6, per REYES, et al. CA disagrees,
distinguishing rape from the other crimes listed in PC 667.6
and finding that the statute covers all rapes within PC 261(2).
People v. Cortez (1986) 187 Cal.App.3d 1152. CA holds it was
error to impose 6 full CS terms per PC 667.6(d) for 6 counts of

697

forcible sodomy committed in 1984, since the jury findings of
force did not match the force definitions in PC 667.6. (REYES,
RIFFEY, et al.) CA also notes that on remand, when the judge
determines whether to impose CC or CS terms, if CS terms are
chosen then the 5 year limit in PC 1170.1 will apply - although
there is an exception for violent offenses as set forth in PC
667.5(c), that section also contained the different definitions of
force, so for the same reasons as in REYES, RIFFEY et al, those
provisions do not apply here either and the 5 year limit on CS
terms does apply.
People v. Johnson (1986) 188 Cal.App.3d 182. Defendant was
given full CS terms for rape, sodomy, and oral copulation, and
enhanced for knife use on each count. CA holds
REYES/RIFFEY language problem means the sodomy and oral
copulation are not within PC 667.6. AG makes SEDENO
analogy based on knife use finding. CA questions use of implied
findings in this context, but concludes even if that is
permissible, the knife use finding did not necessarily mean the
jury found the actual degree of harm threatened was at the
requisite level, only that the weapon was capable of that. CA
notes substantial constitutional problems with greatly
enhanced sentence based on facts found only by the judge, not
the jury. CA also applies the REYES/RIFFEY rationale to the
knife use, since PC 1170.1(i), requiring CS enhancements,
requires the same level of threat as PC 667.6. Thus, per PC
1170.1(a), the court must stay the CS use enhancements.
People v. White (1987) 188 Cal.App.3d 1128. Defendant was
enhanced per PC 667.6 after standard RIFFEY error re: different
wording in oral copulation and in PC 667.6. AG argues
conforming amendment should apply to defendant as his
conviction and sentence occurred after it was effective, but CA
concludes that would be ex post facto. CA goes on to find the
error harmless. Although it is generally impossible to tell if the
jury relied on the wrong theory, CA notes the CHAPMAN
standard probably applies per ROSE v CLARK, and even if per
se reversal per GARCIA applies, it is subject to the CANTRELL
exception, which CA applies here. Undisputed victim testimony
was that perpetrator threatened to kill her, which clearly
qualifies as a threat of great bodily harm. Only defense was
alibi, which jury rejected. Thus, no reasonable juror could have
concluded the attack was not accompanied by a threat of great
bodily harm.
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People v. Riddle (1987) 189 Cal.App.3d 222. CA agrees that per
CRAFT that trial court erroneously ran rape and attempted rape
full CS per PC 667.6, subd. (d). Defendant also argues per
REYES/RODRIGUEZ that on remand even PC 667.6 (c) should
be inapplicable. CA rejects that, agreeing with FOLEY that the
argument only applies to sodomy and oral copulation, not to
rape.
People v. Ramirez (1987) 189 Cal.App.3d 603. CA reaffirms the
REYES/RIFFEY line of cases re: different language in PC 667.6
as compared to sodomy and oral copulation statutes. CA rejects
any analogy to the judge’s power to determine separate
occasions under PC 667.6(d) or the judge’s power to determine
PC 654 issues. This one is clearly a jury issue. CA also rejects
the argument that the 1985 amendment demonstrates the error
of the earlier interpretation; rather it assures the harsher
sentencing for future cases. BUT CA concludes that if the jury
could only find the offenses were committed by force or fear of
great bodily harm, then the error can be deemed harmless.
Here, the evidence was of threats with a knife, to kill or
seriously injure. There was no basis for the jury to find guilt
and not find fear of great bodily harm. CA does not specify the
applicable standard, but notes that even under the GARCIA
standard, the evidence here showed force or fear of great bodily
harm as a matter of law, with no contrary evidence worthy of
consideration.
People v. Flores (1987) 193 Cal.App.3d 915. Defendant was
given full CS terms for lewd acts, oral copulation, and sodomy.
As to the latter two, he argues his crimes occurred before PC
667.6(c) was amended, so the REYES-RIFFEY-FOLEY problem
of differing elements is present. CA finds those cases inapplicable where the victim’s testimony indisputably shows the type of
force set forth in PC 667.6, and the only defense was in the
form of defendant’s statement to the police that he did nothing
at all to the victim. Per THORNTON-CANTRELL-GARCIA, CA
finds as a matter of law that the PC 667.6 requirements were
met here.
People v. Moore (1989) 211 Cal.App.3d 1400. Defendant was
convicted of sodomy and oral copulation counts before and after
amendment to PC 667.6 to make its force language correspond
to sex crime elements. As to 1 count pled in a period before and
after amendment, CA agrees it must assume the more stringent
requirement applied. Although pleadings were all in the later
language, instructions were in the earlier language, so there
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was error. Although some cases indicate this is reversal per se,
CA follows RAMIREZ and finds no harm since the evidence was
such that in rejecting the defense of denial, jury must have
found the greater degree of force. (V testified she submitted out
of fear of defendant, who threatened to kill her. When she was 4
she saw him stab a man to death, for which he spent 5 years in
prison. Clearly, she had a fear of great bodily harm.) CA also
upholds full CS terms per PC 667.6(d) on counts of sodomy,
although it can be committed by force or by age difference. As to
count pled only as force, CA finds jury must have found force.
As to counts pled only in terms of age difference, CA again finds
no basis for the jury to have rejected the claims of force and
fear, so PC 667.6 still applies. (No discussion of whether
pleading force or fear is required before PC 667.6 (d) applies at
all.)
4.

Attempts

People v. Le (1984) 154 Cal.App.3d 1 CA holds that PC 667.6
does not apply to attempts.
People v. Reber (1986) 177 Cal.App.3d 523. PC 667.6 does not
apply to attempts.
People v. Thomas (1990) 218 Cal.App.3d 1477. PC 667.6 does
not apply to attempts.
5.

Weapon Enhancements (PC 12022.3)

People v. Stiltner (1982) 132 Cal.App.3d 216. Defendant,
convicted of forcible oral copulation, was given 2 separate PC
12022.3 enhancements, for use of a firearm and for being
armed with a knife. CA rejects a claim that the failure to strike
the knife enhancement was an abuse of discretion, holding that
the failure to include PC 12022.3 in PC 1170.1 (c) or (g) means
there is no power to strike a PC 12022.3 enhancement. Per PC
1170.1, subd. (h), sex offense enhancements are unlimited. CA
also finds nothing in PC 12022.3 to prevent multiple
enhancements for separate weapons. The word “or” between the
use and arming subdivisions just means that only one
subdivision can be used where the use and arming involve the
same weapon.
People v.
guilty to
pursuant
offenses).

Reed (1982) 135 Cal.App.3d 149. Defendant pled
rape and admitted being armed with a firearm
to PC 12022.3 (weapon enhancements for violent sex
The record shows he was told that PC 12022.3
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applied whether he was personally armed or whether his crime
partner was armed. The CA discusses enhancement sections
which state that personal culpability is required, and those
which state it is not. In light of case law, the CA concludes that
the absence of a statement either way in PC 12022.3 creates an
ambiguity that must be resolved in the defendant’s favor, so
personal culpability is required. (Approved in People v. Piper
(1986) 42 Cal.3d 471, but nonetheless rejected in *People v.
Scott (1990) 221 Cal.App.3d 1243, 1258-1259, finding Piper to
be mere dicta. BUT Scott was ordered unpublished.)
People v. Masten (1982) 137 Cal.App.3d 579. Defendant was
convicted of rape, oral copulation, and kidnap. He was given full
CS terms on the sex offenses and a one- third CS term on the
kidnap plus a P.C. 12022, sub-division (a) enhancement on the
kidnap count. After ordering the kidnap count stayed per P.C.
654, CA goes on to hold that it was improper to enhance the
kidnap per P.C. 12022(a), since the kidnap count was a
subordinate term and kidnapping is not one of the offenses
listed in P.C. 667.5, subd.(c), which can be enhanced even
when subordinate. CA does not discuss the OTTOMBRINO boxtheory which, if valid, would have required a principal term for
the kidnap count.
People v. Calhoun (1983) 141 Cal.App.3d 117. Where trial court
expressly found no mitigation, but stayed 3 gun use
enhancements on rape counts (involving 3 victims on 2
occasions), the CA holds (on a People’s appeal) that PC 1385
does not provide authority for such a stay, and if it did, reasons
would be required. Also, under these facts, cumulative
enhancements would not have violated PC 654. To the extent
that CULBRETH could have applied to the two counts on one
occasion, PC 1170.1(h) abrogates CULBRETH in violent sex
offense cases.
People v. Le (1984) 154 Cal.App.3d 1. Defendants were
convicted of a number of violent sex offenses against 6 separate
victims. CA disagrees with REED and holds that PC 12022.3,
subd. (b) applies to accomplices, not just to those who are
personally armed. (But see People v. Piper (1986) 42 Cal.3d 471,
approving REED and disapproving LE.; but see also *People v.
Scott (1990) 221 Cal.App.3d 1243, 1258-1259, following Le and
rejecting Reed and Piper. BUT Scott was ORDERED
UNPUBLISHED.) The CA also holds that, per PC 1170.1,
subd.(i), CULBRETH does not apply to counts covered by PC
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667.6. Per WILSON and KARSAI, the CA finds no equal
protection problem in PC 667.6.
People v. Bergman (1984) 154 Cal.App.3d 30. Defendant was
sentenced to full CS terms per PC 667.6 and was given multiple
gun use enhancements that would be precluded by CULBRETH.
The CA finds no problem, holding that CULBRETH is not
applicable to PC 667.6 offenses because of PC 1170.1, subd. (i).
Also, the CA holds that where the information alleged gun use
pursuant to PC 12022.5, defendant must be enhanced under
that section rather that under the more punitive gun use
provisions of PC 12022.3. The CA distinguishes cases where the
pleading alleges words but no section number. Where a section
is actually pled, that tells the defendant that section will apply
and gives no notice that any other section will apply.
DISAPPROVED IN People v. Thomas (1987) 43 Cal.3d 818, 831.
People v. Blevins (1984) 158 Cal.App.3d 64. Pursuant to the
CARDENAS approval of the EDWARDS reasoning, the CA
concludes that where defendant has used a knife in several sex
offenses committed one after another against a single victim, it
is proper to enhance per PC 12022.3 for each count, since PC
1170.1, subd, (i) renders CULBRETH inapplicable to listed
forcible sex offenses. In fn 4, the CA notes it is not deciding
whether a trial court has the authority to stay such
enhancements pursuant to PC 1385.
People v. Bishop (1984) 158 Cal.App.3d 373. Defendant
kidnapped two teenage girls and committed various sex
offenses, alternating between the two victims. At one point he
tied them up and left, then returned and committed more sex
offenses. The CA upholds full CS terms per PC 667.6, subd. (d)
on each count, finding that as to the counts for each particular
victim, the “separate occasions” portion of subd. (d) applied. CA
approves of multiple gun use enhancements, allowing PC
1170.1, subd. (i) to justify an exception to CULBRETH even
though PC 667.6 was also utilized.
People v. Neal (1984) 159 Cal.App.3d 69. Although the
information (charging sex offenses) alleged weapon use per PC
12022, subd. (b), the judge imposed the longer enhancements
per PC 12022.3. Disagreeing with BERGMAN, the CA upholds
the longer enhancements. Defendant received adequate notice
by the allegation of weapon use in the commission of sex
offenses. While defendant was also entitled to notice that the
People sought enhanced punishment, the misstatement of the
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section number should result in modification of the verdict only
where defendant was misled to his prejudice.
People v. Fields (1984) 159 Cal.App.3d 555. Defendant was
convicted of rape and forcible oral copulation, with CS three
year knife use enhancements imposed on each count per PC
12022.3. The CA acknowledges that there was only one
occasion of knife use and that normally CULBRETH would
prevent the dual enhancement, but the CA follows other cases
that have concluded that PC 1170.1, subd. (i) abrogates
CULBRETH in violent sex offense cases.
People v. Rodriquez (1984) 160 Cal.App.3d 207. Defendant
received 3 full CS terms for rape, sodomy, and forcible oral
copulation pursuant to PC 667.6, subd. (c). He was enhanced 2
additional years on each of the 3 counts per PC 12022.5. In a
very detailed analysis, the CA holds that the CULBRETH rule,
precluding multiple gun use enhancements in factual
circumstances such as present here, applies despite the
“without limitation” language of PC 1170.1, subd. (i). Since PC
667.6, subd. (c) applies in lieu of PC 1170.1, that means all of
PC 1170.1, including subd. (i), is inapplicable. Also a review of
the legislative history convinces the CA that the intent of PC
1170.1, subd. (i) was to do away with limits in other parts of PC
1170.1, and that CULBRETH was not even considered. (Though
not expressly spelled out, this would indicate CULBRETH would
apply even when forcible sex cases are sentenced under PC
1170.1.) The CA notes the flaws in language in EDWARDS and
CARDENAS, and rejects BERGMAN.
People v. Sutton (1985) 163 Cal.App.3d 438. CA remands for
resentencing because the trial court erroneously believed it had
no discretion to strike a PC 12022.3 prior. CA notes that even
though 12022.3 is not listed in PC 1170.1(h) as an
enhancement that may be stricken, nonetheless under the PC
1385 - WILLIAMS test, there is no specific indication of a
restriction on the PC 1385 power.
People v. Macial (1985) 169 Cal.App.3d 273. Defendant was
convicted of 4 violent sex offenses during one incident. On 3 of
the counts he was enhanced twice each per PC 12022.3 - 3
years for use of a knife and 2 years for being armed with a
firearm. CA holds that only 1 PC 12022.3 enhancement can be
imposed on a count, regardless of the number of weapons used.
CA rejects application of the unlimited enhancements language
of PC 1170.1 - 1170.1 does not apply when def is sentenced
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under PC 667.6 as he was here. STILTNER allowed 2 PC
12022.3 enhancements for different weapons, but in that case
the defendant was sentenced under PC 1170.1, not PC 667.6.
But (apparently rejecting STILTNER) CA also notes that even if
PC 1170.1 unlimited enhancements language applied, it is
general and the specific language of PC 12022.3 would control.
People v. Gallegos 1985) 170 Cal.App.3d 386. Defendant was
given 6 years for rape plus 3 years for gun use per PC 12022.3,
to run CS to a life term for 209 PC. Defendant notes that 669,
which allows DSL term CS to a life term, specifies several
enhancements, but not PC 12022.3. Nonetheless, CA holds it
was proper to include the PC 12022.3 in the term that runs
before the life term starts. CA finds the purpose of the
amendment to PC 669 was clear and would be frustrated by
failing to include the later passed PC 12022.3 statute. Also, the
PC 12022.3 term is included in the PC 1170.1 term and PC
1170.1 is specified in 669, so there was no need to expressly list
PC 12022.3. (Then why list the others?)
People v. Fitch (1985) 171 Cal.App.3d 211. Defendant pled
guilty to 4 counts of PC 211 and 4 of PC 288a(c), on different
victims, but 1 occasion. He got a term of 41 years 4 months,
which included 4 full-term CS sentences each of which included
2 years for a gun enhancement. CA holds CULBRETH has no
application to PC 667.6(d) because (d) is not an exception to PC
1170.1 because it is mandatory rather than “in lieu of . . .” so
PC 1170.1(i) is applicable to PC 667.6(d).
People v. Jackson (1985) 171 Cal.App.3d 609. Defendant was
convicted of a violent sex offense and an enhancement for use of
a deady weapon was found true. At sentencing, the judge
referred to PC 12022(b) (which authorizes 1 year), but imposed
a term of 3 years (which could only be done under PC 12022.3).
CA reverses on other grounds and notes that the court can
clarify its intention on resentencing. CA leaves the trial court
free to choose a 1 year enhancement per PC 12022(b) or a 3
year enhancement per PC 12022.3.
People v. Huber (1986) 181 Cal.App.3d 601. Defendant robbed
and raped two woman in one apartment, pointing a gun at both.
Six different counts were enhanced per PC 12022.5. CA finds no
CULBRETH error. Per FITCH and BERGMAN (rejecting
RODRIGUEZ and CARTER) CA finds CULBRETH inapplicable to
PC 667.6 sentencing. As to 1 CS term also enhanced per PC
12022.5, CA merely states it sees nothing improper in that
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enhancement and defendant makes no argument as to why it
should be found improper.
People v. Piper (1986) 42 Cal.3d 471. Defendant was enhanced
5 years per PC 667 for prior PC 246. SC holds that although PC
246 is not specifically enumerated as a serious felony, it can
come under “used a firearm” or “used a deadly weapon”
provisions, if their elements were pled and proved. The “deadly
weapon” section of PC 1192.7 expressly requires personal use
so it cannot apply since personal use was not an element of
defendant’s crime and DA cannot now go beyond the elements.
The firearm section does not specify personal use, but does say
“used by the defendant” rather than “in which a firearm was
used”. The section also does not expressly include non-personal
use, as does PC 12022(a). Thus, per WALKER, personal use
should be read in to the statute. Even if there is an ambiguity,
that should be resolved in favor of defense. Fn 5 indicates REED
is correct and LE wrong regarding a similar issue in 12022.3. 3
Justice DISSENT argues strongly that personal use is not required here.
People v. Ramirez (1987) 189 Cal.App.3d 603. Defendants were
convicted of several sex offense plus robbery and enhanced on
each count for use of knife per PC 12022.3 of the sex counts
and PC 12022 on the robbery. CA notes the cases that find
CULBRETH abrogated by PC 1170.1(i), and rejects the cases
that find the exception inapplicable when PC 667.6 sentencing
is used. CA also notes that PC 12022.3 itself provides an
independent abrogation of CULBRETH. (Litle analysis - just
points to BLEVINS et al.) As for non-sex counts, CULBRETH
would still preclude more than 1 enhancement, but all non-sex
counts other than 1 PC 211 were stayed, so CA finds no
problem.
People v. Steele (1991 0 235 Cal.App.3d 788. Defendant raped
victim and held a gun to her head to force compliance.
Afterward, he showed her the gun was unloaded. CA upholds
PC 12022.3 enhancement. CA notes cases have held that an
unloaded gun is a firearm but is not a deadly weapon. 12022.3
covers use of firearm or any other deadly weapon. Defendant
contends deadly weapon modifies firearm, so it includes only
firearms that are deadly weapons, or "other" would be
meaningless. AG argues "firearm" must include those that are
not deadly weapons, or it would be surplusage. CA concludes it
is likely that legislature disregarded prior court interpretations,
rather than misusing "other," especially since mere exhibition of
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a firearm, loaded or not, can spark violence. Therefore, CA
adopts the interpretation that includes an unloaded firearm
within the scope of 12022.3.
People v. Funtanilla (1991) 1 Cal.App.4th 326. Defendant
threatened victim with a gun and raped her. He then left the
room. When he returned and committed additional sex offenses,
the victim did not see the gun, but she submitted because she
was still frightened. CA holds that gun use enhancements
pursuant to PC 12022.3 were improper as to counts after the
initial rape. Blevins and Turner are distinguished as involving
defendants who never left the presence of the victim and
presumably still had guns at hand even though they were not
seen. Here, there is no evidence that the defendant still
possessed the gun when he returned to the room for additional
offenses. CA also mentions the fact that the present victim
never expressly stated that her continued fear was due to the
gun, but that factor does not seem critical to the overall
rationale. (Rejected in People v. Masbruch (1996) 13 Cal.4th
1001.)
People v. Rener (1994) 24 Cal.App.4th 258. CA follows Reed and
rejects Le in concluding that a PC 12022.3 enhancement for use
of a weapon during a sex offense requires personal use. CA
notes several California Supreme Court and CA decisions since
Reed and Le in analogous situations which have followed the
Reed analysis and criticized the Le analysis for ignoring Walker.
People v. Castro (1994) 27 Cal.App.4th 578. After defendant
raped the victim, he obtained a knife from his co-defendant and
then stabbed the victim to death to keep her from identifying
him. CA rejects Dobson and Funtanilla, and concludes instead
that the rape count was properly enhanced for use of a weapon
in the commission of rape (PC 12022.3), even though no
weapon use occurred during the actual rape. Although sex
crimes are defined narrowly for the purpose of PC 654, a rape
continues as long as the culprit maintains control of the victim
for the purpose of the felony-murder rule. CA sees the latter
context as analogous to the weapon enhancement situation and
applies the same rule.
People v. Masbruch (1996) 13 Cal.4th 1001. Defendant entered
the victim’s home, pointed a gun at her, tied her up, spent an
hour roaming through the home finding valuables to steal, then
raped and sodomized her, She never saw the gun again after the
initial display of it. SC rejects Funtanilla and follows several
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other Court of Appeal cases in concluding that PC 12022.3 gun
use enhancements are proper for the sodomy and rape counts.
It is not necessary that the gun be displayed continuously or
repeatedly. The initial display of the gun allowed defendant to
put the victim in a helpless position that permitted the various
crimes he committed, and the control and fear the gun created
continued throughout the encounter. This aided defendant in
committing an essential element of each crime. SC stresses that
the gun was displayed before the crimes, not after, as in Fierro
or Dobson.
People v. Jones (2001) 25 Cal.4th 98. Defendant forced victim
into a car where he sexually assaulted her. After the assaults,
he dressed and got out of the car. The victim reached for her
clothing, but defendant pulled it away, pushed her back in the
car, and took a knife from somewhere in the car and held it to
her face. Soon after that, he left. Defendant challenges PC
667.61 findings of weapon use within the meaning of PC
12022.3, arguing the weapon was not used in the commission
of the sexual offenses, but was instead used only after those
offenses were completed. SC disagrees, disapproving Dobson
and concluding that for the purpose of PC 667.61 and 12022.3,
“in the commission” should have the same meaning that it has
for the purpose of the felony-murder rule. Thus, the focus is on
the relationship between the underlying felony and the weapon
use, and the sexual assaults here had not terminated for the
purpose of this enhancement so long as the victim was still
under the defendant’s control.
People v. Rich (2003) 109 Cal.App.4th 255. Defendant was
convicted of PC 220 and was enhanced per PC 12022.3, which
expressly applies only to PC 261, 262, 264.1, 286, 288, 288a,
289, or attempts to commit those crimes. CA nonetheless
upholds the enhancement as PC 220 is an assault with intent
to commit rape, sodomy, or oral copulation, making a PC 220
equivalent to either attempted rape, attempted sodomy, or
attempted oral copulation, all of which require a PC 12022.3
enhancement, so the enhancement applies here.
6.

GBI Enhancements (PC 12022.8)

People v. Brown (1985) 174 Cal.App.3d 762. Defendant raped a
65 year old woman. After 2 unsuccessful attempts to enter her,
he kept trying and finally succeeded. She felt great pain but did
not cry out due to fear. She suffered a 2.5 cm laceration of the
vagina that required 5 or 6 stitches. It was very painful while
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healing, and could interfere with her ability to urinate properly.
CA holds these were substantial enough injuries to constitute
GBI and were beyond the normal injuries inherent in rape.
Since defendant was enhanced per PC 12022.8 rather than PC
12022.7, CA holds that intent to inflict the GBI was not an
element. Trial court erroneously instructed that it was, but that
error inured to the benefit of def. CA also notes that the
evidence was sufficient to sustain the unnecessary intent
finding - the jury concluded after 2 failures defendant must
have known further attempts were likely to cause tearing of
tissue. As for the inconsistency in the untrue finding as to the
GBI enhancement on the connected PC 459 count, CA finds
that harmless by analogy to verdict inconsistency cases dealing
with substantive counts - defendant got more leniency than he
was entitled to.
People v. McElrath (1985) 175 Cal.App.3d 178. Defendant hit V
in the face, causing injuries that amounted to GBI, and then
committed 4 separate sex acts. This resulted in convictions and
full CS terms on the 4 sex offenses, each enhanced with a CS 5
year term per PC 12022.8. CA agrees that the PC 1170.1(i)
exception to CULBRETH does not apply where the court
sentences under PC 667.6 in lieu of PC 1170.1, but CA notes
that PC 12022.8 itself specifies that the enhancement shall
apply to each violation of a listed sex offense. Per BLEVINS, this
results in an exception to PC 654. CA also finds the resulting
term does not constitute cruel or unusual punishment. Good
DISSENT would apply 654 and CULBRETH, distinguishing
BLEVINS (a gun use case) because there, the use of the gun
during each act can be considered a separate use, while here
there was only 1 act of inflicting GBI. DISSENT also notes
strong CandU argument since defendant got 20 years here for
GBI, while battery with serious bodily injury would only get 4
years maximum, mayhem would get 6 years maximum, and
even 664/187 would get 9 years maximum.
People v. Johnson (1986) 181 Cal.App.3d 1137. CA holds that
the fact the V got herpes as a result of being raped by defendant
constituted GBI, even though venereal disease is a risk inherent
in any act of intercourse. No discussion of intent - but note 1)
this was under PC 12022.8 rather than PC 12022.7; 2) defense
was that sex was consensual and V got mad when defendant
told her afterward that he had herpes, so defendant at least
admitted that he had knowledge at the time of the act that he
had herpes.
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People v. Ramirez (1987) 189 Cal.App.3d 603. Defendants were
convicted of numerous sex offenses with finding of GBI per PC
12022.8. Defendants had covered Vs’ faces so they could not
see which one was influcting the injuries. Refusing to allow
defendant’s to escape the enhancement in such fashion, trial
court refused to instruct that the GBI must be personally
inflicted. CA notes no case has construed that aspect of PC
12022.8, but similar language in PC 12022.3 was construed in
REED to require the personal element, and in LE not to require
it. SC decision in PIPER indicates REED is the correct analysis
and CA follows it compelling reversal of the GBI findings here.
People v. Martinez (1993) 13 Cal.App.4th 23. CA rejects CALJIC
17.20.1 Use Note and follows Brown in concluding that the
reference in PC 12022.8 to GBI as defined in PC 12022.7 does
not incorporate the specific intent element of PC 12022.7. CA
finds the Legislature intentionally left the intent element out of
PC 12022.8, so there is no ambiguity to resolve in favor of the
defendant.
People v. Wallace (1993) 14 Cal.App.4th 651. CA reiterates
Brown re: the PC 12022.7 element of specific intent to inflict
GBI not being incorporated into PC 12022.8, despite the latter
section’s reference to GBI as defined in PC 12022.7. CA notes
Santos, which reached a contrary conclusion regarding the PC
667.7 reference to PC 12022.7, but CA superficially
distinguishes that case as involving different language - GBI as
provide in PC 12022.7, rather than GBI as defined in PC
12022.7.
People v. Glass (2004) 114 Cal.App.4th 1032. PV 12022.8
provides for enhancement when there is GBI in the commission
of listed sex offenses. PC 269 (aggravated sexual assault of a
child) is not one of the listed offenses. However, it requires
commission of specified offenses against a child under 14 and
more than 10 years younger than the perpetrator. Every one of
the offenses listed in PC 269 is also listed in PC 12022.8. Thus,
every violation of PC 269 necessarily includes a jury finding of
an offense listed in PC 12022.8, even if that is not charged as a
substantive offense. Based on this, plus aspects of legislative
history, and an analogy to Jimenez, which reached a similar
result regarding PC 269 and PC 667.6, CA concludes the
legislature intended PC 12022.8 to apply to PC 269.
People v. Rivas (2004) 119 Cal.App.4th 565. Defendant was
convicted of rape and three triggering circumstances for the PC
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667.61 one-strike law were found true, including personal
infliction of GBI. GBI was also alleged and found true pursuant
to PC 12022.8. At sentencing, defense counsel noted that only
one circumstance was needed to punish defendant under the
one-strike law, so the GBI circumstance was superfluous under
that law. Counsel also noted that before trial, when defendant
rejected a plea bargain, he had erroneously been told that his
maximum exposure was 56 years, when it was actually 61
years. In order to avoid the 60 year sentence the trial court felt
was compelled, defense counsel urged the court to strike the 5
year PC 12022.8 enhancement. The trial court concluded it had
no discretion to do so, because PC 667.61 precluded striking
any of the triggering circumstances. CA concludes that once a
PC 667.61 circumstance becomes unnecessary that scheme,
then the trial court does have the power to strike it. (CA never
discusses the possibility of striking GBI under PC 12022.8
while leaving it intact under PC 667.61.) CA remands for the
exercise of discretion, impliedly accepting the contention that
the reason expressed by defense counsel would satisfy the
“furtherance of justice” standard.
7.

Enhancements for Priors

People v. Carter (1983) 144 Cal.App.3d 534. Defendant was
given full CS terms for several sex offenses, plus CS terms for
some non-sex offenses. He was enhanced 5 years per PC 667.6
on each of 3 sex counts, all for the same prior, and once per PC
667.5 on a non-sex count, again for the same prior. The CA
holds he can only be enhanced for the single prior. In so
holding, the CA concludes that it is improper to punish a prior
prison term under 667.5 and the same prior conviction under
667.6, (rejecting an analogy to GAINES); that PC 1170.1, subd.
(i) re: unlimited enhancements on sex counts applies only to
1170.1 CS terms, not to 667.6 CS terms; and that PC 654
applies to enhancements (following MORINGLANE and rejecting
BOERNER and this CA’s own dicta in STILTNER).
People v. Rodriquez (1984) 160 Cal.App.3d 207. Defendant
received 3 full CS terms for rape, sodomy, and forcible oral
copulation pursuant to PC 667.6, subd. (c). He was enhanced 2
additional years on each of the 3 counts per PC 12022.5. In a
very detailed analysis, the CA holds that the CULBRETH rule,
precluding multiple gun use enhancements in factual
circumstances such as present here, applies despite the
“without limitation” language of PC 1170.1, subd. (i). Since PC
667.6, subd. (c) applies in lieu of PC 1170.1, that means all of
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PC 1170.1, including subd. (i), is inapplicable. Also a review of
the legislative history convinces the CA that the intent of PC
1170.1, subd. (i) was to do away with limits in other parts of PC
1170.1, and that CULBRETH was not even considered. (Though
not expressly spelled out, this would indicate CULBRETH would
apply even when forcible sex cases are sentenced under PC
1170.1.) The CA notes the flaws in language in EDWARDS and
CARDENAS, and rejects BERGMAN.
People v. Tassell (1984) 36 Cal.3d 77. Defendant was
convicted of 2 sex offense and given full CS terms. Two priors
were pled and proved (a one year PC 667.5 (b) prior and a five
year PC 667.6 (a) prior). Defendant was given CS enhancements
for each prior on each count under the theory that PC 1170.1(i).
by removing limits on enhancements in PC 667.6 cases,
compelled assessing priors against each count. The court holds
that priors go to the nature of the offender not to the offense (as
would a weapon enhancement) and do not attach to a particular
count, so they can only be used once as a component of the
aggregate term. PC 1170.1 (i) only nullifies limiting provisions in
PC 1170.1, such as the no enhancements on subordinate terms
provision, or the no enhancements for non-violent felonies
provision.
People v. Baker (1985) 169 Cal.App.3d 58. Defendant was
convicted of rape and enhanced 10 years for two prior rape
convictions, both of which occurred in a single prior proceeding.
CA affirms, rejecting defefendant’s argument that it should read
in a requirement (found in other statutes but notably absent
here) that priors must be brought and tried separately to
support separate enhancements. CA finds no ambiguity in
667.6 and no equal protection problem as compared to PC 667.
People v. Vargas (1985) 175 Cal.App.3d 271. D received a fiveyear prior under PC 667.51. Since the enhancement is
mandatory, it is not a sentencing choice and reasons need not
be stated to justify its imposition and court need not choose
among the various prior enhancement statutes to impose the
lesser term.
People v. Lewis (1987) 191 Cal.App.3d 1288. Defendant
admitted 2 prior rapes and a prior PC 211 per PC 667 and was
enhanced 5 years for each. He was charged with the 2 rapes in
one pleading, was found incompetent and committed to Patton,
escaped, committed the PC 211, was charged with that, was
found incompetent and sent back to Patton, and later returned
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to court for plea to the 3 priors. CA holds the 2 rapes were not
brought and separately tried per PC 667, but the trial judge
imposed them under PC 667.6, which has no such
requirerment. Although the pleadings and plea specified only
PC 667, CA finds that adequate as defendant knew he was
exposing himself to 5 years for each prior.
People v. Jones (1993) 12 Cal.App.4th 1106. CA holds that PC
667.9 is clear and unambiguous in requiring mandatory full
consecutive enhancements for specified prior felonies by
persons who commit new crimes against specified defenseless
victims. Thus, while PC 667.9 is not listed in either PC 1170.1,
subd. (a) (1/3 of enhancement for subordinate terms) or subd.
(d) (full enhancements), CA finds no ambiguity that needs to be
resolved in favor of defendant. However, PC 667.9 by its own
terms can only apply when enhancements area also imposed
pursuant to PC 667. Here, PC 667, subd. (a) enhancements
were found true but were stayed because enhancements for the
same priors were imposed pursuant to PC 667.6, subd. (a). CA
agrees that the same prior cannot support enhancements under
both PC 667, subd. (a) and PC 667.6, subd. (a). But CA also
joins the line of cases holding that PC 654 does not apply to
enhancements, so there was no power to stay the
enhancements under PC 667. Thus, under current law, if a
prior is used to enhance under PC 667, subd. (a), the only
option available is to strike any PC 667.6, subd. (a)
enhancement based on the same prior. The court could not
choose the opposite (impose under PC 667.6 and strike under
PC 667), because PC 1385 no longer allows the striking of a PC
667 prior. CA remands, noting that if the court elects to
sentence per 667.9, it must also sentence under PC 667 (a) and
strike under PC 667.6 (a).
People v. Flournoy (1994) 26 Cal.App.4th 1695. Defendant was
enhanced 5 years per PC 667 for a prior rape conviction. He
was also enhanced 5 years per PC 667.6 for the same prior
rape. CA avoids the issue of the application of PC 654 to
enhancements and instead holds per Jones that the voters did
not intend PC 667 to result in double enhancements in such a
situation. CA notes that any prior that comes withing PC 667.6
will also come within PC 667. Nothing in the legislation
indicates cumulative enhancements were intended, in contrast
to PC 667.9 which expressly applies in addition to PC 667.
Since PC 1385 prohibits striking a PC 667 enhancement , CA
orders the PC 667.5 enhancement stricken.
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People v. Johnson (1995) 33 Cal.App.4th 623. Defendant was
enhance 10 years for 2 prior Arizona sex offense convictions,
pursuant to PC 667.6, subd. (b ). He argues that PC 667.6 does
not apply to out-of-state priors because the section expressly
refers to specified crimes by their California description and
section number, and because PC 667.6 contains no language
expressly authorizing use of foreignous argument in the context
priors, as does PC 667.5 or PC 667. CA points to PC 668 which
contains a general provision for use of out-of-state priors as
equivalent to California priors. Defendant argues that the
express language of PC 667.6 should be read as limiting the
application of PC 668, and he also relies on Burgio, which
accepted an analogous argument in the context of H&S 11370.2
priors. CA never distinguishes or rejects Burgio, but simply
dismisses defendant’s argument as inconsistent with the clear
Legislative intent to punish recidivist sex offenders more
harshly.
8.

Consecutive Terms (PC 667.6(c) and (d))
a.

General

People v. Belasco (1981) 125 Cal.App.3d 974. Defendant was
convicted of unlawful sexual intercourse (which is not a Penal
Code section 667.6, subd.(c) crime), plus rape and oral
copulation (which are). CA holds that it was correct to use the
unlawful sexual intercourse (which carries the shortest term) as
the principal offense, and then to add the full CS term for the
other offenses, since a Penal Code section 667.6(c) offense
cannot be a principal term under Penal Code section 1170.1,
subd.(a). CA also holds that the result does not constitute cruel
and unusual punishment, that the pleadings need not specify
that Penal Code section 667.6, subd.(c) would be applied, and
that it was proper to give upper terms for both the unlawful
sexual intercourse count and the full CS rape count.
People v. Ottombrino (1982) 127 Cal.App.3d 574. Defendant was
convicted of two counts of rape, one count of oral copulation,
one count of attempted murder, and various other charges,
based on two separate incidents with separate rape victims. In a
detailed and rambling analysis, CA concludes that P.C. 667.6
crimes are to have their sentences computed separately from
other crimes, and then the totals are to be added together.
Thus, the attempted murder is the principal term and must be
full, plus any enhancements plus the full terms and
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enhancements for the CS rape offenses. 3 VOTES FOR
HEARING
People v. Nash (1982) 129 Cal.App.3d 513. Defendant was
convicted of several rape counts and was given a three year CS
term on one of the counts. The CA rejects the contention that
the CS term must be 1/3 of the middle term, noting that P.C.
667.6 allows a full, separate, and consecutive term for rape as
an exception to the 1/3 of the mid-term provision of P.C.
1170.1(a). CA does not discuss the precise argument that was
made against the three year term. The case is most interesting
for its implicit approval of the use of a lower term for a full CS
term under P.C. 667.6 although this point is not expressly
discussed.
People v. Belmontes (1983) 34 Cal.3d 335. Thoroughly
analyzing PC 667.6, subd. (c), the Supreme Court holds that
when there are multiple sex offenses covered by subd. (c), the
trial court has discretion as to each sex offense to sentence CC,
CS per PC 1170.1, subd. (a), or full CS per 667.6. As to sex and
non-sex offenses combined., the court has discretion to use a
sex offense as the principal term and give one-thirdCS for the
non-sex offenses, or to use the longest non-sex offense as the
principal term and give full CS terms for sex offenses. The
record must clearly show the court realized it was making
separate choices as to CS or CC and as to full CS or 1/3 CS.
Ideally, reasons for each choice should be stated separately,
though thesame reasons can be used. Rule 425 factors
areappropriate for both decision. Full CS terms should be
reserved for the more serious cases. In fn. 8, full retroactivity is
ordered.
People v. Walker (1983) 146 Cal.App.3d 34. Defendant was
convicted of several sex offenses on one occasion with one
victim. The probation report recommended l/3 CS terms, but
the court concluded it had no power to impose such terms and
imposed full CS terms. Remanding for resentencing for other
reasons, the CA (the same court that decided OTTOMBRINO)
holds that OTTOMBRINO must be carefully limited to its facts
and that a court in a case such as this has discretion to impose
CC terms, full CS terms, or l/3 CS terms. (This case was
decided three days before BELMONTES).
People v. Waite (1983) 146 Cal.App.3d 585. Defendant was
sentenced to several full CS terms for violent sex offenses on
separate victims, per 667.6(d), and to a full CS term for one
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offense not included in PC 667.6. CA upholds the trial court,
despite the trial court conclusion that it had no discretion to do
otherwise. CA mentions BELMONTES, but apparently
misinterprets it seriously. In its analysis the CA explains why
PC 1170.1(a) refers to PC 12022.3 and 12022.8 and concludes
that the PC 1170.1(a) reference to additional terms imposed per
PC 667.6 refers only to subd. (a), and (b) of PC 667.6. CA also
notes that if there is only one 667.6 offense, it must be
sentenced under PC 1170.1(a) (also inconsistent with
BELMONTES).
People v. White (1984) 157 Cal.App.3d 285. Defendant fought
with two gay males and then forced them to orally copulate
each other, resulting in convictions for 2 counts of forcible oral
copulation. The CA upholds mandatory full consecutive terms
per PC 667.6, subd, (d). The facts that the victims were a gay
couple, that defendant did not personally intrude upon the body
of either victim, or that defendant was motivated by a desire to
hurt and degrade, rather than to seek sexual gratification, are
all irrelevant to application of PC 667.6, subd, (d).
People v. Smith (1984) 160 Cal.App.3d 1100. Defendant was
charged with 7 counts of lewd acts on a child under 14. The
pleading alleged nonforcible violations per PC 288 (a). Each
count also alleged probation ineligibility sections, including the
use of force, per PC 1203.066(a)(1). Defendant pled NGI and so
found. His maximum commitment was calculated by assuming
full CS terms per PC 667.6. While 667.6 does not cover PC 288
(a), the trial court reasoned that the force allegations were
sufficient to bring the crimes under PC 288(b), which is covered
by PC 667.6. By analogy to WOLCOTT, the CA concludes that
the special allegations can’t be deemed to affect the nature of
the substantive crime as pled. The CA also stresses the due
process notice problem, by pleading only PC 288 (a). Although
this defendant was advised when he pled that the trial court
might impose full CS terms under the theory utilized, the CA
does not discuss the impact of that on the notice question and
merely orders the sentence modified to CS terms under PC
1170.1, rather than under PC 667.6.
People v. Fitch (1985) 171 Cal.App.3d 211. Defendant was
convicted of 4 counts of forcible oral cop on 4 separate victims
on one occasion, with PC 12022.5 as to each count. He was
given full CS terms per PC 667.6(d) and was enahnced for each
PC 12022.5. CA affirms, finding CULBRETH inapplicable due to
the unlimited enhancement language of PC 1170.1(i). CA notes
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RODRIGUEZ and BERGMAN are split on the applicability of PC
1170.1(i) in PC 667.6(c) cases where discretion is exercised in
favor of using 667.6. However, that dispute is based on the “in
lieu of PC 1170.1” language of 667.6(c). That language is not
present in subd. (d), so CA sees no reason to except a subd. (d)
case from PC 1170.1(i).
People v. Kirk (1990) 217 Cal.App.3d 1488. CA agrees with AG
that the language of PC 667.6 (c) includes all forms of PC 289
(penetration by foreign object), but only forcible forms of other
sex offenses. CA finds this absurd, since it allows harsher
treatmeant for consensual digital penetration of a child under
14 than for consensual sodomy, lewd acts, or oral copulation of
the same victim. CA notes that PC 289 initially required force in
all instances, so when it was 1st added to PC 667.6(c), the
simple reference to PC 289 made sense. PC 289 was later
amended to include non-forcible offenses, and CA concludes the
failure to also amend PC 667.6(c) was an oversight. This result
also follows from the rule that when a statute incorporates by
specific reference the provisions of another statute, those
provisions are incorporated as they existed at the time of
reference and not as subsequently modified. Thus, non-forcible
PC 289 counts do not come within the full CS term provisions of
PC 667.6.
In re Prentiss C. (1993) 14 Cal.App.4th 1484. In sentencing a
minor for multiple violent sex offenses, the trial court set the
maximum term by utilization of the full consecutive sentencing
provisions of PC 667.6. CA upholds use of this method for
juvenile maximum term fixing. W&I 726 refers to the term as
determined per PC 1170.1, subd. (a), and that section expressly
includes any additional term imposed per PC 667.6. Thus, the
fact that PC 667.6 starts out “In lieu of …,” does not make this
a term other than one imposed per PC 667.6. CA summarily
rejects the argument that the PC 1170.1 (a) reference to PC
667.6 refers only to priors imposed under PC 667.6 and not to
consecutive terms imposed under PC 667.6. Although the trial
court here never specified whether it was utilizing the
mandatory CS provisions of subd. (d) or the discretionary
provisions of PC 667.6, subd. (c), that makes no difference as
either method would be supported by the evidence here, so it
suffices for setting of the maximum term.
People v. Jackson (1998) 66 Cal.App.4th 182. Defendant was
convicted of multiple sex offenses against 2 separate victims. He
was sentenced to concurrent life terms under the PC 667.61
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one-strike law, after the trial court concluded that the
mandatory consecutive term provisions of PC 667.6, subd. (d)
did not apply to indeterminate sentencing under PC 667.61. CA
sees no basis for the trial court’s conclusion. Thus, the
mandatory CS term provisions do apply here. Per Estrada, there
is no Romero-like discretion to strike, so CA sees no need to
remand.
In re Rodney (1999) 73 Cal.App.4th 36. Construing the 1988
amendment that added PC 220 to the list of crimes subject to
PC 667.6, subd. (d), and requiring a prior conviction of PC 220,
CA concludes the prior conviction requirement applies only
when the present crime is a PC 220 offense. Since petitioner’s
crimes were other listed sex offenses, no prior PC 220
conviction (or any other prior conviction) is necessary. (Same
result reached in the context of PC 667.6, subd. (c): People v.
Bohannon (2000) 82 Cal.App.4th 798.)
People v. Jimenez (2000) 80 Cal.App.4th 286. Defendant was
convicted of 2 counts of PC 269(a)(3) - forcible sodomy on a
person under 14 and more than 10 years younger than
defendant. Since multiple victims were involved, he was given
mandatory CS terms for the 2 sodomy counts, per PC 667.6,
subd. (d). Defendant argues he was convicted of PC 269
sodomy, rather than PC 286 sodomy, and only the latter is
listed in PC 667.6 (d). Defendant argues that PC 269 offers an
alternative sentencing scheme for sodomy cases where the
victim is under 14 and the age difference is over 10 years. CA
disagrees. PC 667.6 (d) refers to sodomy in violation of PC 286
by force. PC 269 includes sodomy in violation of PC 289 when
committed by force, with the requisite ages. Thus, one
committing PC 269 must commit PC 286 by force and has
satisfied the predicate requirements of PC 667.6 (d). CA finds
that PC 269 and 667.6 (d) serve different purposes, and when
both purposes are present in one case, the result is cumulative,
not alternative. Otherwise, persons who should be subject to
667.6 (d) would get more lenient treatment simply because their
victims were under 14 and more than 10 years younger, an
outcome the legislature could not have intended.
b.

Choice of Subdivision (c) or (d) or Penal Code
Section 1170.1

People v. Thompson (1982) 138 Cal.App.3d 123. Defendant was
convicted of rape and oral copulation of one victim, and of the
same offenses against a second victim on a different occasion.
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He received four full CS terms. The trial court made a reference
to the mandatory provisions of P.C. 667.6, subdivision (d), but
was unclear as to whether it was applying that section to all
four counts or just two counts. No other reasons were stated for
any CS terms. CA holds that subdivision (d) only requires one
full CS term for each separate victim, and that the discretionary
provisions of subdivision (c) still applies to additional counts on
the same victim. CA remands for reconsideration of CS terms on
the second counts for each victim, and for a statement of
reasons if CS terms are reimposed.
People v. Fleming (1983) 140 Cal.App.3d 540. Defendant and 2
others were convicted of a series of sex offenses against 1 victim
occurring over a period of several hours. Defendant was given 7
full CS terms with no reasons specified other than a reference
to PC 667.6, subd.(d). CA holds that subd. (d) required, at most,
3 full CS terms based on offenses occurring at a house, other
offenses later in a motel, and more offenses several hours later
also at the motel. CA holds there must be some intervening
events or passage of time to make offenses separate. (See People
v. Craft (1986) 41 Cal.3d 554, post, resolving the meaning of
separate offenses.) Since the other offenses were subject to
permissive CS sentencing under subd. (c), discretion must be
exercised and reasons stated, so CA remands for resentencing.
People v. Collins (1983) 143 Cal.App.3d 742. Defendant pled to
rape in concert and forcible oral copulation in concert. The trial
court imposed full CS upper terms for the 2 counts. Reasons
were stated for the upper terms. The court then said the CS
terms were imposed per 667.6, subd. (d) because the acts were
committed at different occasions. The court stated alternatively
that full CS terms would be imposed under 667.6, subd. (c)
because in view of all the circumstances, the court deemed that
appropriate. The CA remands for resentencing holding that the
sentencing rules requiring reasons apply to 667.6 offenses.
Subd. (d) doesn’t apply here because the lapse of time between
acts was insufficient to constitute separate occasions. The
reasons given for CS terms per subd. (c) were inadequate since
they seem to be the same reasons used to aggravate.
People v. Reeder (1984) 152 Cal.App.3d 900. Defendant
committed two acts of rape and two acts of oral copulation
against the same victim during a single evening. He was
sentenced to full CS terms on each count, but the trial record
was unclear as to whether the judge sentenced under P.C.
667.6, subd. (c) after exercising discretion or under the
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mandatory provisions of subd. (d). CA rejects the application of
subd. (d) here, finding that the offenses occurred during a single
transaction. CA rejects the AG’s argument that since P.C. 654
doesn’t prohibit separate punishment, the offenses were
committed on separate occasions. Instead of the P.C. 654 test,
the CA holds that the test is whether there is “an interruption in
the criminal activity of sufficient duration or nature that the
end of one sexual episode and the start of another can be
ascertained with reasonable certainty.” CA goes on to hold that
the Rule 425, subd. (a)(3) factor re: “A single period of aberrant
behavior” means the same as “during a single transaction.” In
light of this conclusion, the CA goes on to note that Rule
425(a)(3) cannot be used to determine the choice between full
CS terms per P.C. 667.6, subd. (c), or one-third CS terms per
P.C. 1170.l. CA finally concludes that since it is unclear
whether the trial court exercised discretion, or erroneously
believed this was a subd. (d) case, a remand for resentencing is
appropriate. (See People v. Craft (1986) 41 Cal.3d 554, post,
resolving the meaning of separate offenses.)
People v. Jones (1984) 155 Cal.App.3d 153. Defendant was
convicted of multiple counts of rape against separate victims. In
imposing full CS term per PC 667.6, subd. (d), the trial judge
stated that he believed it was mandatory that he impose upper
terms on each count. The CA acknowledges that “full” CS terms
could imply the maximum possible, but the CA applies the rule
of construing ambiguities in favor of the defendant and
concludes that “full” CS terms only means that the 1/3 rule of
PC 1170.1 (a) does not apply. Thus, the trial court could have
chosen upper, lower, or middle terms. However, since the trial
judge also stated that if he had discretion, he would still impose
upper terms, and stated adequate factors in aggravation, the CA
finds no need to remand.
People v. Smith (1984) 155 Cal.App.3d 539. Defendant was
sentenced to 3 full CS lower terms for sex crimes per PC 667.6,
with no specification as to whether they were under subd.(c) or
(d). The offenses occurred against a single victim during a 2
hour auto trip. Noting the need to leave some meaning for
subd.(c), the CA concludes that the “separate occasions”
provision of subd. (d) requires a significant time lapse between
offenses, such as a period during which the victim and the
perpetrator are separate and apart. Here, the lapses were only
slight and the victim and perpetrator were not separate and
apart, so subd. (d) does not apply. Thus, reasons are required to
justify use of subd.(c), and the only reason given - the nature of
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the crimes - is an inadequate reason. (See People v. Craft (1986)
41 Cal.3d 554, post, resolving the meaning of separate
offenses.) But, the error was harmless since the judge made
clear his intent to impose the maximum term permitted by the
plea bargain, and other reasons (many prior convictions, prior
failures on probation) were present to justify full CS terms. Use
of those other reasons in denying probation did not preclude
their use to justify CS terms.
People v. Bishop (1984) 158 Cal.App.3d 373. Defendant
kidnapped two teenage girls and committed various sex
offenses, alternating between the two victims. At one point he
tied them up and left, then returned and committed more sex
offenses. The CA upholds full CS terms per PC 667.6, subd. (d)
on each count, finding that as to the counts for each particular
victim, the “separate occasions” portion of subd. (d) applied due
to the departure and return and to the separation by a
substantial event - the commission of a sex crime on another
victim. Even if this was not fully a subd. (d) case, the trial court
noted it would have imposed full CS terms per subd. (c) anyway,
and stated adequate reasons. The CA also finds no problem
with using the same reasons for CS terms and for full CS terms.
(See People v. Craft (1986) 41 Cal.3d 554, post, resolving the
meaning of separate offenses.)
People v. Sutton (1985) 163 Cal.App.3d 438. Defendant raped V
(an acquaintance) in her home, then ceased when he
accidentally cut her. He gave her his knife, apologized, and
insisted on taking her to the hospital, but on the way he
stopped the car and again assaulted her. CA upholds
mandatory full CS terms per PC 667.6(d) for one act in the
house and one on the road. Aside from the 2 to 2-1/2 hour
delay, there were significant events breaking the chain of
criminal activity, and a change in geographic location. CA also
founds no unconstitutional vagueness in the “separate
occasions” terminology. (See People v. Craft (1986) 41 Cal.3d
554, post, resolving the meaning of separate offenses.)
People v. Pitmon (1985) 170 Cal.App.3d 38. Defendant was
convicted of sex crimes with 8 yr old boy who said defendant
took his hand, rubbed it on defendant’s genitals, pulled him by
hand to a spot, orally copulated him, and made him orally cop
defendant. Defendant challenges sufficiency of the evidence of
force and duress within the meaning of PC 667.6. CA holds
CICERO definition of force is retroactive, since it was a standard
for guilt or innocence. Though V said defendant used no force,
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violence, threat, or duress, CA doubts he understood the
questions. CA notes V said defendant “made” him do it. When
defendant took V’s hand and rubbed it on defendant’s penis,
that was force beyond that necessary to accomplish a lewd and
lascivious act. Since defendant pushed V’s back while V orally
cop’d him, that was force. Though there is no mention of force
when defendant orally copulated V, CA implies it from the other
counts. CA defines duress broadly, finding duress as defense or
in contracts inapplicable. CA concludes psychological coercion
can’t be “force” per CICERO, but can be duress. CA finds
CALJIC 10.30.1 adequate re: duress, which has common
meaning, but not re: force, which has special meaning per
CICERO. But GARCIA standard doesn’t apply since force isn’t
essential element, just 1 alternative. Jurors need not agree
whether theory was force or duress, and based on all the
evidence, CA finds per WATSON that different result wouldn’t
have been reached if force had been fully defined.
People v. McElrath (1985) 175 Cal.App.3d 178. D received a 67
year 8 month sentence for various sex and non-sex offenses on
two victims. Four counts of sex offenses on one victim were run
full term CS per PC 667.6(c) for 51 years and CS to two non-sex
offenses which were run CS to each other. There was also one
five-year prior (667.6(a)). CA holds court must choose CS in
general first and then choose between PC 1170.1 and 667.6(c).
People v. Craft (1986) 41 Cal.3d 554. Defendant raped V,
drove her in car some distance, raped her again, put her in
trunk, drove some more, then raped again. He received full CS
terms for the 3 rapes, with no reasons stated. SC holds subd.
(d) inapplicable, narrowly defining separate occasions to require
an intervening loss or abandonment of the opportunity to
continue the attack. Loss occurs when V becomes free and
abandonment occurs when V is under control of defendant but
defendant engages in significant activity unrelated to continuing
the attack. [But for later cases, see subsequent amendment to
PC 667.6(d).] Here, driving to other locations and putting V in
trunk facilitated further attacks. Since subd. (d) does not apply,
reasons were required if the court would impose full CS terms
per subd. (c), so case is remanded. SC suggests that in future,
when courts sentence under subd. (d), they also indicate what
sentence would have been imposed under subd. (c) and why, to
avoid needless appeals. SC notes that since this is only sentencing error, requiring no reversals, full retroactivity is appropriate,
with habeas the proper route for final convictions.
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People v. Williams (1986) 180 Cal.App.3d 57. Defendant pled to
rape and oral copulation on 1 victim and oral copulation on
another and received 3 full term CS. He was sentenced under
PC 667.6(d) but only 2 are (d) cases while the second act on the
one victim is a (c) or PC 1170.1 case. CA remands because
record is silent as to court’s knowledge of its discretion on this
count.
People v. Huber (1986) 181 Cal.App.3d 601. Defendant
committed sex, and non-sex acts on six victims on four
occasions. He got 46 years under PC 667.6(d) and 36 under (c).
CA holds (d) applies to separate victims including victims at
different times and not just to multiple victims at the same
time.
People v. Galvan (1987) 187 Cal.App.3d 1205. Defendant was
given full CS terms for kidnap and various sex offenses. CA
remands because the trial court apparently believed CS terms
under PC 667.6 were mandatory, rather than discretionary per
PC 1170.1. OPINION ON RETRANSFER AFTER HEARING
GRANTED.
People v. Hunter (1986) 184 Cal.App.3d 1531. On a prior appeal
of full CS terms for sex offenses, CA had remanded per
BELMONTES. On remand, trial court again imposed full CS
terms. Defendant complains as to 2 counts on same V, that no
reasons were stated for full CS. CA notes one act was performed
in front seat of car, followed immediately by move to back seat
for 2d act. Per CRAFT, this does not constitute separate
occasions, so reasons were required. Although reasons were
given for CS terms and same reasons can be given for full CS
terms, reliance on the reasons for CS terms would not satisfy
the crucial purpose of demonstrating recognition of the separate
choice. Although trial court made it clear it wanted to impose
maximum permissible term, CA still remands again because the
court paid so litle attention to the directions on the 1st remand.
People v. Hammon (1987) 191 Cal.App.3d 1084. In passing,
while discussing a different issue, CA notes that the recent
amendment to PC 667.6(d), adding language to help determine
when offenses should be deemed separate for purposes of that
section, CA notes in fn 12 that the amendment was meant to
reinstate the REEDER definition and to abrogate the CRAFT
definition.
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People v. Roberson (1988) 198 Cal.App.3d 860. Defendant was
convicted of several counts of pimping and pandering involving
a 12 year old girl, on aid and abet and PC 182 theories. He was
also convicted of several rape and oral copulation counts on
same V over several day period, some based on acts he
performed and some on acts performed by others who paid
defendant or his accomplice. CA has no problem applying PC
667.6(d) to acts committed against same V in same day when
one was by defendant in motel room and another was by a
paying customer in a different location. One procurement
count, although not a PC 667.6(d) crime, could serve as full
base term with others CS to it. But CA does hold that PC 654
can apply to PC 667.6(d) in such circumstances, and the
various procurement counts were the means by which the
paying customers committed their acts, so PC 654 blocks
punishment for both procurement and related substantive
counts.
People v. Jones (1988) 46 Cal.3d 585. SC holds PC 667.6(c)
applies even when defendant is convicted of only 1 listed sex
offense. The word “crimes” in subd. (c) refers to all the crimes,
even though the same word in subd. (d) refers only to listed sex
offenses. Subd. (d) previously said “such crimes” rather than
“the crimes,” indicating a different meaning in the 2 sections;
that conclusion is not changed by the fact that the legislature
later deleted each use of “such” in PC 667.6 (apparently
because the legislature thought the word did NOT add
anything). SC selectively considers legislative history to support
this conclusion. SC finds the statute “largely unambiguous.”
Resolving ambiguities in favor of defense applies only when
there are 2 reasonable interpretations in relative equipose. SC
duty is to ascertain legislative intent, rather than interpreting
every ambiguous statute by too free an application of an
automatic rule for resolving ambiguities.
People v. Rojas (1988) 205 Cal.App.3d 795. CA affirms trial
court refusal to give full CS terms per PC 667.6(d) for rape and
burglary. Per JONES, CA agrees that PC 667.6(d) applies only to
multiple sex offenses, not 1 sex offense and 1 non-sex offense
involving separate Vs and occasions.
People v. Corona (1988) 206 Cal.App.3d 13. Defendant
kidnapped V in car, raped her, left the car for a few minutes,
returned, raped her again and then committed 2 more sexual
assaults. CA upholds 4 CS terms imposed per PC 667.6(d). As
to the 1st rape and the subsequent 3 crimes, CA notes
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legislature amended PC 667.6(d) to abrogate CRAFT. Test now
is meaningful opportunity to reflect, between the acts. CA finds
defendant’s act of leaving the car for a few minutes and
returning permitted such a finding. (CA does not decide whether
such a finding was compelled.) As for the other 2 assaults after
the 2d rape, subd (d) did not apply, but the sentence was still
valid per PC 667.6(c), as the judge stated he would have
imposed 4 CS terms even under the discretionary subd. (c), and
there were ample reasons stated to justify that.
People v. Pena (1992) 7 Cal.App.4th 1284. Defendant raped
victim, “flipped her over,” and forcibly orally copulated her. The
trial court imposed full CS terms for rape and oral copulation,
stating the crimes were committed on separate occasions and
were being imposed per PC 667.6 (c) and (d) in lieu of PC
1170.1. CA first holds that subd. (d) did not apply, as these
were not separate occasions. Although Craft was abrogated by
an amendment to PC 667.6, even the new definition of separate
occasions requires some time to reflect and resume. Here, the
attack was continuous; since defendant never ceased his assaultive behavior, he could not have “resumed” it. But CA
upholds the CS terms per subd. (c). Since the court stated it
was using PC 667.6 in lieu of PC 1170.1, it knew it had a
choice. (This seems very superficial.) The trial court also stated
4 good reasons for CS terms, so even the erroneous reason of
separate occasions was outweighed and adequate reasons
supported the choice of subd. (c). (CA adds that a remand
would send the wrong message, encouraging the use of PC
1170.1 in order to avoid the obstacle course of PC 667.6!!)
STRONG DISSENT argues that the 4 good reasons were given to
support upper terms, not CS terms, so remand is appropriate
People v. Plaza (1995) 41 Cal.App.4th 377. Construing PC
667.6, subd. (d) as it was amended to abrogate Craft, CA
upholds use of the mandatory full CS provisions to support 5
full CS terms for rape and forcible oral copulation committed by
defendant against his former girlfriend. While the 5 acts
occurred during a continuous course of conduct, CA finds
support for the trial court conclusion that defendant had
sufficient time to reflect between each crime. The first act took
place in the bathroom. The victim was then forced into the
bedroom before the second act. Defendant then listened to calls
on the victim’s answering machine before proceeding with the
third crime. He then changed position to switch from oral
copulation to rape and also spent several minutes verbally
abusing and slapping the victim. After the rape he answered 3
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phone calls and committed 2 more sex acts (for which he was
not convicted) before committing the fifth crime.
People v. Farr (1997) 54 Cal.App.4th 835. Defendants were
convicted of a number of sex offenses against 2 victims, with
various interruptions, and were sentenced to mandatory full CS
terms per PC 667,6, subd. d). Noting that the sex offenses were
committed not only by defendants, but also by other members
of a gang during a home invasion robbery, defendants argue
that the mandatory consecutive sentencing provisions of subd.
(d) apply only to sex offenses personally committed, rather than
based on derivative liability. CA disagrees, distinguishing
Walker as involving an enhancement of a particular sentence,
rather than the application of a separate sentencing scheme. CA
notes that subd. (d) makes reference to the defendant having a
reasonable opportunity to reflect, but this does not demonstrate
a legislative intent to restrict the provisions to crimes committed
personally, since the provisions expressly include sex offenses
committed in concert. [This seems irrelevant, since rape in
concert can be committed personally or derivatively, so its
inclusion is no different than normal rape in regard to
determining whether the legislature intended to include
derivative offenses.] CA also sees nothing in the legislative
history to indicate such an intent.
*People v. Jones (1999) 73 Cal.App.4th 137. Defendant forced
victim into a garage, forced her to orally copulate him,
changed positions and raped her, the changed positions
again and sodomized her. He received 3 full CS terms per PC
667.6, subd. (d), and each was 25-life since he qualified
under the PC 667.61 1 strike law. CA notes the one strike law
requires separate 25-life terms once for all qualifying offenses
during a single occasion. In construing the meaning of single
occasion, CA concludes that whenever an offense would be on
a separate occasion per PC 667.6, subd. (d), there is
necessarily a different single occasion for the purpose of PC
667.61. CA then applies the PC 667.6 (d) cases to conclude
that these were separate occasions, in view of the intervals
during which positions were changed in order to facilitate
new and different sex offenses.CA rejects Hammon as
overruled by Harrison, distinguishes Coronoa, and rejects
Pena as being based on Hammon and Corona, while ignoring
Harrison. Moreover, Pena erred in failing to recognize that
each new and different sex offense constitutes a break in one
type of assaultive behavior and a new beginning, despite no
real interval between them. Otherwise, the offender who
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commits 2 offenses with a 30 minute interval is treated more
harshly than the offender who does the same, but fills the
interval with the continuous commission of other sex
offenses.
People v. McPherson (2001) 86 Cal.App.4th 527. Defendant aided
another person who was raping a victim. When the first person
finished, defendant immediately raped the same victim. CA
upholds mandatory full CS terms per subd. (d), concluding that
the change in direct perpetrator necessarily constitutes a
separate occasion. CA notes the obvious opportunity to reflect
while watching the first rape and waiting for his own
opportunity. CA also agrees with Farr in concluding that the
fact defendant was a mere aider and abettor as to the first rape,
rather than a direct perpetrator, does nothing to lessen the
application of PC 667.6, subd. (d), as an aider is considered
equally culpable. Walker and similar cases, precluding
derivative liability for some enhancement provisions, are
distinguished as involving enhancements rather than
sentencing schemes.
People v. Garza (2003) 107 Cal.App.4th 1081. CA upholds trial
court conclusion that PC 667.6, subd. (d) mandated full CS
terms on counts of forced oral copulation, forced digital
penetration, and rape where evidence was sufficient for a
reasonable trier of fact to conclude there was a reasonable
opportunity for reflection after completing each offense and
before resuming the assaultive behavior. Here, between the oral
copulation and the digital penetration, the defendant let go of
the victim’s neck, ordered her to remove her clothes, punched
her in the eye, put a gun to her head, threatened to shoot her,
and took off his own clothes. Between the digital penetration
and the rape, he played with her chest, put his gun in the back
seat of the car, pulled her legs around his shoulders, and forced
his penis inside her vagina. A reasonable trier of fact could have
found adequate opportunity for reflection between these sexual
offenses.
People v. Garza (2003) 107 Cal.App.4th 1081. Defendant was
sentenced to full CS terms per PC 667.6, subd. (d) for sex
offenses. He was also sentenced to full CS 10 year terms on
each count per PC 12022.53, for personal use of a firearm. CA
affirms, holding per Fitch that the Moody limitation on CS
enhancements to 1/3 of the term does not apply here because
the substantive offenses come within PC 1170.1, subd. (h),
providing for full CS terms on the enhancements.
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People v. Groves (2003) 107 Cal.App.4th 1227. After a jury
convicted defendant of 2 counts of forcible oral copulation on
one victim, the court determined at sentencing, by a
preponderance of the evidence, that the crimes occurred on
separate occasions, making full CS terms mandatory per PC
667.6, subd. (d). CA finds no federal due process right to have
that factual determination made by a jury or beyond a
reasonable doubt. Apprendi is inapplicable because full CS
terms is within the statutory maximum for the offenses found
by the jury. Indeed, even without the separate offense finding,
there would have been discretion to impose full CS terms, and
the mandatory nature of subd. (d) is not an increase in the
statutory maximum possible sentence.
c.

Necessity for Reasons to Justify Full Term CS

People v. Wilson (1982) 135 Cal.App.3d 343. Defendant received
3 full CS terms for sex offenses against one victim. CA holds
that a remand is necessary because no reasons were stated for
CS terms at all, and CA goes on to note that there should be a
separate statement of reasons for imposing full, rather than
1/3, CS terms. CA then qualifies this by indicating that if reasons are given specifically for full CS terms, and they are good
enough (as was prior sex offenses in KARSAI), then that is
enough. (The opinion requires careful reading.) CA hints that
the judge should find the present offenses were so close as to
indicate a single period of aberrant behavior, but CA ends up
leaving that up to the trial judge per KARSAI, CA finds no need
for separate sentencing rules for 667.6 cases, and no equal
protection or cruel and unusual punishment problems. CA
remands with specific instructions to consider the lack of a
prior record.
People v. Masten (1982) 137 Cal.App.3d 579. CA remands for
resentencing because the trial court failed to state reasons
imposing CS terms. Noting that the CS terms here were
imposed per P.C. 667.6, subdivision (c), rather than P.C. 1170.1
(which contains the requirement that reasons be stated), CA
concludes that the rationale for requiring reasons (facilitating
appellate review, achieving uniformity in sentencing, and
assuring no improper dual use of facts) still applies to CS terms
under P.C. 667.6, so reasons are required here.
People v. Thompson (1982) 138 Cal.App.3d 123. Defendant was
convicted of rape and oral copulation of one victim, and of the
same offenses against a second victim on a different occasion.
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He received four full CS terms. The trial court made a reference
to the mandatory provisions of P.C. 667.6, subdivision (d), but
was unclear as to whether it was applying that section to all
four counts or just two counts. No other reasons were stated for
any CS terms. CA holds that subdivision (d) only requires one
full CS term for each separate victim, and that the discretionary
provisions of subdivision (c) still applies to additional counts on
the same victim. CA remands for reconsideration of CS terms on
the second counts for each victim, and for a statement of
reasons if CS terms are reimposed.
People v. Fleming (1983) 140 Cal.App.3d 540. Defendant and 2
others were convicted of a series of sex offenses against 1 victim
occurring over a period of several hours. Defendant was given 7
full CS terms with no reasons specified other than a reference
to PC 667.6, subd.(d). CA holds that subd. (d) required, at most,
3 full CS terms based on offenses occurring at a house, other
offenses later in a motel, and more offenses several hours later
also at the motel. CA holds there must be some intervening
events or passage of time to make offenses separate. Since the
other offenses were subject to permissive CS sentencing under
subd. (c), discretion must be exercised and reasons stated, so
CA remands for resentencing.
People v. Collins (1983) 143 Cal.App.3d 742. Defendant pled to
rape in concert and forcible oral copulation in concert. The trial
court imposed full CS upper terms for the 2 counts. Reasons
were stated for the upper terms. The court then said the CS
terms were imposed per 667.6, subd. (d) because the acts were
committed at different occasions. The court stated alternatively
that full CS terms would be imposed under 667.6, subd. (c)
because in view of all the circumstances, the court deemed that
appropriate. The CA remands for resentencing holding that the
sentencing rules requiring reasons apply to 667.6 offenses.
Subd. (d) doesn’t apply here because the lapse of time between
acts was insufficient to constitute separate occasions. The
reasons given for CS terms per subd. (c) were inadequate since
they seem to be the same reasons used to aggravate.
People v. Belmontes (1983) 34 Cal.3d 335. Thoroughly
analyzing PC 667.6, subd. (c), the Supreme Court holds that
when there are multiple sex offenses covered by subd. (c), the
trial court has discretion as to each sex offense to sentence CC,
CS per PC 1170.1, subd. (a), or full CS per 667.6. As to sex and
non-sex offenses combined., the court has discretion to use a
sex offense as the principal term and give one-third CS for the
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non- sex offenses, or to use the longest non-sex offense as the
principal term and give full CS terms for sex offenses. The
record must clearly show the court realized it was making
separate choices as to CS or CC and as to full CS or 1/3 CS.
Ideally, reasons for each choice should be stated separately,
though the same reasons can be used. Rule 425 factors are
appropriate for both decision. Full CS terms should be reserved
for the more serious cases. In fn. 8, full retroactivity is ordered.
People v. Ramirez (1985) 165 Cal.App.3d 214. Defendants were
convicted of multiple sex offenses involving a single V. They
were given one upper term, some full CS terms, and some CC
terms. One reason for the upper term was that some counts
that could have been CS were made CC. While that is a valid
reason, the CA holds that the judge was also required to state
the underlying rationale - that is, what reasons would have
justified making them CS. Also, CA finds BELMONTES error in
not separately identifying reasons for the full CS term, as well
as for CS terms generally. CA rejects a harmless error
contention, noting the serious consequences from a decision to
use 667.6(c) rather than 1170.1. When the former is used, a
clear statement of reasons is required.
People v. Romero (1985) 171 Cal.App.3d 1149. Defendant
received an upper term for rape and a middle term, full term CS
for oral copulation although court failed to state reasons for
selection of PC 667.6(c) term over PC 1170.1 term. On AG’s
concession, CA remands for statement of reasons.
People v. Williams (1986) 180 Cal.App.3d 57. Defendant pled to
rape and oral copulation on 1 victim and oral copulation on
another and received 3 full term CS. He was sentenced under
PC 667.6(d) but only 2 are (d) cases while the second act on the
one victim is either a (c) or PC 1170.1 case and reasons are
required for choosing (c) over 1170.1. CA remands because
record is silent as to court’s knowledge of its discretion on this
count.
People v. Hunter (1986) 184 Cal.App.3d 1531. On a prior appeal
of full CS terms for sex offenses, CA had remanded per
BELMONTES. On remand, trial court again imposed full CS
terms. Defendant complains as to 2 counts on same V, that no
reasons were stated for full CS. CA notes one act was performed
in front seat of car, followed immediately by move to back seat
for 2d act. Per CRAFT, this does not constitute separate
occasions, so reasons were required. Although reasons were
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given for CS terms and same reasons can be given for full CS
terms, reliance on the reasons for CS terms would not satisfy
the crucial purpose of demonstrating recognition of the separate
choice. Although trial court made it clear it wanted to impose
maximum permissible term, CA still remands again because the
court paid so litle attention to the directions on the 1st remand.
People v. Senior (1992) 3 Cal.App.4th 765. Defendant was
sentenced to full CS terms per PC 667.6, subd. (c). The trial
court initially gave reasons only for CS terms, without
specifying reasons for full, rather than 1/3, CS terms. 3 days
later, the court clarified its earlier order by adding that it had
exercised its discretion under PC 667.6, subd. (c), rather than
using PC 1170.1, for the same reasons given earlier to justify
CS terms. CA does not discuss the impact of the “clarification” 3
days later, but simply notes that the court gave reasons only for
CS terms and not for full CS terms. While the same reasons
could be used, CA concludes that Belmontes error cannot be
harmless, so a remand for resentencing is required.
*People v. Hicks (1992) 5 Cal.App.4th 848. In multi-county
sexual assault, trial court went on at some length about how
aggravated the present crime and the defendant’s prior record
was. The court specified circumstances in aggravation and
reasons for CS terms, noted this was one of the most
egregious cases ever, and imposed full CS upper terms. CA
holds that the trial court failed to identify the criteria used to
support full CS terms and failed to demonstrate on the record
that it recognized it was making a separate choice by utilizing
full CS term sentencing. CA remands with no discussion of
prejudice.

REVIEW
GRANTED

*People v. McSherry (1992) 11 Cal.App.4th 1157. Where trial
court listed numerous aggravating factors, and then made
various sentencing choices without specifying which factors
supported each individual choice, CA upholds full CS terms
per PC 667.6, subd. (c). The court expressly stated it was
utilizing PC 667.6, subd. (c) in lieu of PC 1170.1,
demonstrating awareness of its discretion. Only one factor
need be stated for PC 667.6 sentencing, and the same factor
can be used for the other sentencing choices made here, so
there was no error and even if there was, it was harmless.

ORDERED
UNPUBLISH
ED
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d.

Specific Reasons Used

People v. Karsai (1982) 131 Cal.App.3d 224. Defendant was
convicted of rape and oral copulation of a single victim and was
given full CS upper terms pursuant to PC 667.6, subd. (c). He
contends that the court had no power to sentence under that
section because the Judicial Council has failed to provide any
sentencing rules to guide the exercise of discretion under PC
667.6. CA rejects the argument, concluding that the factors in
rule 425 regarding CS and CC sentencing are adequate to guide
the exercise of discretion under PC 667.6.
People v. Price (1984) 151 Cal.App.3d 803. Defendant was
sentenced to 4 full CS upper terms for violent sex offenses on
one victim on one occasion, plus two CC terms for 2 counts of
robbery during the same incident. CA holds: 1) The same fact
can be used to support upper terms on different counts, but
only if the fact is reasonably related to the particular count and
is not made unavailable by the prohibition against the dual use
of facts. 2) Elements or inherent facts cannot be used to
aggravate (e.g. “violent, vicious attack”, “reprehensible”,
“repugnant”). 3) The victim was not particularly vulnerable
where she was an adult woman in a liquor store at 9 PM with 2
clerks present, who were able to summon the police. Though
she was moved to a rear storage area, the police were already on
their way by then. 4) The statutory dual use prohibition does
not cover PC 667.6 sentencing, but the Rule 441 version does.
5) Where PC 667.6 is utilized, the terms for non- sex offenses
must be determined separately and imposed CS to the PC 667.6
terms. 6) Per WILLIAMS and LOPEZ, PC 1385 provides the
power to strike PC 12022.3 enhancements, but reasons must
be stated or remand is necessary. 7) full CS terms per PC
667.6(c) or (d) (d) are not enhancements that must be pled and
proved.
People v. Bishop (1984) 158 Cal.App.3d 373. Defendant
kidnapped two teenage girls and committed various sex
offenses, alternating between the two victims. At one point he
tied them up and left, then returned and committed more sex
offenses. The CA upholds full CS terms per PC 667.6, subd. (d)
on each count, finding that as to the counts for each particular
victim, the “separate occasions” portion of subd. (d) applied due
to the departure and return and to the separation by a
substantial event - the commission of a sex crime on another
victim. Even if this was not fully a subd. (d) case, the trial court
noted it would have imposed full CS terms per subd. (c) anyway,
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and stated adequate reasons. The CA also finds no problem
with using the same reasons for CS terms and for full CS terms.
People v. Ramirez (1985) 165 Cal.App.3d 214. Defendants were
sentenced to an upper term on one sex offense with CC terms
for two other sex offenses and two upper terms for two rapes
which were CC to each other but full term CS to the principal
offense. Court’s reason for imposing term CS was that “all the
terms could be CS.” CA holds court failed to state adequate
reasons because it didn’t give underlying rationale but merely
restated a possibility. On PC 667.6 full term, CA holds court
failed to identify reasons for either CS or full-term CS while it
must do both. Remand ordered because sections are highly
punitive and so should not be used unless reasons for doing so
are clear.
People v. Long (1985) 174 Cal.App.3d 964. D received a full,
aggravated term for a sex offense CS to a non-sex offense. Trial
court cited violence and viciousness in support even though
violence was used to aggravate the non-sex count as well. CA
says that separate violence/threats on each count justifies
application to each count. With respect to second aggravating
factor, CA holds no need to consider arguments against its use
because one factor is enough.
People v. McElrath (1985) 175 Cal.App.3d 178. In sentencing
defendant to full CS terms for 4 sex offenses on 1 V, the trial
court stated the reasons as being “the crime involved separate
acts of violence” and “defendant was on parole at the time”. CA
notes that the first reason alone would not be a proper reason
since violence is inherent in every forcible sex offense and
inherent factors cannot make a crime worse than the ordinary.
But CA finds the parole reason more than adequate to justify
full CS terms. (No discussion of whether there should be a
remand for reconsideration as to whether the trial judge would
exercise discretion to impose full CS terms only for the parole
reason.)
People v. Daye (1986) 177 Cal.App.3d 1152. Court gave
defendant two full-term CS on two rape counts citing their
“independent
identity”
and
“separateness,”
victim’s
vulnerability, and defendant’s dangerousness. CA upholds
reasons and finds vulnerability supported by victim’s size and
her being alone in parking lot at night when seized.
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People v. Williams (1986) 180 Cal.App.3d 57. Defendant pled to
rape and oral copulation on 1 victim and oral copulation on
another and received 3 full term CS. He was sentenced under
PC 667.6(d) but only 2 are (d) cases while the second act on the
one victim is a (c) or PC 1170.1 case. CA remands because
record is silent as to court’s knowledge of its discretion on this
count. CA also finds dual use because court used same factor
to CS and aggravate. This would be harmless but since it is
remanded anyway it will be remanded for this as well. Court
also cited as an aggravating factor a prior on which it also gave
enhancement. This too is a dual use violation.
People v. Huber (1986) 181 Cal.App.3d 601. Defendant was
convicted of numerous sex and non-sex counts involving six
victims on four occasions. He was sentenced to 106 years 4
months, which included 46 years under PC 667.6(d), 36 under
PC 667.6(c), and the remainder under PC 1170.1(a). To support
the (c) sentences, the court cited defendant’s dangerousness,
the nature of the acts, and the “false imprisonment” which was
engaged in to enable the acts to be done. CA holds these were
proper. Trial court need not cite to specific rules and need not
show these crimes are worse than average unless it is relying on
that (“high degree of cruelty,” etc.) as a factor in aggravation. To
support CS sentences, trial court cited the threat of GBI, the
victims’ vulnerability, multiple victims, planning, and numerous
convictions. CA holds court properly can use same factors to
support more than one CS as long as chosen criterion fit each
crime. Here they do, and court used different factors for CS and
for 667(c) full-time so it meets BELMONTES. Further, court
need not give elaborate recitation of facts which support the
factors. While court cannot incorporate probation officer’s
report and the like, or simply cite rule numbers, court can
recite factors in the language of the rules. It would be helpful to
have an elaboration where supporting factors are not obvious
(like victim vulnerability) but this was done here.
e.

Choice of the Term on the CS Count(s) and Its
Relation to Choice of Term on Non-PC 667.6
Offenses

People v. Belasco (1981) 125 Cal.App.3d 974. Defendant was
convicted of unlawful sexual intercourse (which is not a Penal
Code section 667.6, subd.(c) crime), plus rape and oral
copulation (which are). CA holds that it was correct to use the
unlawful sexual intercourse (which carries the shortest term) as
the principal offense, and then to add the full CS term for the
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other offenses, since a Penal Code section 667.6(c) offense
cannot be a principal term under Penal Code section 1170.1,
subd.(a). CA also holds that the result does not constitute cruel
and unusual punishment, that the pleadings need not specify
that Penal Code section 667.6, subd.(c) would be applied, and
that it was proper to give upper terms for both the unlawful
sexual intercourse count and the full CS rape count.
People v. Nash (1982) 129 Cal.App.3d 513. Defendant was
convicted of several rape counts and was given a three year CS
term on one of the counts. The CA rejects the contention that
the CS term must be 1/3 of the middle term, noting that P.C.
667.6 allows a full, separate, and consecutive term for rape as
an exception to the 1/3 of the mid-term provision of P.C.
1170.1(a). CA does not discuss the precise argument that was
made against the three year term. The case is most interesting
for its implicit approval of the use of a lower term for a full CS
term under P.C. 667.6 although this point is not expressly
discussed.
People v. Price (1984) 151 Cal.App.3d 803. Defendant was
sentenced to 4 full CS upper terms for violent sex offenses on
one victim on one occasion, plus two CC terms for 2 counts of
robbery during the same incident. CA holds: 1) The same fact
can be used to support upper terms on different counts, but
only if the fact is reasonably related to the particular count and
is not made unavailable by the prohibition against the dual use
of facts. 2) Elements or inherent facts cannot be used to
aggravate (e.g. “violent, vicious attack”, “reprehensible”,
“repugnant”). 3) The victim was not particularly vulnerable
where she was an adult woman in a liquor store at 9 PM with 2
clerks present, who were able to summon the police. Though
she was moved to a rear storage area, the police were already on
their way by then. 4) The statutory dual use prohibition does
not cover PC 667.6 sentencing, but the Rule 441 version does.
People v. Reeder (1984) 152 Cal.App.3d 900. CA holds the P.C.
1170, subd.(b) prohibition of the dual use of facts does not
apply to a CS term imposed pursuant to P.C. 667.6, but the
broader dual use prohibition in Rule 441, subd (c) does apply.
CA upholds the validity of the rule and, in fn. 10, concludes
that the rule is the equivalent of a statute.
People v. Jones (1984) 155 Cal.App.3d 153. Defendant was
convicted of multiple counts of rape against separate victims. In
imposing full CS term per PC 667.6, subd. (d), the trial judge
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stated that he believed it was mandatory that he impose upper
terms on each count. The CA acknowledges that “full” CS terms
could imply the maximum possible, but the CA applies the rule
of construing ambiguities in favor of the defendant and
concludes that “full” CS terms only means that the 1/3 rule of
PC 1170.1 (a) does not apply. Thus, the trial court could have
chosen upper, lower, or middle terms. However, since the trial
judge also stated that if he had discretion, he would still impose
upper terms, and stated adequate factors in aggravation, the CA
finds no need to remand.
People v. Jerome (1984) 160 Cal.App.3d 1087. CA holds dual
use limitation remains intact, not under PC 1170(b) but under
rule 441(a).
People v. Jones (1988) 46 Cal.3d 585. SC holds PC 667.6(c)
applies even when defendant is convicted of only 1 listed sex
offense. The word “crimes” in subd. (c) refers to all the crimes,
even though the same word in subd. (d) refers only to listed sex
offenses. Subd. (d) previously said “such crimes” rather than
“the crimes,” indicating a different meaning in the 2 sections;
that conclusion is not changed by the fact that the legislature
later deleted each use of “such” in PC 667.6 (apparently
because the legislature thought the word did NOT add
anything). SC selectively considers legislative history to support
this conclusion. SC finds the statute “largely unambiguous.”
Resolving ambiguities in favor of defense applies only when
there are 2 reasonable interpretations in relative equipose. SC
duty is to ascertain legislative intent, rather than interpreting
every ambiguous statute by too free an application of an
automatic rule for resolving ambiguities.
People v. Rojas (1988) 205 Cal.App.3d 795. CA affirms trial
court refusal to give full CS terms per PC 667.6(d) for rape and
burglary. Per JONES, CA agrees that PC 667.6(d) applies only to
multiple sex offenses, not 1 sex offense and 1 non-sex offense
involving separate Vs and occasions.
People v. Pelayo (1999) 69 Cal.App.4th 115. Defendants were
convicted of crimes that came with PC 667.6, subd. (d), along
with crimes that did not come within PC 667.6 (c) or (d). Full CS
terms were imposed for the PC 667.6 counts, but the non-PC
667.6 counts were given one-third of the mid term as
subordinate counts. CA notes that the option of treating the PC
667.6 count as a principal count, and others as subordinate, is
available when sentencing under PC 667.6, subd. (c), but no
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such discretion is unavailable under subd. (d). Thus, one of the
non-PC 667.6 counts must be given a full term as a principal
term, and the entire non-PC 667.6 sentence must be added to
the entire PC 667.6 sentence.
9.

Limitations on Staying Enhancements in Violent Sex
Cases

People v. Ottombrino (1982) 127 Cal.App.3d 574. Defendant was
convicted of 2 counts of rape, 1 count of oral copulation, 1
count of attempted murder, and various other charges, based
on two separate incidents with separate rape victims. With no
discussion of the factual context, CA notes that the trial court
erred in staying (per P.C. 654) a P.C. 12022.3 enhancement on
one of the rape counts. Pursuant to P.C. 1170.1, subd.(h), there
is no limitation on imposing enhancements on P.C. 667 terms.
Thus, CA remands for an apparent addition of three years to the
31 year term already imposed. THREE VOTES FOR HEARING
People v. Stiltner (1982) 132 Cal.App.3d 216. Defendant,
convicted of forcible oral copulation, was given 2 separate PC
12022.3 enhancements, for use of a firearm and for being
armed with a knife. CA rejects a claim that the failure to strike
the knife enhancement was an abuse of discretion, holding that
the failure to include PC 12022.3 in PC 1170.1 (c) or (g) means
there is no power to strike a PC 12022.3 enhancement. Per PC
1170.1, subd. (h), sex offense enhancements are unlimited. CA
also finds nothing in PC 12022.3 to prevent multiple
enhancements for separate weapons. The word “or” between the
use and arming subdivisions just means that only one
subdivision can be used where the use and arming involve the
same weapon.
People v. Calhoun (1983) 141 Cal.App.3d 117. Where trial court
expressly found no mitigation, but stayed 3 gun use
enhancements on rape counts (involving 3 victims on 2
occasions), the CA holds (on a People’s appeal) that PC 1385
does not provide authority for such a stay, and if it did, reasons
would be required. Also, under these facts, cumulative
enhancements would not have violated PC 654. To the extent
that Culbreth could have applied to the two counts on one
occasion, PC 1170.1(h) abrogates CULBRETH in violent sex
offense cases.
People v. Price (1984) 151 Cal.App.3d 803. Defendant was
sentenced to 4 full CS upper terms for violent sex offenses on
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one victim on one occasion, plus two CC terms for 2 counts of
robbery during the same incident. CA holds per WILLIAMS and
LOPEZ, PC 1385 provides the power to strike PC 12022.3 enhancements, but reasons must be stated or remand is
necessary.
People v. Rodriquez (1984) 160 Cal.App.3d 207. Defendant
received 3 full CS terms for rape, sodomy, and forcible oral
copulation pursuant to PC 667.6, subd. (c). He was enhanced 2
additional years on each of the 3 counts per PC 12022.5. In a
very detailed analysis, the CA holds that the CULBRETH rule,
precluding multiple gun use enhancements in factual
circumstances such as present here, applies despite the
“without limitation” language of PC 1170.1, subd. (i). Since PC
667.6, subd. (c) applies in lieu of PC 1170.1, that means all of
PC 1170.1, including subd. (i), is inapplicable. Also a review of
the legislative history convinces the CA that the intent of PC
1170.1, subd. (i) was to do away with limits in other parts of PC
1170.1, and that CULBRETH was not even considered. (Though
not expressly spelled out, this would indicate CULBRETH would
apply even when forcible sex cases are sentenced under PC
1170.1.) The CA notes the flaws in language in EDWARDS and
CARDENAS, and rejects BERGMAN.
People v. Tassell (1984) 36 Cal.3d 77. Defendant was
convicted of 2 sex offense and given full CS terms. Two priors
were pled and proved (a one year PC 667.5 (b) prior and a five
year PC 667.6 (a) prior). Defendant was given CS enhancements
for each prior on each count under the theory that PC 1170.1(i).
by removing limits on enhancements in PC 667.6 cases,
compelled assessing priors against each count. The court holds
that priors go to the nature of the offender not to the offense (as
would a weapon enhancement) and do not attach to a particular
count, so they can only be used once as a component of the
aggregate term. PC 1170.1 (i) only nullifies limiting provisions in
PC 1170.1, such as the no enhancements on subordinate terms
provision, or the no enhancements for non-violent felonies
provision.
People v. Blevins (1984) 158 Cal.App.3d 64. Pursuant to the
CARDENAS approval of the EDWARDS reasoning, the CA
concludes that where defendant has used a knife in several sex
offenses committed one after another against a single victim, it
is proper to enhance per PC 12022.3 for each count, since PC
1170.1, subd, (i) renders CULBRETH inapplicable to listed
forcible sex offenses. In fn 4, the CA notes it is not deciding
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whether a trial court has the authority
enhancements pursuant to PC 1385.

to

stay

such

People v. Sutton (1985) 163 Cal.App.3d 438. Defendant
convicted of multiple sex acts, including two oral copulations on
same victim, once in house and once in her car two hours later.
Trial court does have PC 1385 discretion to strike PC 12022.3
enhancements and case is remanded for this.
People v. Macial (1985) 169 Cal.App.3d 273. Defendant was
convicted of 4 sex counts all with weapon allegations under PC
12022.3. His sentence included 2 PC 12022.3 enhancements, 1
for using a knife and 1 for being armed with a rifle. CA holds
only one enhancement can be imposed, either a three-year or a
two-year enhancement but not both, no matter if 1 weapon was
used or many. PC 1170.1(i) which eliminates limitations on
enhancements in sex cases is inapplicable since defendant’s
sentence was imposed under PC 667.6/12022.3. CA
distinguishes STILTNER, holding that case involved PC
1170.1(i) sentences. Even if it didn’t, CA holds the result is
wrong.
People v. Montero (1986) 185 Cal.App.3d 415. Defendant was
sentenced to 5 full CS terms per PC 667.6(d). He argues per
FRITZ that the record fails to show the judge exercised
discretion in regard to the possibility of striking per PC 1385.
CA seems to accept the applicability of PC 1385, but notes there
is no requirement that the court state reasons for not striking
per PC 1385. CA acknowledges that defense counsel had
conceded at the JP that CS terms were mandatory, but CA
points to trial judge comments indicating a belief that PC 667.6
rather than PC 1170.1 was appropriate in this case.
People v. Crooks (1997) 55 Cal.App.4th 797. CA upholds PC
12022.3 enhancement on subordinate term even though that
enhancement is not listed in PC 1170.1, subd. (a), since the
underlying crime is rape and PC 1170.1 (i)(2) mandates full
service of enhancements in rape cases. Due to that same
section, it was erroneous to reduce another enhancement to
1/3 of the middle term, and that is an unauthorized sentence
that can be corrected at any time.
10. Application of PC 654 to PC 667.6 Offenses
People v. Fitch (1985) 171 Cal.App.3d 211. Defendant was
convicted of 4 counts of forcible oral cop on 4 separate victims
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on one occasion, with PC 12022.5 as to each count. He was
given full CS terms per PC 667.6(d) and was enahnced for each
PC 12022.5. CA affirms, finding CULBRETH inapplicable due to
the unlimited enhancement language of PC 1170.1(i). CA notes
RODRIGUEZ and BERGMAN are split on the applicability of PC
1170.1(i) in PC 667.6(c) cases where discretion is exercised in
favor of using 667.6. However, that dispute is based on the “in
lieu of PC 1170.1” language of 667.6(c). That language is not
present in subd. (d), so CA sees no reason to except a subd. (d)
case from PC 1170.1(i).
People v. Pearson (1986) 42 Cal.3d 351. Defendant was
convicted of both statutory sodomy and lewd acts based on
same act. Sentence was stayed on 1. SC upholds dual
convictions. Although sodomy is “specifically” included in lewd
acts within the meaning of GREER, SC declines to follow
GREER. Discussing purpose of PC 654 at length, SC does
conclude that a stayed count cannot be used in the future to
support an enhancement for a prior conviction, absent an
express legislative declaration that such consequences should
follow. PC 1170.1(i) does not apply here since these are not
forcible sex offenses. Even when it does apply, it does not
manifest a clear intent to enhance more than once for a single
act. As for PROP 8 “without limitation” language, this rule does
not limit but allows full use to the extent authorized by statute.
People v. Roberson (1988) 198 Cal.App.3d 860. Defendant was
convicted of several counts of pimping and pandering involving
a 12 year old girl, on aid and abet and PC 182 theories. He was
also convicted of several rape and oral copulation counts on
same V over several day period, some based on acts he
performed and some on acts performed by others who paid
defendant or his accomplice. CA has no problem applying PC
667.6(d) to acts committed against same V in same day when
one was by defendant in motel room and another was by a
paying customer in a different location. One procurement
count, although not a PC 667.6(d) crime, could serve as full
base term with others CS to it. But CA does hold that PC 654
can apply to PC 667.6(d) in such circumstances, and the
various procurement counts were the means by which the
paying customers committed their acts, so PC 654 blocks
punishment for both procurement and related substantive
counts.
People v. Siko (1988) 45 Cal.3d 820. Defendant was convicted
of lewd conduct on child under 14, rape, and sodomy and given
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3 full CS terms per PC 667.6, based on acts of rape and sodomy
only. SC notes PC 654 expressly prohibits multiple punishment
for the “same act or omission,” and that judicial decisions have
added preclusion for multiple violations in a single or indivisible
transaction. SC holds that whatever may have been intended as
to the judicial engraftment, nothing indicates a legislative intent
to repeal the “same act or omission” aspect of PC 654 in cases
covered by PC 667.6. Repeal by implication is disfavored.
Although PC 1170.1 expressly states PC 654 is applicable and
PC 667.6 does not, such silence does not create an exception. It
is presumed a statute like PC 654 applies to every case within
its terms, unless an exception is expressly stated. Nothing in
the legislative history of PC 667.6 indicates any intent to repeal
PC 654 in these cases. Although PC 667.6 permits separate
punishment whether or not there was a single transaction, that
is not the issue here and is therefore irrelevant. Although defendant also removed the V’s pants and panties, it is clear from
information and verdict that was not the basis of the PC 288
conviction.
People v. Hicks (1993) 6 Cal.4th 784. Defendant was convicted
of burglary and several sex offenses under circumstances which
made it clear that the burglarious entry was made for the
purpose of committing the sex offenses. He was given full CS
terms for the sex offenses per PC 667.6, subd. (c), and was also
given a full CS term for the burglary. Addressing the question
left open in Siko, the SC concludes that, while PC 654 continues
to apply in the PC 667.6, subd. (c) context when there are 2 or
more crimes resulting from the same act, the language in 667.6,
subd. (c) re: “whether or not the crimes were committed during
a single transaction,” was intended to provide an exception to
PC 654 in a case such as this, where the burglary and the sex
crimes result from different acts (the entry and the sex crimes).
SC rejects Masten and Jones, and approves Andrus and
Anderson.
People v. Brown (1994) 28 Cal.App.4th 591. CA holds that
where defendant forces a victim to walk from one location to
another, where he then commits sexual offenses, separate
punishment (full term CS sentences) for both rape and
kidnapping is permissible since, per Hicks, PC 667.6, subd. (c)
crimes are not subject to PC 654. Also, CA upholds 8 CS full
upper terms (8 years each) for 8 counts of rape, based on
testimony from the victim that she kept moving and defendant’s
penis kept slipping out. Each re-insertion is a separate rape,
per Harrison. Each time his penis came out, he could have
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chosen to stop his attack. Lengthy DISSENT explains in detail
how unfair this can be, and how different this case is from
Harrison, or other cases where a victim actually breaks free and
starts to flee, and is then caught and subjected to a new attack.
11. Penal Code §667.61 One-Strike Law
People v. Ervin (1996) 50 Cal.App.4th 259. Defendant was
convicted of rape during a residential burglary, which would
bring him within the 15-life provisions of PC 667.61, subd. (b),
the one-strike sex crime law. He also had a prior that would
bring him within the second strike provisions of the Three
Strikes Law. He argues the Three Strikes Law must control, so
his sentence for the rape should have been at most the 8 year
upper term doubled to 16 years, rather than the 15 years to ;life
sentence that was imposed. CA sees no basis for the Three
Strikes Law to control, as the two sentencing provisions serve
different purposes (additional punishment for serious recidivists
and additional punishment for specified sex offenses). In fact,
the CA concludes that both schemes should be used
cumulatively, so the proper sentence is 15 years to life doubled
to 30 years to life, plus any applicable enhancements for priors.
*People v. Short (1997) 52 Cal.App.4th 488. Defendant was
sentenced pursuant to the one strike provisions of PC
667.61, based on a Minnesota prior conviction for first degree
criminal sexual conduct. Elements of that crime included
sexual penetration with a child, but did not include the intent
to arouse lust element of PC 288, subd. (a). CA concludes it
would not qualify as a prior under the least-adjudicatedelements test of Crowson, but would arguably qualify under
the entire-record-of-the-proceedings test of Myers/Guerrero.
CA discusses the evolution of the 2 tests in detail, concludes
that Crowson was never actually overruled, and reluctantly
concludes that Crowson must control here because in this
context, as in Crowson, the issue turns on the meaning of a
nearly identical statutory provision defining which out-ofstate priors can be considered, in contrast to the Guerrero
context of matching the elements of any serious felony
(whether it be from California or elsewhere). In this precise
context, CA sees no meaningful way to distinguish Crowson,
so the principles of Auto Equity compel it to follow Crowson.
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People v. Espino (1997) 53 Cal.App.4th 92. CA holds trial court
was correct in concluding it had no discretion to strike a PC
667.61 allegation where there was use of a deadly weapon in
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the commission of the rape. Subd. (f) expressly states the court
shall not strike any of the circumstances specified in subd. (d)
or (e), which include the provision at issue here. Romero and
Luckett are distinguished since the statutes at issue in those
cases had no such express provision.
People v. Crooks (1997) 55 Cal.App.4th 797. CA upholds a PC
667.61 sentence of 25 years to life for a first rape. committed in
the commission of first degree burglary. Looking first at the
federal standard, CA notes Solem was weakened by the split
decision in Harmelin, where only 4 Justices favored application
of all 3 of the proportionality factors set forth in Solem. Because
the sentence here is not grossly disproportionate to the
seriousness of his crimes, CA sees no federal problems. Turning
to California’s Lynch analysis, CA again sees no problem despite
the lack of a significant prior record. CA finds the present rape
very serious in its planning, home invasion, gratuitous violence,
and taking advantage of a sleeping victim. CA also finds rape in
the commission of burglary to be far more serious than rape
alone. That last point also refutes any equal protection claim in
punishing defendant more seriously than for rape not in the
commission of burglary.
People v. Estrada (1997) 57 Cal.App.4th 1270. Defendant was
sentenced to 25 years to life, with no parole for 25 years, under
the one strike law, based on his conviction for rape and
burglary with intent to commit rape. CA holds the court erred in
simply giving the jury a verdict form to find the one-strike
allegations true or not true, but not instructing the jury on the
factual findings that were required - whether defendant entered
the apartment with the intent to commit forcible rape. But CA
finds the error harmless, applying the Watson standard since
the jury trial right on the sentencing allegation was only a state
statutory right. The evidence would not support a reasonable
likelihood of any other finding. CA dismisses defendant’s claim
the jury could have found he entered with intent to rape only if
the victim was asleep, and then decided to commit forcible rape
only after she awakened. CA also finds no discretion to strike
the special sentencing allegation, since the statute expressly
precludes that. CA also find no cruel and unusual punishment
despite defendant’s lack of a prior record, lack of a weapon, and
lack of any harm to the victim beyond that inherent in rape. CA
refuses to compare the punishment with murder, since the
sentence here was based on two crimes (rape and burglary) and
cannot be compared to a single crime.
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People v. Jones (1997) 58 Cal.App.4th 693. CA agrees the
statutory language requires the prosecutor to plead and the
fact-finder to find the facts necessary to support use of the PC
667.61 one-strike alternative sentencing scheme, and it follows
that the jury must be instructed on the necessary findings.
However, the lack of findings or instructions here was either not
error or was harmless, since other findings demonstrated the
jury found all necessary facts on other proper instructions that defendant both kidnapped and committed sexual assaults
against 2 of the victims, that there were multiple victims, and
that a weapon was used in each offense. CA also concludes the
increased risk of harm made in connection with a PC 209
kidnap for robbery count, was identical to the necessary PC
667.61 finding of an increased risk of harm beyond that in the
sex offense. CA also holds there is no requirement that the
kidnap occur with the preexisting specific intent to commit a
sex crime; the statute merely requires both a kidnap and an
enumerated sex crime, but if either the kidnap or the sex crime
is an afterthought, that makes no difference. CA also sees
nothing in the language of the statute to preclude reliance on
the fact of multiple victims on multiple occasions to support
imposition of consecutive 25-life terms.
People v. DeSimone (1998) 62 Cal.App.4th 693. Defendant was
convicted of spousal rape against one victim and lewd conduct
with a child involving a second victim. Consecutive terms on 15
years to life and 25 years to life were imposed for these counts,
after findings were made per PC 667.61, subd. (E)(5), that as to
each count, defendant was convicted of listed sex offenses
involving more than one victim. CA rejects the claim that only
one such multiple victim finding can be made in a single case.
CA sees nothing in the language requiring such a result, and
nothing in Penal Code section 654 or in the prohibition against
double jeopardy that would preclude multiple findings under
this subdivision. CA notes it is not deciding whether such
findings could be made as to more than one count per victim,
as here only one count per victim was involved. CA sees nothing
unreasonable about mandating at least 2 life terms whenever
there are multiple victims. CA also notes a superficial
resemblance to the multiple murder special circumstance, but
finds bases for distinction on close analysis.
People v. Murphy (1998) 65 Cal.App.4th 35. Defendant was
convicted of forcible oral copulation against 1 victim and 6
counts of forcible sex offenses against a 2nd victim on a separate
occasion. CA construes PC 667.61 to require a 1 strike 15-life
743

term for each victim and for each separate occasion. That
results in 2 CS 15-life terms in this case. CA rejects a double
punishment/PC 654 argument, that it would be improper to
use the “same act” – committing violent sex offenses against 2
victims – to punish both with life terms, each because of the
other. CA sees this as the same as the multiple murder special
circumstance argument rejected in Garnica. CA also concludes
that the reference to “other offenses” in PC 667.61, subd. (g)
means all other offenses, not merely all offense not included
667.61. Thus, for all forcible sex offenses committed against the
same victim on the same occasion, defendant is sentenced
normally; the 15-life term only covers the one count, not all
counts against the same victim on the same occasion.
People v. Jackson (1998) 66 Cal.App.4th 182. Defendant was
convicted of multiple sex offenses against 2 separate victims. He
was sentenced to concurrent life terms under the PC 667.61
one-strike law, after the trial court concluded that the
mandatory consecutive term provisions of PC 667.6, subd. (d)
did not apply to indeterminate sentencing under PC 667.61. CA
sees no basis for the trial court’s conclusion. Thus, the
mandatory CS term provisions do apply here. Per Estrada, there
is no Romero-like discretion to strike, so CA sees no need to
remand.
People v. Knox (1999) 74 Cal.App.4th 757. Defendant was
sentenced to 25 years to life terms under the one strike law
after conviction of forced oral copulation against 3 named
victims. Defendant argues the one strike law cannot apply
because the necessary circumstance here (multiple victims) was
not pled or found by the jury. By analogy to Jones, CA finds no
harm, as the jury found all needed facts in convictions involving
different victims, and defendant was on notice that he was
charged with qualifying sex crimes against multiple victims.
[Disapproved in People v. Mancebo (2002) 27 Cal.4th 735, 751,
fn. 9.)
*People v. Belcher (1999) 75 Cal.App.4th 150. Defendant
encountered victim, with whom he went to high school. They
ended up spending most of the night parked along a canal
snorting meth and drinking. The victim fell asleep and awoke
to find her hands loosely tied together. She quickly loosened
the bindings, but after a while defendant became weird, tied
her hands more tightly after saying he had to do what he had
to do, and then carried her to his van. After he calmed down,
the frightened victim decided not to resist anymore out of fear
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he would hurt her, and he then engaged in acts of oral
copulation and rape. CA upholds PC 667.61 one strike
sentencing, based on the enumerated fact of tying or binding
the victim in the commission of the sexual assault. Defendant
argues the tying or binding ended before any sexual assault
began, but CA concludes by analogy to Masbruch that this
was one continuous event and the bindings created a position
of power and dominance that caused fear in the victim
leading to helplessness that allowed defendant to complete
the sexual assault. CA also finds no unconstitutional
vagueness in the term “engaged in” as defendant was clearly
engaged in the tying or binding here. Once that is
determined, then the issue of whether that occurred “in the
commission” of the sex offenses is a separate question.
People v. Diaz (2000) 78 Cal.App.4th 243. Defendant was
subjected to PC 667.61 one-strike sentencing resulting from a
finding that, in the commission of a listed sex offense, the
victim was kidnapped. CA first holds that the Daniels rule, that
kidnap requires movement which is not merely incidental to an
underlying crime, applies to PC 667.61, since that has long
been part of kidnap law in California and it is assumed the
Legislature was aware of such judicial interpretations of the
meaning of kidnap. But Daniels does not require an intent to
kidnap, apart from the underlying crime. Instead, CA sees the
element of non-incidental movement as turning on whether it
results in a substantial change in the context of the
environment. Here. Def approached the victims at 5 am at a bus
stop by a well-lit intersection. CA agrees that movement to a
grassy area of a park next to the sidewalk was probably
incidental, but when moved her further, up a stairway, into the
park, and around to the very dark rear side of a closed
recreation center building, in order to attempt the sex offense,
the movement was more than incidental. Instead, that
movement dramatically changed the environmental context and
was obviously undertaken in the expectation it would permit
defendant to complete the attack without detection.
*People v. Barba (2000) 78 Cal.App.4th 1035. Defendant and
crime partners committed a robbery. The crime partners also
sexually assaulted one of the victims, committing 2 counts of
forced oral cop and 1 rape. Defendant was present during the
sexual assaults and admitted tying the victim up afterward.
CA upholds application of PC 667.61 to defendant, even if he
was not an active participant in the sexual assaults. PC
667.61 merely requires conviction of listed crimes, and as an
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aider and abettor, defendant was guilty of those crimes. Trial
court also found separate occasions per PC 667.6, subd. (d),
based on opportunity to reflect, and equated that with PC
667.61 single occasions, so defendant was given 3 life terms.
CA finds single occasion and separate occasions are not
synonymous, and concludes only one life term could be
imposed here under PC 667.61. But due to the separate
occasion findings, supported by the evidence, CA need not
remand for resentencing. Separate terms under the
applicable non-667.61 law are required for the other counts,
and the separate occasion finding means they must be
consecutive.
People v. Palmore (2000) 79 Cal.App.4th 1290. When female
assistant manager arrived at still-closed Wendy’s in the early
morning, defendant jumped out of a closet, demanded money,
and then sexually assaulted her. CA upholds enhancement of
rape and sodomy under one-strike PC 667.61 provision re:
committed during the commission of a burglary of a commercial
establishment which was then closed to the public. Was closed
at the time he made hiss felonious entry. CA concludes “then
closed to the public” refers to the time of the sex offenses, not to
the time of the entry. CA notes the purpose of the provision is to
provide added protection for more vulnerable victims. A sexual
assault when the establishment is closed leaves the victim more
vulnerable, but the precise time of the entry has no direct
impact on vulnerability.
People v. Palmore (2000) 79 Cal.App.4th 1290. When female
assistant manager arrived at still-closed Wendy’s in the early
morning, defendant jumped out of a closet, demanded money,
and then sexually assaulted her. CA finds no PC 654 violation
in punishing defendant for robbery and also sentencing the
sexual assaults per the PC 667.61 one-strike provisions that
occurred during a burglary of a commercial establishment then
closed to the public. Defendant claims the jury finding that he
entered with intent to commit theft makes the burglary and
robbery a single transaction. But CA sees the rape as one crime,
punished more harshly under the burglary circumstances, and
the robbery as another crime. CA also makes an analogy to
cases that hold enhancements do not define an offense for PC
654 purposes, and the same is true of the one-strike provisions.
People v. Campbell (2000) 82 Cal.App.4th 71. In the course of
committing sodomy by force, defendant wrapped tape around
the victim’s face, covering her eyes so she would not be able to
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identify him. CA upholds application of the PC 667.61 one
strike law, based on the factor in subd. (e)(6) re: tying or binding
the victim. CA concedes this is not tying. While tying and
binding are often synonymous, CA feels compelled to find a
different meaning in order to avoid making the term
superfluous, especially since it is stated in the disjunctive. CA
notes the other one-strike factors (kidnapping, during burglary,
inflicting GBI, using a weapon, or forcibly administering a
controlled substance) all involve making the victim more
vulnerable. Rendering her unable to see certainly made her
more vulnerable, and CA sees no difference if that was
defendant’s intent or if his intent was merely to prevent
identification. Thus, CA sees no logical difference between what
was done here and what is needed for the other factors. CA sees
this as so obvious that CA also rejects a contention that such a
construction renders the statute unconstitutionally vague.
People v. Palmer (2001) 86 Cal.App.4th 441. CA rejects
application of PC 667.61 to a conviction of PC 288.5 continuous
sexual abuse. That is not one of the listed crimes. While PC 288
lewd acts is listed, and that was an underlying offense that was
part of the DA theory, the fact remains defendant was not
convicted of PC 288 lewd acts. The jury was never instructed on
the elements of that crime, and it is not a lesser included
offense of PC 288.5. CA notes the legislature has provided the
option of a lighter evidentiary burden when a prosecutor
chooses to proceed under PC 288.5. Having utilized that benefit,
it is not appropriate for the prosecutor to then contend there is
no difference between PC 288 and PC 288.5.
People v. Alvarado (2001) 87 Cal.App.4th 178. Evidence
indicated defendant broke into home with intent to steal. Once
inside, after completing the intended theft, he also decided to
commit rape. CA upholds application of the PC 667.61 onestrike law indeterminate life term for rape during the
commission of a burglary. CA concedes that technically a
burglary is complete upon entry, but in this context that would
frustrate legislative intent, since the one-strike provision would
never apply. CA looks instead to felony-murder cases and
firearm use cases, and concludes that for the purpose of PC
667.61, a burglary continues until the burglar has escaped to a
place of temporary safety. CA notes that in the aider and
abettor liability context, the burglary does remain complete
upon entry. CA distinguishes Sakarias as involving an
abandoned larcenous intent, as distinguished from a completed
one, before forming an additional intent.
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People v. Alvarado (2001) 87 Cal.App.4th 178. Defendant broke
into a home and stole from the victim. Once inside, after
completing the intended theft, he also raped the victim.
Defendant complains that PC 654 precludes both a one-strike
sentence for rape during a burglary, and a separate sentence for
robbery, since the burglary, rape, and robbery were part of one
continuous transaction, and the burglary and robbery shared
the same intent. CA notes Palmore rejected such a claim by
concluding PC 654 did not apply to the PC 667.61 punishment
increase. CA questions that rationale, since PC 667.61 is
comparable to a status enhancement. Nonetheless, CA finds no
PC 654 violation here. The rape and robbery had unique
objectives and neither was merely incidental to the other, so
they are separately punishable even though part of a
continuous transaction. While the rape was punished more
severely because it occurred during the burglary, CA concludes
that added punishment was not for having an intent to steal.
Instead, in targeting sexual offenses that occur while the
burglar is still in the home, PC 667.61 punishes the ongoing
criminal conduct after entry, and not the initial entry with
intent to steal. Thus, while defendant could not be punished for
both the burglary and the robbery, he could be punished for the
enhanced rape and the robbery.
People v. Alvarado (2001) 87 Cal.App.4th 178. CA finds no cruel
or unusual punishment in a PC 667.61 life term for rape during
a burglary, despite the fact the defendant was only 18, had a
seriously deprived background, was under the influence of
drugs, or that immediately after arrest he cooperated fully,
expressed deep remorse, and wrote a letter of apology to the
victim. CA brushes all that aside because of the seriousness
and callousness of the offense. CA also concedes California has
the most aggressive mandatory sentencing in the country for
such a crime. However, at least 2 states allow such harsh
punishment as a matter of discretion, indicating such a penalty
is not irrational or excessive. The mandatory aspect simply
indicates the state’s zero-tolerance policy.
People v. Jones (2001) 25 Cal.4th 98. Defendant forced victim
into a car where he committed rape, 3 acts of sodomy, and
forcible oral copulation, over a continuous period of about an
hour and a half. Trial court imposed 3 CS terms of 25 years to
life per PC 667.61, finding the crimes involved the same victim,
but not a “single occasion,” since there was an opportunity to
reflect between the various sex crimes. SC disagrees, rejecting
the use of the PC 667.6 definition for “separate occasions,”
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since the undefined “single occasion” language in PC 667.61 is
slightly different and the legislature did nothing to refer to the
PC 667.6 full definition. SC finds that where the legislature has
intended a specific definition of such language it has clearly so
indicated. SC points also to the specific definition in PC 1170.1
(b)(1), of “separate occasion” in another context. Here, SC
follows the rationale of Deloza, especially in light of the
harshness of the punishment, and resolves any ambiguity in
favor of the defendant. SC concludes that for PC 667.61, sex
offenses occurred on a “single occasion” if they were committed
in close temporal and spatial proximity, as was the case here.
People v. Jones (2001) 25 Cal.4th 98. Defendant forced victim
into a car where he sexually assaulted her. After the assaults,
he dressed and got out of the car. The victim reached for her
clothing, but defendant pulled it away, pushed her back in the
car, and took a knife from somewhere in the car and held it to
her face. Soon after that, he left. Defendant challenges PC
667.61 findings of weapon use within the meaning of PC
12022.3, arguing the weapon was not used in the commission
of the sexual offenses, but was instead used only after those
offenses were completed. SC disagrees, disapproving Dobson
and concluding that for the purpose of PC 667.61 and 12022.3,
“in the commission” should have the same meaning that it has
for the purpose of the felony-murder rule. Thus, the focus is on
the relationship between the underlying felony and the weapon
use, and the sexual assaults here had not terminated for the
purpose of this enhancement so long as the victim was still
under the defendant’s control.
People v. Johnson (2002) 96 Cal.App.4th 188. Defendant was
given a 25 years to life sentence for one sexual offense under
the one-strike law of PC 667.61. It was then doubled under the
Three Strikes law, based on the same prior. A similar term was
imposed under the PC 667.71 Habitual Offender Law, but then
stayed per PC 654. Defendant was also sentenced for counts of
PC 647.6, subd.(c)(2), made a felony based on the same prior
used for the earlier purposes. That same prior was also used for
a 5 year PC 667 serious felony enhancement, and a stayed one
year PC 667.5 enhancement. CA holds: PC 667.61, subd. (f)
precludes using the same circumstance (here, the prior) to
determine a term both under PC 667.61 and other provisions.
This precludes using the Three Strikes law to double the onestrike term. But that does not mean the prior used for PC
667.61 disappears and cannot be used for any other purpose;
so the Three Strikes law could properly be applied to other
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counts that did not come within the PC 667.61 term. For the
same reason, the prior used for PC 667.61 sentencing remains
available for use to support a PC 667 enhancement, because
that is an enhancement added to a term, rather than an
alternate term or scheme. CA notes the Legislature has so
strongly stated that PC 667 terms must be imposed, that CA
will not construe a provision to negate that intent unless
expressly provided otherwise. CA also sees no problem with
using a prior to make a misdemeanor into a felony per PC
647.6, and still use that same prior for enhancements or other
sentencing schemes, by analogy to Levesque, Coronado, and
Price. Since the use of the prior for PC 647.6 is not an
enhancement, but merely a status, PC 654 does not apply. CA
also concludes that PC 667.61 and PC 667.71 offer exclusive
alternatives to each other, but when PC 667.71 is used, it does
not preclude also using the Three Strikes Law. Thus, the count
that was improperly given the doubled 25 years to life term
under PC 667.61 and the Three Strikes Law could have received
such a term under PC 667.71 and the Three Strikes Law. At the
time of defendant’s crimes, PC 667.71 appeared to leave it up to
the DA to seek sentencing under 667.61 or under 667.71. CA
finds no such choice here, refusing to read an ambiguous DA
statement as making that choice. But CA concludes that to
avoid separation of powers problems, the court must also have
the discretion to make that choice, so CA remands to exercise
that discretion. But once the choice between PC 667.61 and PC
667.71 is made, PC 654 does not allow staying the unused
alternative, as it does not apply to statuses; instead, the unused
alternative must be stricken.
People v. Mancebo (2002) 27 Cal.4th 735. Defendant was
charged with and convicted of 1 strike sex offenses against 2
victims on separate occasions. As to 1, kidnap and use of
firearm 1 strike circumstances were pled and proved. As to the
2nd, tie and bind and use of firearm circumstances were pled
and proved. Since 2 qualifying circumstances were required for
each PC 667.61 25 years to life term, defendant argued the
firearm use factors were “used up,” per PC 667.61 (f), and
therefore it was error to also use them to support PC 12022.5
enhancements. DA never pled a multiple victim circumstance,
but the trial court concluded that was impliedly pled by the
counts listing separate victims. The trial court then used the
multiple victims factor as the second circumstance to support
each one-strike term, making the firearm use available to
support two PC 12022.5 enhancements. SC disagrees, noting
the express pleading requirements in PC 667.61, subd. (i). SC
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finds defendant was given no notice he would be subject to the
multiple victim circumstance, since nothing in the pleading
hinted that factor would be used for PC 667.61 purposes. SC
discusses and distinguishes a number of cases re: pleading the
facts but not the actual section, finding none of them had the
lack of notice problem that was present here. SC also sees the
DA failure to plead the multiple victim factor as a discretionary
charging decision, waiving the use of the factor. SC disapproves
of contrary result in Knox. SC concedes that a multiple victim
circumstance would be difficult to contest meaningfully even if
notice had been given, but the pleading requirements in PC
667.61, subd. (i) make no such exception, and lack of notice
can affect the decision whether to seek a plea bargain or go to
trial. SC distinguishes Karaman as pertaining to probation
ineligibility, which is not punishment; a declaration of probation
ineligibility at sentencing without prior notice is not the same as
the present due process/notice problem. SEE FN 7 – lack of
objection at sentencing was no waiver as this was an
unauthorized sentence. VERY SHARP DISSENT on all points.
People v. Alvarez (2002) 100 Cal.App.4th 1170. Defendant was
convicted of a number of sex offenses against 2 victims and was
given 2 CS fifteen-to-life terms (one for each victim) per the PC
667.61 one-strike law. As to 1 victim, all the crimes occurred
before the one-strike law became effective, so the one strike
term violates ex post facto principles and defendant must be
resentenced for those crimes. As to the other victim, the crimes
against her occurred after the one strike law became effective,
but defendant still argues an ex post facto problem, since
defendant only came within the 1 strike law because he was
convicted of sex crimes against 2 victims, but the crimes
against one victim predated the one-strike law. Although this
case does not involve priors, CA sees it as analogous to James,
re: Three Strikes law applying even when qualifying priors
occurred before the adoption of the Three Strikes Law.
*People v. Valadez (2002) 101 Cal.App.4th 1. Defendant was
charged with and convicted of rape in concert with PC
12022.3 (b) use of a deadly weapon. That combination
satisfies all elements of the PC 667.61 (b) and (e)(4) one strike
law, but no mention of PC 667.61 was made in the pleadings
or at any other time until sentencing, when DA sought onestrike sentencing. CA holds per Mancebo that the lack of
notice precludes application of the one strike law. While
Mancebo noted that the record there indicated the prosecutor
knew he must give notice and still failed to do so, that was
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not a requirement, but just a description of the
circumstances. To fail to apply Mancebo’s rationale where the
DA does not understand that duty, or where the record is
silent on that point, would improve the position of the People
on appeal simply because the error below was more
egregious. Thus, the error is not subject to harmless error
analysis. But CA goes on to note that here, all parties
obviously proceeded on an assumption that no one-strike
sentencing was at issue, as shown in the number of
peremptories for each side and in the Information’s
gratuitous references to the maximum determinate term for
each alleged count.
People v. Acosta (2002) 29 Cal.4th 105. SC construes the
interaction between the PC 667 (e)(2) three-option provision of
the Three Strikes Law and the PC 667.61 One Strike Law. First,
SC holds that the PC 667 (e)(2) option 1 does require the
tripling of the minimum term before parole eligibility, when a
defendant would receive an indeterminate life term under
another provision of law. SC sees that as following from
Jefferson. While Jefferson dealt with doubling, rather than
tripling, SC sees the different language in the doubling and
tripling provisions as a “slight linguistic difference,” not
indicating a different legislative intent. This does not render
meaningless the PC 3046 reference to option 3, because the
minimum term under option 3 includes any applicable
enhancement the defendant would have received absent the
Three Strikes Law, while option 1 does not require tripling of
enhancements. Instead, the minimum term that would be
tripled under option 1 is the term that would apply absent the
Three Strikes Law, and excluding enhancements. Contrary
language in Jefferson is dismissed as an incomplete discussion
of an issue not actually presented in that case. Next, SC
concludes the One Strike Law is an alternate sentencing
scheme, not an enhancement, so the Three Strikes Law applies
despite eligibility for sentencing under the One Strike Law. SC
sees no legislative intent to have the One Strike Law partially
repeal or replace the Three Strikes Law. This does not result in
imposing the One Strike Law more than once; instead, the
Three Strikes Law itself imposes the indeterminate life term and
requires reference to the One Strike Law only for the purpose of
calculating the minimum term for the indeterminate sentence.
Finally, SC concludes it is proper to use the same prior
conviction as a strike under the Three Strikes Law, as a basis
for referencing the One Strike Law to calculate the minimum
term for the Three Strikes Law, and to impose an enhancement
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under PC 667 (a). SC sees no violation of the PC 667.61 (f)
provision that precludes using the same qualifying factor to
sentence under the One Strike Law and to simultaneously
increase punishment under another law. Instead, the result is
simply imposition of the greater penalty authorized under the
Three Strikes Law, with the One Strike Law used only as a
reference for determining the minimum term. SC does not see
this as imposing any sentence under the One Strike Law, so PC
667.61 (f) is not violated. THREE JUSTICES DISSENT
STRONGLY on that final point.
People v. Snow (2003) 105 Cal.App.4th 271. Defendant was
convicted of PC 288(a) lewd acts and had 2 prior serious felony
convictions. One prior was used to elevate his sentence under
the One Strike Law, and then both priors were used to triple
that sentence under the Three Strikes Law. Per Acosta, CA
concludes the One and Three Strikes law are cumulative, not
alternatives. Also per Acosta, a prior used to sentence defendant
per PC 667.61 can also be used as a prior strike under the 3
Strikes law. The trial court also imposed a sentence under the
PC 667.71 habitual offender law, but stayed that per PC 654.
Per Murphy, it was proper to use the 3 Strikes Law and the
Habitual offender law cumulatively. But CA concludes the PC
667.61 One Strike Law and the PC 667.71 Habitual Offender
scheme are alternatives and were not changed to cumulative
sentencing schemes by the 1998 amendment that eliminated
“in lieu” language. That amendment merely avoided a potential
separation of powers problem noted in Romero, without
changing the alternative nature of the scheme. But PC 654 does
not apply to alternative sentencing schemes, per Johnson. Thus,
where both PC 667.61 and 667.71 apply, the court has
discretion to strike or dismiss one sentence or the other, rather
than to stay. Here, the sentence is the same either way, and the
trial court chose to stay the PC 667.71 sentence, so CA
concludes that is the one it would strike and CA vacates that
sentence.
People v. Hammer (2003) 30 Cal.4th 756. Defendant was
sentenced under the PC 667.61 One Strike Law, based in part
on a previous conviction of PC 288, subd. (a). The section that
makes that a triggering prior contains an exception for
defendants who qualify for probation under PC 1203.066 (c).
Defendant was granted such probation at the time of the prior
PC 288, subd. (a) conviction, but SC construes the language to
mean the exception applies only when the present crime is one
for which probation is granted under PC 1203.066. SC notes
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the use of the present tense, rather than the past (qualifies for
probation), and also relies on the logic in granting leniency only
when the defendant now shows a chance for recovery, as
opposed to a defendant who once showed promise, but has not
failed to achieve it. That leads the SC to conclude the
Legislature could not have intended the meaning defendant
seeks.
People v. Stewart (2004) 119 Cal.App.4th 163. On one day,
defendant had his 4 and 10 year old daughter and girlfriend’s
daughter take off their clothes while he videotaped them,
touching one and having the other sit on his lap. On another
day, he molested the older girl but did nothing to the younger
one. Defendant was convicted of 3 sex offenses against the older
girl for the later date, and one offense against each girl on the
earlier date. CA first holds that the PC 667.61 provision
bringing it into play when there are convictions in the present
case against more than one victims allies here to all 5 counts,
even though there was only one victim on the date of 3 of the
offenses. CA sees the statutory language as clear, contrasting it
to other statutes that speak of the “present offense” rather than
the “case.” CA sees no equal protection problems in the DA
charging discretion. But CA does find error in utilizing PC
667.61 for each of the 3 offenses on the latter date, since they
occurred against a single victim on a single occasion, under the
Jones test. Thus, those 3 offenses should have resulted in only
one life term.
People v. Lopez (2004) 119 Cal.App.4th 355. After defendant was
convicted of sex crimes, he admitted a multiple victim allegation
that brought him within the one-strike law, and also admitted a
prior sex offense that brought him within the habitual sex
offender law, The trial court chose to sentence him under the
habitual sex-offender law, but refused to strike the finding
under the one-strike law. CA agrees Snow required such a
striking, but CA disagrees with Snow and Johnson. CA sees no
reason why the multiple findings cannot co-exist, even though
defendant can only be sentenced under one law or the other.
The one-strike law expressly states that none of the
circumstances shall be stricken. Leaving the findings intact
simplifies future events in case the imposed sentence is ever
vacated and a new sentence needs to be calculated. CA believes
it would have been appropriate to impose a fallback sentence
and then stay it, but leaving the one-strike finding standing
here was adequate.
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People v. Rivas (2004) 119 Cal.App.4th 565. Defendant was
convicted of rape and three triggering circumstances for the PC
667.61 one-strike law were found true, including personal
infliction of GBI. GBI was also alleged and found true pursuant
to PC 12022.8. At sentencing, defense counsel noted that only
one circumstance was needed to punish defendant under the
one-strike law, so the GBI circumstance was superfluous under
that law. Counsel also noted that before trial, when defendant
rejected a plea bargain, he had erroneously been told that his
maximum exposure was 56 years, when it was actually 61
years. In order to avoid the 60 year sentence the trial court felt
was compelled, defense counsel urged the court to strike the 5
year PC 12022.8 enhancement. The trial court concluded it had
no discretion to do so, because PC 667.61 precluded striking
any of the triggering circumstances. CA concludes that once a
PC 667.61 circumstance becomes unnecessary that scheme,
then the trial court does have the power to strike it. (CA never
discusses the possibility of striking GBI under PC 12022.8
while leaving it intact under PC 667.61.) CA remands for the
exercise of discretion, impliedly accepting the contention that
the reason expressed by defense counsel would satisfy the
“furtherance of justice” standard.
People v. Benitez (2005) 127 Cal.App.4th 1274. Defendant was
convicted of multiple counts of PC 288(a) offenses against
multiple victims, and the jury made a finding that the violations
involved 2 or more victims within the meaning of Penal Code
section 667.61(e)(5). Defendant notes that 667.61(e)(5) makes
this a qualifying offense unless the defendant is eligible for
probation. He argues ineligibility is therefore an element that
must be found by the jury, per Blakely. CA disagrees,
summarily soncluding this is not an element to be negated, but
is simply a legislative grant of authority to the trial court to
entertain a request for probation, if a defendant is otherwise
eligible.
People v. Chan (2005) 128 Cal.App.4th 408. Defendant was
convicted of 10 counts of forcible lewd acts on a child. The trial
court imposed a 25 years-life PC 667.71 (habitual criminal)
sentence for one count, based on defendant’s prior conviction
for lewd acts on a child, but on the other 9 counts the trial
court imposed CS 8 year upper terms, doubled to 16 years each
as second strikes. CA concludes that PC 667.61, subd. (a) (one
strike law) mandates CS 25 years-life terms on the other nine
counts. Here, the offenses were all committed on separate days
over a 6 month period, so none come within the single occasion
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exception. Also, PC 667.6, subd. (c) required CS terms, per
Jackson.
People v. Rodriguez (2005) 129 Cal.App.4th 1401. Defendant was
convicted of 4 counts of molesting his two daughters, two
counts for each daughter. Trial court imposed mandatory 15-life
terms for each count per PC 667.61 One Strike Law. Defendant
sought CC terms, but DA convinced judge he had no discretion
since there were separate victims and counts against each
victim were on separate occasions. CA agrees that in such
circumstances PC 667.61 mandates a sentence of 15 years to
life for each count involving separate victims and separate
occasions, but it does not say those sentences must be CS.
Therefore, there is discretion to impose CC terms per PC 669
and trial court erred in believing it had no discretion.
People v. Fuller (2006) 135 Cal.App.4th 1336. Defendant forced
victim into her car at a grocery store parking lot, drove her to an
ATM machine and forced her to withdraw cash, then took her to
her apartment where he took more money and raped her twice
in the bedroom, the two acts separated only by a brief change in
position. They then got dressed and went into the living room.
After obtaining her cellular telephone number, discussing
whether they would see each other again, and preparing to
leave, defendant changed his mind and forced her to have
intercourse with him in the living room. CA concludes per Jones
that all three sex crimes occurred on a single occasion, since
they were in close temporal and spatial proximity. CA notes that
Jones declined to adopt the PC 667.6 test re: meaningful
opportunity to reflect between acts. Here, they remained inside
the apartment, the only movement was the short distance from
the bedroom to the living room, and defendant kept the victim
under his continuous and uninterrupted control during the
entire time of the incident. That satisfies the close temporal and
spatial proximity test.
D.

Limitations on Imposing Enhancements (See also section
IV(B)(2)(h) - 5 year limit on consecutive terms, and section
IV(B)(2)(f) re: enhancing a subordinate term)
1.

Prohibition Of Dual Use Of Facts (PC 1170(b); RULE
420 (C) and (d); FORMER RULE 441.)
a.

When the Prohibition Applies

*People v. Nelson (1979) 94 Cal.App.3d 16. CA points out that
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the dual use of facts prohibition does not prevent use of the
same fact (here - use of a firearm) for both a PC 12022.5
enhancement and as a reason for CS terms.
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People v. Lambeth (1980) 112 Cal.App.3d 495. CA holds that the
change in wording in the dual use of facts prohibition, eff.
1/1/79, did not change the meaning, rejecting AG contention
that the present wording allows upper term based on facts
underlying the enhancement, but only disallows upper term
based on the fact that the enhancement was imposed.
People v. Flores (1981) 115 Cal.App.3d 67. In two separate
incidents, defendant threatened two people with a weapon and,
in each incident, took money from one. Defendant received
middle term, one weapon enhancement, and CS terms on all
four counts. The CS terms were based, in part on use of the
weapons. CA notes that dual use prohibitions does not
expressly apply to two enhancements (weapon and CS), as
opposed to one enhancement and an upper term. However, per
common sense and PC 654, CA concludes that same fact
cannot be used for weapon enhancement and for CS term. But,
as to the counts for which weapon enhancements were stricken
per HARVEY, the weapon use is available to justify CS terms.
*People v. Silver (1981) 121 Cal.App.3d 533. Defendant was
given a consecutive term based on “numerous prior
convictions” and was also enhanced one year for a prior per
PC 667.5. CA finds that not counting that prior, all that is left
is a prior juvenile adjudication. Although that can be considered (assuming judge meant to include it as a prior
“conviction”), it is not “numerous.” CA rejects AG argument
that reliance on prior conviction for aggravation and prior
prison term for enhancement is not dual use of one fact. The
effect is the same and there can only be one punishment for
one criminal act. (CA follows Flores re:dual use prohibition
applying to a CS term and an enhancement for a prior.)
People v. Boerner (1981) 120 Cal.App.3d 506. Defendant,
convicted of robbery, was enhanced for use of a knife and for
GBI caused by the use of the knife. Noting that PC 1170.1(d)
expressly allows both a weapon use and a GBI enhancement on
a robbery, CA finds no PC 654 problem, since that section
doesn’t apply to enhancements. For the same reason, CA rejects
the argument that the knife use was necessarily included with
the GBI.
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People v. Hunt (1982) 133 Cal.App.3d 543. CA upholds use of
the same fact (GBI) to deny probation and to impose a PC
l2022.7 enhancement. CA simply notes that there is no
prohibition against such use.
People v. Price (1984) 151 Cal.App.3d 803. Defendant was
sentenced to 4 full CS upper terms for violent sex offenses on
one victim on one occasion, plus two CC terms for 2 counts of
robbery during the same incident. CA holds that the same fact
can be used to support upper terms on different counts, but
only if the fact is reasonably related to the particular count and
is not made unavailable by the prohibition against the dual use
of facts. CA also holds that the statutory dual use prohibition
does not cover PC 667.6 sentencing, but the Rule 441 version
does. (Accord, People v. Reeder (1984) 152 Cal.App.3d 900 (see
fn. 10, concluding that the rule is the equivalent of a statute),
and People v. Jerome (1984) 160 Cal.App.3d 1087
People v. Reeder (1984) 152 Cal.App.3d 9000. Defendant was
sentenced to four full CS upper terms for violent sex offenses
per PC 667.6. CA notes that nothing prohibits using the same
facts as a basis for more than one CS term or as the basis for
more than one upper term. What is prohibited is the use of the
same fact both to aggravate and to enhance.
*People v. Bizieff (1984) 155 Cal.App.3d 1050. Defendant
confronted a woman outside her home, asked when her
husband would be home since he knew the husband wore a
$5000 ring, and then robbed the woman of various valuables
in the house. He tied her up and waited for the husband, who
arrived about 1-1/2 hours later. He then robbed the
husband. CA holds that “separate acts of violence” would be
a proper reason here for CS terms for the 2 robbery counts.
Defendant argued that PC 654 would preclude any
punishment for the 2d count, but for the exception for separate victims of violent crimes. Thus, it would be a dual use of
facts to allow this same factor to justify CS rather than CC
terms. Without deciding whether this is a valid argument the
CA holds instead that PC 654 would not apply here anyway
for other reasons - the robberies were separate in time, one
was complete before the other began, this was not an
indivisible transaction, and defendant had separate intents to
rob the 2 victims.
People v. Haynes (1984) 160 Cal.App.3d 1122. Defendant was
convicted of robbery with use of a firearm. He was given the
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mid-term for robbery, plus 2 years for the use. In choosing the
mid term, the court had described 4 factors in aggravation,
including vulnerability of the victim, and 3 factors in mitigation.
Defendant attacks the vulnerability factor as dual use, since it
must have been based on the gun use. The CA notes that the
dual use prohibition only applies when an upper term is
imposed, and that no reasons at all need be stated for imposing
a middle term. (Defendant was statutorily ineligible for
probation.) Thus, the CA finds no basis for application of the
dual use prohibition, just because the judge unnecessarily
commented on the aggravating and mitigating factors.
People v. Garcia (1985) 166 Cal.App.3d 1056. Trial court found
in aggravation that child molest V was vulnerable, not just
because of age but also because of the relationship to
defendant, an adult who lived in the same home. CA finds no
error, noting cases re: age crimes that allow vulnerability to be
based on relationship. Also, this V was 2-1/2, qualifying as
extreme youth within the statutory age range. In light of this
reliance on the relationship, CA finds technical error in also
finding in aggravation the nearly identical factor of taking
advantage of a position of trust. But the error was harmless
since the judge made it clear he was not just counting the
number of factors, but had actually considered the total
circumstances.
People v. Hopkins (1985) 167 Cal.App.3d 110. Defendant was
enahnced 5 years per PC 667 for a serious felony conviction and
1 year per PC 667.5 for the prior prison term resulting from the
same prior conviction. Per PC 654, the prohibition of the dual
use of facts, FLORES, and CARTER, CA concludes defendant
cannot be punished twice for the same prior even though 1 is
based on conviction and the other on prison term.
People v. Keys (1985) 175 Cal.App.3d 431. Defendant, pursuant
to a plea bargain, pled guilty to residential burglary and
admitted a prior residential burglary (PC 667). Trial court used
the prior as a circumstance in aggravation and then struck it as
a prior enhancement because of the dual use prohibition (rule
441). CA grants People’s appeal. Although rule 441(b) gives trial
court discretion to use the fact as an aggravating factor or an
enhancement, PC 667 implies that with serious felony priors
the court must use that prior in whichever way gives D the
longest term. If trial court wants to strike it, it must do so under
PC 1385 per FRITZ.
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People v. Ramirez (1987) 189 Cal.App.3d 603. In highly
aggravated sex case, judge listed numerous aggravating factors
and then imposed several upper terms and CS terms, noting
merely that the aggravating factors outnumbered the counts.
CA remands for other reasons and notes for guidance that this
is not a proper way to avoid dual use of facts problems. Instead,
the court should identify with particularity which reasons
support which choices.
People v. Stuckey (1988) 199 Cal.App.3d 876. Defendant was
enhanced per PC 12022.1 for committing 1 offense while on OR
for another offense, and was also given CS terms on the two
offenses based on fact he was on OR when he committed the
later offense. CA finds no improper dual use of facts, since PC
12022.1 (b) mandates the enhancement and PC 12022.1 (e)
mandates the CS terms. Although there is a dual use of facts, it
is not improper since it is mandated by the terms of the statute.
People v. Lewis (1991) 229 Cal.App.3d 259. CA finds no dual
use where 1 decision to impose CS terms was based on
probationary status, and a separate decision to impose CS
terms was based on poor performance while on probation. First,
CA concludes these are different factors, so there was no dual
use. (NOTE - The opinion does not make it clear whether the
poor performance on probation was based on past history or
whether it was based simply on the fact that defendant was on
probation when the present crimes were committed. The former
would not constitute a dual use of facts, but the latter should.)
Second, probationary status was not an element, and the factor
was not used to impose an aggravated term; since neither of
those conditions was true, the dual use prohibition did not
apply. There is no prohibition against using the same facts to
support more than 1 CS term.
People v. Jones (1992) 10 Cal.App.4th 1566. Defendant,
separated from his wife, took his two children for a visit and
kept them at his commune for an extended time, beyond the
anticipated visit, molesting one of them while there. CA upholds
use of these facts to support 3 separate aggravating factors: the
manner of the abduction and molestation supported a finding
the crimes were planned and sophisticated, removal of the
victims to an unfamiliar setting away from their mother and
step-father rendered them particularly vulnerable, and the fact
that defendant acted under color of law supported a finding that
he took advantage of a position of trust. These are separate factors, even if supported by overlapping facts, and CA sees no
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reason why the prohibition against the dual use of facts should
preclude what was done in this sentencing.
People v. Bowen (1992) 11 Cal.App.4th 102. Defendant pled to
driving under the influence and admitted three prior DUIs. In
choosing prison rather than probation, the trial court relied in
part on the prior convictions. CA notes that the dual use
prohibition precludes using the same fact for aggravation and
for enhancement, but there was no aggravation here. It is also
improper to use an element to aggravate, but the priors were
not an element here, they were merely facts justifying enhanced
punishment. CA finds no prohibition against using the same
fact to deny probation and to enhance punishment..
People v. Nguyen (1993) 13 Cal.App.4th 114. CA holds that
where defendant bargained for a specific sentence and also
waived his right to appeal as part of a plea bargain made prior
to sentencing, defendant cannot raise a dual use of facts issue
on appeal.
People v. Sipe (1995) 36 Cal.App.4th 468. CA finds no problem
with using the same prior to prove an element of defendant’s
escape conviction and to bring him within the Three Strikes
law. Neither use of the prior constitutes an enhancement - PC
4532 does not require a prior conviction, only custody, which
may be based on a conviction or on an arrest or charge. Thus,
the use of the conviction to establish the custody element of PC
4532 does not result in an enhancement. Also, the Three
Strikes law provides for an alternative sentencing scheme, not
an enhancemet a term added to a base term). Thus, there is no
dual use to enhance as in Jones, and the concerns in Jones do
not apply here. CA finds no PC 654 problem as the use of the
prior does not involve an act or omission. CA finds no double
jeopardy problem since the legislature can provide for
cumulative punishment under two statutes.
b.

Reliance On An Element Of The Offense (SEE
CASES UNDER SECTION III(B) -RULE 420(d).)
1).

Age as an Element of the Offense

People v. Flores (1981) 115 Cal.App.3d 924. Defendant was
given upper term for PC 288a, subd.(b)(2) (oral cop with person
under 16). One reason was victim vulnerability. CA finds that
the only vulnerability here was the age of the victim, and that
was an element of the offense. Another reason was that de-
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fendant involved a minor (the victim) in the offense. CA holds
this was also improper since minority is an element of the
offense.
People v. Ginese (1981) 121 Cal.App.3d 468. Defendant pled to
two counts of lewd acts on a child under 14. The upper term
was based in part on vulnerability of the victims (age 9 and 11)
and on involvement of minors. CA finds this to be an improper
reliance on an element, not made valid by the reference to
specific ages rather than merely to minority. CA approves
FLORES and adds other factors that could properly show
vulnerability in an age crime supervision or control over the
victims, isolation, temporary dependency, extreme youth within
the applicable age range, or fear of factors other than defendant
himself. However, none of these factors were present here.
People v. Ginese (1981) 121 Cal.App.3d 468. In imposing CS
terms for two counts of lewd acts on children under 14, CA
referred to separate victims and also stated that, pursuant to
the Rule 408 authorization to consider unlisted factors, CS
terms were needed to protect society to the maximum and to
punish the defendant to the maximum for what he did to young
innocent children. CA holds the reasons stated were proper and
adequate, and that the reference to children and youth merely
described the nature of the offense and was not an improper
reliance on an element.
People v. Garcia (1983) 147 Cal.App.3d 1103. Defendant was
given the middle term for lewd acts (PC 288(a)) on his 7 year old
step-daughter after the court found that several mitigating
factors were counterbalanced by aggravating factors, including
the vulnerability of the victim. CA notes cases that disallow
vulnerability based on age in a PC 288(a) case, but finds no
problem with vulnerability based on defendant’s position of
authority and control over the child. CA rejects the contention
that most PC 288(a) violations are committed by parents or
custodians, citing 4 published cases involving other types of
defendants.
People v. Reynolds (1984) 154 Cal.App.3d 796. CA held that
vulnerability based on the victim’s age (13) was an improper
aggravating factor for a sex crime that required age under 14 as
an essential element.
People v. Hetherington (1984) 154 Cal.App.3d 1132. Defendant
was given the upper term for lewd acts on a minor for several
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reasons, including vulnerability of the victim. The CA found no
improper reliance on an element (age), since the vulnerability
was properly based on the fact that the offense occurred in a
child care home run by the defendant and his wife.
People v. Estrada (1986) 176 Cal.App.3d 410. D was convicted
of multiple sex crimes and got an upper term and consecutive
sentences. D claimed these terms were based on victim’s age (5
years old). Trial court cited age and vulnerability in giving upper
term. CA holds nature of child plus her very young age is
sufficient to find aggravation. For CS terms, CA said trial court
cited factors of different crimes plus cruelty, sophistication and
multiple acts, and position of trust, vulnerability and injury on
various counts. None of these go to elements of offense.
People v. Parrott (1986) 179 Cal.App.3d 1119. Defendant was
convicted of sale of MJ to a minor. As one of the reasons for
denying probation, the court specified that the victim was
particularly vulnerable in that he was a minor. CA agrees that
an element of the offense cannot be used to deny probation
even though the rule on that point applies only to use as a
factor in aggravation. CA notes if such a factor could be used it
would result in ineligibility for probation on the basis of the
crime itself, even though the legislature has determined that
probation should be available for the crime. However, since
there were 3 other proper reasons for denying probation, the
error was harmless.
People v. Robinson (1992) 11 Cal.App.4th 609. Upper term was
imposed for sodomy & oral cop on person under 18, based in
part on the fact that the defendant took advantage of a young
victim. V here was 17, and CA realizes that it would be
improper to rely solely on age in aggravation, but CA finds no
error in this instance because the trial court explained how
defendant took advantage of a position of trust, and that is
what the trial court really meant when it referred to taking
advantage of a young person.
People v. Alvarado (2001) 87 Cal.App.4th 178. Defendant was
enhanced per PC 667.9 because the victim was over 65 years
old, and he was given an upper term based on victim
vulnerability, with the court noting the victim was 81 years old.
CA notes vulnerability due to age is an improper aggravating
factor when age is an element of the offense, but here the court
also based vulnerability on the fact that the elderly victim lived
alone. CA sees no problem with reliance on that combination of
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factors to conclude the victim was particularly vulnerable. CA
also notes the victim was not large, the crime occurred at 10
PM, and the victim spoke only Portuguese, also supporting the
vulnerability conclusion.
2).

Reliance on Elements Not Involving Age

People v. Gaines (1980) 112 Cal.App.3d 508. CA holds that
defendant may be enhanced per 667.5 for a prior which was
also an element of the underlying PC 12021 conviction. Since
service of a prison term for the prior felony is not an element of
the PC 12021, the 667.5 enhancement is based on an additional factor which is not an element of the 12021. CA
distinguishes ISL cases on a similar point. OPINION AFTER
REHEARING. Accord, see People v. Faught (1981) 124
Cal.App.3d 848.
People v. Laws (1981) 120 Cal.App.3d 1022. Defendant was
convicted of perjury and preparing a false document based on
submitting a false declaration under penalty of perjury which
claimed compliance with conditions of an earlier probation. The
declaration was used to obtain relief under PC 1203.4.
Defendant was given the upper term based on interfering with
the judicial process and he attacks this factor as being an
element of the offense. CA notes that the particular means of
committing a crime is not an element of the crime, and that
neither of the PC sections at issue require actual interference
with the judicial process as elements. Here, there was
interference justifying the upper term.
*In re Lorenzo G. (1981) 122 Cal.App.3d 764. On a juvenile’s
appeal, the People contend that the juvenile court erred in
striking a GBI enhancement that had been found true. The
juvenile court had concluded the GBI was part of the
underlying offense, which was assault with a deadly weapon.
CA holds this was error since GBI is not an element of ADW.
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People v. Moreno (1982) 128 Cal.App.3d 103. Limiting broad
language in WHITEHOUSE, CA holds it was error to impose the
upper term for a PC 245 count based, in part, on the
aggravating factor of personal use of a knife. Use of a weapon is
an element of the crime and, unlike use of a gun in WHITEHOUSE, CA finds no reason to consider knives worse than other
weapons. In useful language, CA notes that the essence of
aggravation relates to the effect of a particular fact in making
the offense distinctively worse than the ordinary.
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People v. Duran (1982) 130 Cal.App.3d 987. While victim was on
ground being kicked in an unprovoked attack, defendant and
another stabbed him nine times, causing death. Defendant was
convicted of voluntary manslaughter and given the upper term
for numerous reasons, including a verbatim reading of rule
42l(a)(1). Noting that great bodily harm would be an improper
factor because it is an element of manslaughter, CA holds that
the cruel and vicious part of the rule can apply to acts other
than those involving great bodily harm. CA holds that here
there were such callous acts transcending the taking of the
victim’s life. While the reading of all of rule 42l(a)(1) verbatim
leaves doubt whether the court relied on the proper or improper
part of the rule, CA holds no remand is needed because of many
valid aggravating facts.
People v. Karsai (1982) 131 Cal.App.3d 224. Defendant attacks
the imposition of the upper term for rape and oral copulation
based on the factor of threat of great bodily harm, including
threats of death. While the threat of great bodily harm is an
element of the offenses, the CA holds that the use of force or
fear beyond that necessary to accomplish the criminal purpose
can be considered in aggravation. Describing specific acts
against the victim here, the CA holds there was viciousness and
callousness beyond that necessary to the perpetration of the
crime. CA also notes repeated threats to kill the victim and
concludes that the present course of conduct cannot be
considered an essential element of the sexual crimes.
*People v. Maggard (1982) 135 Cal.App.3d 260. Defendant
was given 6 full CS upper terms for violent sex crimes
involving 4 separate victims. Court of Appeal finds no
problem in using the same reasons for each CS term. CA
approves of use of force as a reason for CS terms even though
it is an element of the crimes, since the Rule 44l prohibition
of reliance on an element applies only to upper terms.
OPINION NOT

HEARING
GRANTED;
ON
RETRANSF
ER
SUBSEQUE
NT
PUBLISHED

*People v. Ferris (1983) 140 Cal.App.3d 585. CA finds no
improper aggravation based on an element where the upper
term in a rape case was based on great violence. Although
cruelty and violence may be inherent in rape, the cruelty and
violence here (punching and beating the victim in the
presence of her minor child) far exceeded the amount
necessary to accomplish a forcible sex crime.

REHEARIN
G
GRANTED;
SUBSEQUE
NT OPINION
NOT
PUBLISHED

*People v. Dixon (1983) 143 Cal.App.3d 721. Defendant pled
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to PC 273d (infliction of cruel and inhuman corporal
punishment and injury upon a child) with GBI (PC 12022.7).
On appeal,he attacks the GBI enhancement as an element of
PC 273d. Noting the CAUDILLO definition of GBI, the CA
rejects this argument, finding that an injury of a lesser
nature than GBI can constitute the elements necessary for
the 273d. A very strong dissent notes that the present case
was pled in the conjunctive, unlike the statute itself, so that
the elements as pled would encompass GBI. The dissent also
argues that the majority construed PC 273d too broadly.
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People v. Simon (1983) 144 Cal.App.3d 761. Defendant pled to
12 counts of forgery, all involving checks from a children’s
soccer league of which defendant was treasurer. CA upholds an
upper term and CS terms and concludes “taking advantage of a
position of trust” was not an element of forgery.
People v. Young (1983) 146 Cal.App.3d 729. Defendant fired
shots at an officer, was convicted of PC 245 (b), and received the
upper term based on 5 factors. Four of the factors were firing at
an officer in the performance of his duties, threat of great bodily
harm, serious nature of the offense, and risk to life for an officer
on the job. The CA holds that the actual firing was not an element of the ADW, but was an improper dual use because a
firearm use enhancement was also imposed; the threat of great
bodily harm was similarly a dual use; seriousness of the offense
was not an element but merely stated the obvious and did not
make the offense worse than the ordinary, and risk to the
officer’s life was an element.
People v. La Fargue (1983) 147 Cal.App.3d 878. Defendant
forced an intoxicated l6 year old girl into a car, drove off,
apparently attempted to rape her without success, but did
manage to inflict numerous bruises and cuts. He was given the
upper term for PC 245 (assault by means likely to produce GBI).
CA notes that threat of great bodily harm would be an improper
factor here, since it is an element of PC 245, but actual injury is
not an element so infliction of bodily harm was a proper factor.
People v. Price (1984) 151 Cal.App.3d 803. Defendant was
sentenced to 4 full CS upper terms for violent sex offenses on
one victim on one occasion, plus two CC terms for 2 counts of
robbery during the same incident. CA holds that elements or
inherent facts cannot be used to aggravate (e.g. “violent, vicious
attack”,
“reprehensible”,
“repugnant”).
Further
details
explaining why these acts were more repugnant than the usual

766

violent sex offenses might suffice CA stresses that all PC 667.6
cases are inherently aggravated, but that aggravation of such
counts requires reasons above and beyond the fact of multiple
violent sex crimes.
People v. Reeder (1984) 152 Cal.App.3d 900. The threat of great
bodily injury was found to be an aggravating factor in several
separate counts of sexual assaults against three separate
victims. As to one submissive victim, the CA holds the factor
was improper since it was an element of the offense and no
excessive use of force or fear occurred. As to the other two
victims, CA finds no error because the threats and force were in
excess of that inherent in the crimes. (Choking,threatening to
break every bone in her body, and threatening to kill her if the
crime was reported, as to one victim. The other victim was
struck with sufficient force to drive a tooth entirely through her
lower lip.)
People v. Key (1984) 153 Cal.App.3d 888. Defendant was given
an upper term for rape and a full CS term for a second rape of
the same victim. As to both the upper term and the choice of
full CS terms, “separate acts of violence” was cited as a reason.
CA holds this was an improper dual use of facts. Also, the trial
court did not specify the violence involved in this case. CA notes
that to the extent the violence does not exceed that necessary to
consummate the crime of rape, it is not a valid aggravating
factor. It can be valid if it rises to the level of threatening to
cause great bodily injury.
People v. Reed (1984) 157 Cal.App.3d 489. Defendant pled
guilty to mayhem based on her act of slashing the victim across
the face with a razor-sharp box cutter, producing a several inch
gash that required 70 stitches and left a permanent scar. The
CA upholds basing the upper term in part on the aggravating
factor of viciousness. Viciousness is not an element of mayhem,
so it is available for use as an aggravating factor. The CA notes
that some destructive violence may be due to frustration or
rage, and there need be no specific intent to maim to constitute
mayhem.
People v. Harvey (1984) 163 Cal.App.3d 90. Defendant was
given upper term for attempted PC 187, plus 3 years for GBI. 1
reason for the upper term was viciousness and/or callousness.
CA refuses to construe that factor narrrowly to bar it just
because viciousness is inherent in PC 664/187. Rather, the
question is whether this PC 664/187 was more vicious than
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others. It was, since the attack here was unprovoked,
unexplained, and the victim had no opportunity to defend
himself.
People v. McElrath (1985) 175 Cal.App.3d 178. Defendant hit V
in the face, causing injuries that amounted to GBI, and then
committed 4 separate sex acts. This resulted in convictions and
full CS terms on the 4 sex offenses, each enhanced with a CS 5
year term per PC 12022.8. CA agrees that the PC 1170.1(i)
exception to CULBRETH does not apply where the court
sentences under PC 667.6 in lieu of PC 1170.1, but CA notes
that PC 12022.8 itself specifies that the enhancement shall
apply to each violation of a listed sex offense. Per BLEVINS, this
results in an exception to PC 654. CA also finds the resulting
term does not constitute CandU punishment. Good DISSENT
would apply 654 and CULBRETH, distinguishing BLEVINS (a
gun use case) because there, the use of the gun during each act
can be considered a separate use, while here there was only 1
act of inflicting GBI. DISSENT also notes strong CandU
argument since defendant got 20 years here for GBI, while
battery with serious bodily injury would only get 4 years
maximum, mayhem would get 6 years maximum, and even
664/187 would get 9 years maximum.
People v. Lamont (1986) 177 Cal.App.3d 577. Defendant was
committed to prison and had not yet been paroled when he was
in a halfway house on work furlough and was convicted of PC
666 anf given full term CS to existing term. CA concludes full
term provision of PC 1170.1(c) for “in prison” offenses includes
halfway house in this context. CA also concludes that
ambiguous language in subd. (c) does not allow option of a CC
term for in-prison offense, but only for multiple in-prison
offenses as between each other. If there is only 1 in-prison
offense, it must be full CS to the existing term. CA agrees that
independent objectives or crimes in different times and places
was an inadequate reason for CS terms since that is inherent in
an in-prison crime (approaching dual use of facts), but the error
is harmless since the CS term was mandated.
People v. McNiece (1986) 181 Cal.App.3d 1048. Defendant was
convicted of vehicular manslaughter by drunk driving and with
gross negligence, and of felony drunk driving. (1 death, 1
injury.) CA notes concerns re: sentencing: 1) Reasons given for
choosing prison over probation were faulty. Degree of harm also
cannot apply since death is an element. GBI was an element.
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People v. Piceno (1987) 195 Cal.App.3d 1353. Defendant lost
control of car speeding on curve and killed pedestrian. He pled
to vehicular manslaughter without gross negligence and was
given upper term. CA holds great bodily harm is an element of
PC 192 here (although CA refuses to rule it out in all
homicides). Thus, it was error to use it as a factor in
aggravation.
People v. Marshall (1987) 196 Cal.App.3d 1253. Defendant was
convicted of battery with serious bodily injury and was given the
upper term based in part on great violence. CA affirms, holding
that great violence is not an element of PC 243. That section
focuses on the injury, not the means by which it occurred.
Here, defendant kicked V in the face several times with steeltoed boots, constituting great violence, but serious injuries can
occur without such great violence.
People v. Levell (1988) 201 Cal.App.3d 749. Defendant was
convicted of PC 666 based on pety theft with prior PC 211 and
enhance per PC 667.5 for the same PC 211 (prior prison term).
CA discusses original DSL dual use language that was changed
before it went into effect, and what that must mean, but then
CA changes rationales and decides that the fact that the prior
for petty theft requires only time in any institution, while PC
667.5 requires prison time, means they are not the same so
there was no dual use and the enhancement is permissible.
People v. Hill (1989) 207 Cal.App.3d 1574. Defendant was
convicted of PC 245(a)(2) (assault with a firearm) and enhanced
per PC 12022.5 for use of a firearm. Defendant notes that PC
12022.5 states “shall ... be punished”, but subd. (c) says that
the enhancement “may” be imposed in case of assault with
firearm. Defendant argues this gives a greater range of
discretion in this instance, so that reasons should be required
for the decision to impose the enhancement. CA stresses PC
1170.1 language that indicates imposition is the norm and
reasons are needed only when trial court departs from that. CA
also indicates that defendant’s premise of greater discretion is
mistaken - the “may” in subd. (c) does not contrast with the
earlier shall, but merely provides an exception so that PC
12022.5 can still apply to PC 245 with a firearm even though
use of a firearm is an element of such a PC 245, which normally
makes PC 12022.5 inapplicable.
People v. Zamora (1991) 230 Cal.App.3d 1627. Defendant
attacks reliance on premeditation in aggravation of term for
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possession for sale of drugs, since premeditation is an element.
CA holds that “element of the offense,” as used in Rule 441(d)
refers to the essential components of the legal definition of the
crime in the abstract. Premeditation is not an element that
must be proved in a prosecution for possession of drugs for
sale. CA also notes that this kind of crime could be committed
spontaneously, but the evidence here showed ongoing activity
for a period of one year. Thus, the factor was properly relied on
here.
People v. Bowen (1992) 11 Cal.App.4th 102. Defendant pled to
driving under the influence and admitted three prior DUIs. In
choosing prison rather than probation, the trial court relied in
part on the prior convictions. CA notes that the dual use
prohibition precludes using the same fact for aggravation and
for enhancement, but there was no aggravation here. It is also
improper to use an element to aggravate, but the priors were
not an element here, they were merely facts justifying enhanced
punishment. CA finds no prohibition against using the same
fact to deny probation and to enhance punishment.
People v. Clark (1993) 12 Cal.App.4th 663. CA upholds use of
“position of trust” as an aggravating factor in a case of
continuous sexual contact with a minor. The offense can be
committed by any person in the household, not just those in
positions of special trust. Defendant here was the victim’s stepfather, so the parental relationship supported this factor.
People v. Darwin (1993) 12 Cal.App.4th 1101. The same court
that decided Ancira, re: prior used to make petty theft a felony
per PC 666 cannot be used to enhance rejects the reasoning of
Bruno, which had disagreed with Ancira, but nonetheless
concludes per Bouzas that the prior is not an element of PC
666, but merely a sentencing factor, so the rationale of Ancira
was incorrect and the prior can be used to enhance.
People v. Hawkins (1993) 15 Cal.App.4th 1373. CA holds that a
PC 12022.7 GBI enhancement cannot be imposed on a PC 243
battery with serious bodily injury offense, because the
enhancement is an element of the crime. Rejecting Pitts, CA
concludes that the fact that GBI requires specific intent and PC
243 does not makes no difference, since the gravamen of each is
the degree injury, not the intent.
People v. Dixon (1993) 20 Cal.App.4th 1029. Defendant was
enhanced for use of a gun on one count, with the upper term
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for the enhancement imposed because defendant used the gun
in such a threatening manner (sticking it in the victim’s face
while threatening to shoot) as to create genuine terror in the
heart and mind and constitute a threat of great bodily harm
beyond that which is normal in a robbery. Defendant was also
given a consecutive term on another count, with the only reason
being that he used a firearm. CA concludes that use of a firearm
and using it in the threatening manner described here does
constitute two separate factors - use of the firearm and the
verbal threat. Furthermore, the threat was sufficiently related to
the firearm use to constitute an appropriate reason for imposing
the upper term on the use enhancement. However, since
defendant was enhanced for use of a firearm, that factor was
not available to support the CS term for the other count.
People v. Whitten (1994) 22 Cal.App.4th 1761. Defendant was
convicted of PC 647.6 (felony annoying or molesting a child
wwith a prior PC 288 conviction). The same prior PC 288 that
elevated the crime to a felony was also used, in the context of
being a prior prison term, as the sole aggravating factor to
support the upper term. CA finds no error. Per Bouzas, the
prior conviction used to elevate the PC 647 offense from a
misdemeanor to a felony in neither an elkement of the crime,
not an enhancement; rather, it is a sentence enhancing factor,
or a traditional sentencing fact. CA also distinguishes Jones,
since this is not a situation of 1 enhancement that is a subset
of another. Here, the prior conviction needed to make the PC
647 offense a felony did not need to have resulted in a prior
prison term. The fact that defendant had been punished so
severely before and had still reoffended is a legitimate
aggravating factor.
People v. Franklin (1994) 25 Cal.App.4th 328. Defendant was
convicted of continuous sexual conduct with the child of a
friend in whose home he lived. He was given the upper term
based solely on abusing a position of trust. He claims that such
a factor will be present in every resident child molester case,
and should not be relevant in aggravation unless it is more
egregious than in the usual case. CA simply notes that the
statute merely requires residence within the same home and
defendant, as a close family friend, was not merely a resident
but was a person in whom the victim reposed trust and
confidence.
People v. Forster (1994) 29 Cal.App.4th 1746. CA finds no
problem with reliance on prior drunk drivings as a factor in
771

aggravation for VC 23175 felony drunk driving. Although 3 prior
DUIs were necessary to make the crime a felony, defendant had
more than 3 priors, so some were available to use in
aggravation.
*People v. Boulerice (1995) 31 Cal.App.4th 1257. Defendant
was enhanced per PC 667.5 for the same prior felony that
was used to elevate his PC 314 offense from a misdemeanor
to a felony. CA rejects the argument that PC 314 is a special
statute that governs over the more general PC 667.5. The
elements do not correspond since PC 314 can be satisfied by
a prior misdemeanor if it was also a PC 314. Also, PC 667.5
requires service of a prior prison term, but PC 314 does not.
The two provisions do not even commonly overlap, since only
defendants with multiple prior PC 314 offenses will
commonly have a prior felony PC 314, and even those
defendants will not commonly have a PC 667.5 prior since
most PC 314 felony convictions do not result in prison terms.
CA also sees no PC 654 problem because the increased
penalties here are based on status, not on acts.
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People v. Baird (1995) 12 Cal.4th 126. Defendant was
enhanced 1 year per PC 667.5 based on the same prior used as
an element of the underlying PC 12021 conviction. SC finds no
problem, concluding Edwards and Wilks are inapplicable
because those ISL cases dealt with prior convictions, identical to
the conviction that was an element of the 12021, while PC 667.5
is based on a prior prison term, involving an element beyond the
conviction needed for the PC 12021. SC finds the Jones analysis
(re: distinctions between prior convictions and prior prison
terms being too hypertechnical) inapplicable because Jones
analyzed PC 667 re: serious prior felonies, which would almost
always involve prison terms, while PC 12021 can be based on
any felony, which will often not involve a prior prison term.
People v. Coronado (1995) 12 Cal.4th 145. Defendant was
enhanced 1 year per PC 667.5 based on one of the priors also
used to elevate his driving under the influence offense to a
felony. SC rejects the argument that the Legislature intended to
limit punishment under VC 23175 to 3 years; references to that
term in legislative materials simply refer to the term for the
offense and do not speak to the issue of added punishment for
recidivism beyond the elements of VC 23175. SC finds Jones
inapplicable because no PC 667 enhancement is involved here
and because it is not true that priors used to elevate DUI to a
felony wil usually qualify as PC 667.5 priors also. SC finds no
772

PC 654 problem. Assuming PC 654 applies to enhancements,
SC concludes per Rodriguez that it would not apply here as the
enhancement is based on facts, not acts. SC disapproves of
Hopkins and Carter.
People v. Castorena (1996) 51 Cal.App.4th 558. Defendant was
convicted of gross vehicular manslaughter while intoxicated and
was given the upper term based on the judge’s conclusion that
defendant’s conduct exceeded gross negligence and rose to the
level of implied malice. Defendant argues this was nonetheless
reliance on an element, since gross negligence is established
from the totality of the conduct. CA disagrees, finding that the
facts exceeded the minimum necessary to establish gross
negligence. CA stresses in a footnote that defendant was not
charged with second degree murder, so the jury never made a
fining rejecting implied malice. Since the evidence supported
the judge’s finding of malice, and malice was not an element of
the crime for which defendant was sentenced, there was no
improper reliance on an element.
People v. Yarborough (1998) 65 Cal.App.4th 1417. Defendant
was convicted of PC 290 failure to register. His term was
doubled pursuant to the Three Strikes law, based on the same
prior for which he was required to register. CA agrees that the
prior is an element of the PC 290 offense, but CA still refuses to
apply Edwards to bar the dual use. Edwards applies only when
the prior is an element of criminal conduct which would
otherwise be non-criminal. But PC 290 imposes liability for an
omission, not an act at all, let alone one that would otherwise
be non-criminal. [CA does not discuss the fact that the
omission, failing to register, would be non-criminal but for the
prior.] CA also notes in fn. 4 that the Three Strikes Law is a
separate sentencing scheme, not an enhancement, so Edwards
might be inapplicable for that reason too.
People v. Tillman (1999) 73 Cal.App.4th 771. Defendant was
convicted of PC 290 - failure to register. The prior sex offense
that was an element of the PC 290 conviction was also proven
as a prior strike. Defendant argues this violates Edwards. CA
notes several cases having upheld such a dual use and have
found that statutory changes have abrogated Edwards. CA
follows Darwin in concluding Edwards has NOT been
abrogated. CA also rejects as confusing the reasoning of
Yarborough, which is exactly on point and which upheld dual
use of the PC 290 element as a strike. CA also rejects several
cases that have tried to distinguish Edwards; CA sees Edwards
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as meaning a single fact cannot be used both as an element and
as the basis for imposing harsher punishment. CA also
concludes it does not matter whether a strike is an
enhancement, since Edwards was not concerned specifically
with enhancements. But despite all this, CA nonetheless
concludes that the intent behind the Three Strikes Law is to
apply the higher punishment in any case where there are
qualifying priors, so its “Notwithstanding…” language controls
over the Edwards principle. CA rejects a variety of arguments
that would construe the “Notwithstanding…” language more
narrowly. CA also concludes the “Notwithstanding…” language
controls over decisional, not just over statutes
People v. Garcia (2001) 25 Cal.4th 744. Defendant was
convicted of PC 290 failure to register, and the sentence was
doubled per Three Strikes law, based on the same prior that
caused defendant to be subject to the registration requirement.
SC concludes that the language of the Three Strikes Law
discloses an intent for it to apply without regard to pre-existing
case law, such as Edwards, which precluded use of an element
to enhance. Defendant also argues that when he violated PC
290 in 1995, virtually all registrable offenses also qualified as
strikes, so that PC 290 would have a built-in doubling. But SC
sees the crucial point as the list of registrable offenses in 1994
when the Three Strikes Law was passed. At that time, there
were many registrable offenses that were not strikes, so SC sees
no problem in imposing double the term defendant would have
gotten if his PC 290 prior had not qualified as a strike.
c.

Aggravation And Weapon Enhancement

People v. Roberson (1978) 81 Cal.App.3d 890. Defendant was
given upper term for 211 PC and was also enhanced for
12022.5. Upper term was based on several factors, including
threat of violence and evidence of planning (based on gun and
ski masks). CA holds that the only threat of violence was the
use of the gun. That, plus partial reliance on the use of the gun
as evidence of planning, at the same time as a separate 12022.5
enhancement is imposed, equals dual use of facts.
People v. Garfield (1979) 92 Cal.App.3d 475. Defendant got
upper term for PC 459 and CS term for 12021 PC. Upper term
was based on several factors, including possession of a weapon.
CA holds this was dual use of facts, since the weapon
possession was an element of the CS offense.
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People v. Smith (1980) 101 Cal.App.3d 964. Defendant was
given upper term based in part on fact that he cocked a pistol
during a 211. He was also enhanced per 12022.5. CA rejects
notion that any “use” exceeding the minimum requirements of
12022.5 could be used to support upper term without violating
the dual use of facts prohibition. Evidence supporting 12022.5
cannot be broken down in such fashion.
People v. Childs (1980) 112 Cal.App.3d 374. Defendant,
convicted of several robberies, was enhanced per 12022.5 and
given upper term based on threat of GBI plus two other
reasons. CA notes the dual use of facts issue and, with virtually
no discussion, finds no dual use here. OPINION AFTER
REHEARING
People v. Whitehouse (1980) 112 Cal.App.3d 479. Defendant
was convicted of PC 245 with 12022.5 and 12022.7, all based
on the act of shooting the victim. Court imposed 12022.7,
imposed and stayed the 12022.5, and gave upper term based in
part on use of gun. CA holds that since 12022.5 was stayed, it
can be used for upper term as long as it is not necessarily
included in the 12022.7. CA notes example--defendant armed
with concealed firearm stomps victim with boots. Inexplicably,
CA then concludes use of gun was not necessarily included in
the 12022.7 here. DISSENT argues that imposition of 12022.5,
even with stay, prevents its use for upper term.
People v. Flores (1981) 115 Cal.App.3d 67. In two separate
incidents, defendant threatened two people with a weapon and,
in each incident, took money from one. Defendant received
middle term, one weapon enhancement, and CS terms on all
four counts. The CS terms were based, in part on use of the
weapons. CA notes that dual use prohibition does not expressly
apply to two enhancements (weapon and CS), as opposed to one
enhancement and an upper term. However, per commonsense
and PC 654, CA concludes that same fact cannot be used for
weapon enhancement and for CS term. But, as to the counts for
which weapon enhancements were stricken per HARVEY, the
weapon use is available to justify CS terms.
People v. Edwards (1981) 117 Cal.App.3d 436. CA upholds use
of threat of violence as an aggravation factor in a robbery where
defendant was also enhanced for use of a firearm. CA
distinguishes ROBERSON because here there was a direct
verbal threat to kill in addition to pointing the gun at the vic-
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tims. The trial court’s focus on the verbal threat avoided any
dual use problem.
People v. Boerner (1981) 120 Cal.App.3d 506. Defendant,
convicted of robbery, was enhanced for use of a knife and for
GBI caused by the use of the knife. Noting that PC 1170.1,
subd. (d) expressly allows both a weapon use and a GBI
enhancement on a robbery, CA finds no PC 654 problem, since
that section doesn’t apply to enhancements. For the same
reason, CA rejects the argument that the knife use was
necessarily included with the GBI.
People v. Collins (1981) 123 Cal.App.3d 535. During a
supermarket robbery, defendant took a female clerk as a
hostage and held a cocked gun to her head for several hours
while he negotiated with the police. CA holds that this went
beyond mere use of a gun, so that it was proper to give the
upper term based on callousness and viciousness (shown by
holding the cocked gun to her head for hours) and to also
enhance for use of the gun. CA criticizes SMITH (re: not
breaking down gun use) as unpersuasive, since the defendant
here is significantly more culpable than one who merely points
a gun at a victim.
People v. Calhoun (1981) 125 Cal.App.3d 731. Defendant was
enhanced for use of a firearm (in a robbery). He was also given
the upper term for four reasons, including threat of great bodily
harm. Per ROBERSON, CA finds dual use of facts in the threat
since the only threat was in reference to the use of the gun.
People v. Bennett (1981) 128 Cal.App.3d 354. Defendants
entered a supermarket in a shopping center at 8:15 p.m. in
June, with five employees and 40-50 customers present. They
brandished a shotgun, grabbed two persons trying to leave, and
committed a robbery. Five reasons were stated for the upper
term and a gun use enhancement was also imposed. Noting the
lack of a direct verbalthreat and no threat of great bodily harm
separate from gun use, reliance on that threat was improper.
Taking by violence was similarly improper.
People v. Alvarado (1982) 133 Cal.App.3d 1003. Defendants
were given an upper term for attempted robbery based in part
on “great violence/threat of great bodily harm.” CA concludes
this must have been based on the presence of firearms. Since
there was a separate use of a firearm enhancement, this violated the dual use of facts. (In deciding this issue, the CA made
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no mention of that fact that a victim was killed during the
attempt. The two defendants claiming dual use were acquitted
on the homicide and a third defendant pled to voluntary
manslaughter).
People v. Arbee (1983) 143 Cal.App.3d 351. CA finds that two of
the reasons given in support of the upper term in a robbery
case were improper. As for threat of great bodily harm, CA finds
dual use of facts since the only threat was a result of the use of
a firearm, for which a separate enhancement was imposed.
People v. Young (1983) 146 Cal.App.3d 729. Defendant fired
shots at an officer, was convicted of PC 245 (b), and received the
upper term based on 5 factors. Four of the factors were firing at
an officer in the performance of his duties, threat of great bodily
harm, serious nature of the offense, and risk to life for an officer
on the job. The CA holds that the actual firing was not an element of the ADW, but was an improper dual use because a
firearm use enhancement was also imposed; the threat of great
bodily harm was similarly a dual use; seriousness of the offense
was not an element but merely stated the obvious and did not
make the offense worse than the ordinary, and risk to the
officer’s life was an element.
People v. Richard (1984) 161 Cal.App.3d 559. Convicted of two
assaults with knife use (PC 220,245a, 12022(b)). Got upper
term based on “dangerousness” and weapon enhancement. CA
holds “dangerousness” is supported by facts and is not limited
to defendant’s use of knife so there is no dual use problem.
People v. Harvey (1984) 163 Cal.App.3d 90. Def was given upper
term for attempted 187, plus 3 years for GBI, with a 12022.5
enhancement stayed (because of the GBI enhancement). 1 of
the 3 reasons for the upper term was use of weapon. CA finds
no dual use since the gun use was stayed, tho per Rule 441(b) it
should be stricken, not just stayed.
d.

Aggravation And Consecutive Terms

People v. Lawson (1980) 107 Cal.App.3d 748. Trial court listed
several factors in aggravation and imposed upper term. Court
then imposed a CS term “for all the same reasons.” CA holds
this violates dual use prohibition, rejecting AG argument that
dual use is OK for personal background factors (as opposed to
circumstances of the crime.)
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People v. Ratcliffe (1981) 124 Cal.App.3d 808. The trial court
imposed the upper term, listing several proper aggravating
factors. The court then imposed CS terms, stating proper
factors and adding, “Also, the Court may consider any
circumstances in aggravation or mitigation, but I have already
considered and explained my feelings on those.” CA concludes
that this was a clear dual use of facts and that the defendant is
entitled to a new sentencing hearing.
People v. Sanchez (1982) 131 Cal.App.3d 718. Defendant was
given an upper term based in part on numerous priors of
increasing seriousness, and CS terms based in part on a
pattern of violent conduct. CA finds no overlap resulting in any
dual use of facts, concluding that the present offense alone (3
sexual assaults against one victim over several hours) shows
the pattern of violent conduct independent of the prior offenses
used to justify the upper term. In ambiguous dicta, CA may
have indicated that numerous priors and priors of increasing
seriousness could constitute two separate factors, although this
interpretation is not necessary in the context of the discussion.
People v. Kozel (1982) 133 Cal.App.3d 507. The trial court gave
several reasons for the upper term and then imposed a CS term
without stating any reasons. CA rejects the Attorney General’s
contention that the reasons given were adequate to support
both sentence choices. Per LAWSON, Court of Appeal notes the
potential dual use of facts problem and also the need to
facilitate appellate review.
People v. Ibarra (1982) 134 Cal.App.3d 4l3. Where the trial
court imposed an upper term, CS terms, and enhancements,
with an inclusive statement of several aggravating factors, CA
holds a remand is required. Without expressing which reasons
support which choices, CA can’t tell whether there was an
improper dual use of facts.
People v. Wilson (1982) 135 Cal.App.3d 343. Defendant was
given upper terms for rape and sodomy. One factor in
aggravation was that the method in which the crimes (plural)
were carried out indicated premeditation. CA acknowledges that
it would be a dual use of facts to aggravate on the basis of a
separate count which received a CS term, but here the crimes
were so closely connected that the reference was not error.
People v. Cheeks (1982) 135 Cal.App.3d 826. The trial court
listed two reasons for an upper term and then repeated the
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same two reasons, plus two more reasons for a CS term. The
court of Appeal finds a dual use of facts and finds that it cannot
conclude that the CS term would have been imposed for the
additional reasons alone. Therefore, remand is necessary.
People v. Mendonsa (1982) 137 Cal.App.3d 888. CA finds no
dual use when the trial court, in imposing CS terms after
imposing an upper term, noted that it had considered “these
factors all again as set forth by the Judicial Council.”
People v. Skenandore (1982) 137 Cal.App.3d 922. Two
codefendants were each given upper terms based on six listed
aggravating factors for one defendant and seven for the other.
Each was also given CS terms based on two listed factors, one
of which was the same as a used aggravating factor (multiple
victims). CA agrees this is a technical error and that it (CA1-Div.
1) used to remand even for technical errors, but in light of
WRIGHT (30 Cal.3d 705), the harmless error rule applies. CA
finds the errors harmless here, in light of the excess of
aggravating factors available to be changed to CS term
supporting factors, making a different result quite unlikely.
*People v. Ferris (1983) 140 Cal.App.3d 585. CA holds that
when multiple victims results in mandatory full CS terms per
PC 667.6,subd.(d), it is an improper dual use of facts to also
base the upper term on multiple victims. However, here there
was a third victim, so the factor was proper. The sex offense
victims were a mother and daughter, and the third person,
the brother of the younger victim, was a victim of false
imprisonment and was a witness while his mother was
beaten, so he qualifies as a victim of the entire criminal
transaction. (Sentencing on the false imprisonment count
was stayed per PC 654.)
People v. Collins (1983) 143 Cal.App.3d 742. Defendant pled to
rape in concert and forcible oral copulation in concert. The trial
court imposed full CS upper terms for the 2 counts. Reasons
were stated for the upper terms. The court stated that full CS
terms would be imposed under 667.6, subd. (c) because in view
of all the circumstances, the court deemed that appropriate.The
CA remands for resentencing, holding that thesentencing rules
requiring reasons apply to PC 667.6 offenses. The reasons given
for CS terms were inadequate since they seem to be the same
reasons used to aggravate.
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People v. Walker (1983) 146 Cal.App.3d 34. CA holds that the
trial court improperly used a single fact that indicated
premeditation to impose an upper term and a CS term. CA
remands for resentencing with no discussion as to whether
there were other factors to support either of these sentence
choices.
People v. Key (1984) 153 Cal.App.3d 888. Defendant was given
an upper term for rape based on lack of remorse. He was also
given a CS term for a second rape of the same victim, with lack
of remorse again stated as a reason. CA holds that if lack of
remorse were valid here, there would be no improper dual use
of facts, since the factor applies separately to each rape. In
other words, defendant was not remorseful about either crime.
However, CA also holds that lack of remorse was not a proper
aggravating factor here. CA notes that it is listed as a factor to
consider regarding suitability for probation, not as a listed
factor in aggravation. CA concludes that a defendant who
admits guilt but is not remorseful can be expected to repeat the
crime. But when evidence of guilt is not overwhelming
(defendant’s word against victim’s word), and defendant has at
all times denied that any rape occurred, his lack of sorrow for
the victim does not indicate a likelihood of repetition.
People v. Key (1984) 153 Cal.App.3d 888. Defendant was given
an upper term for rape and a full CS term for a second rape of
the same victim As to both the upper term and the choice of full
CS terms, “separate acts of violence” was cited as a reason. CA
holds this was an improper dual use of facts. Also, the trial
court did not specify the violence involved in this case. CA notes
that to the extent the violence does not exceed that necessary to
consummate the crime of rape, it is not a valid aggravating
factor. It can be valid if it rises to the level of threatening to
cause great bodily injury.
People v. Jerome (1984) 160 Cal.App.3d 1087. On plea to two
sex counts, defendant got consecutive for repeated sex offenses
and upper term for parole status. CA finds no dual use because
the two factors are not equivalent.
People v. Richard (1984) 161 Cal.App.3d 559. Court gave upper
term and CS on convictions of PC 220 and 245(a) utilizing same
facts. CA holds this violates dual use but no need for remand
here.
*People v. McClain (1997) 59 Cal.App.4th 696. CA finds no
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problem concluding that a consecutive term can be doubled
under the Three Strikes Law, rejecting Lawson and
concluding that a consecutive term is not an enhancement.
Enhancements are added to principal terms, and then
subordinate terms run concurrently or consecutively.
Therefore, a consecutive term is not a term added to the base
term. CA does agree with Lawson that the same aggravating
facts that support an upper term cannot be used to support a
consecutive term, since that is in Rule 425 and is not in
conflict with any statute. But CA concludes that Rule
comments indicating that a consecutive term is an
enhancement are in conflict with statutory provisions and
therefore cannot stand.
e.

GRANTED

Aggravation And Enhancement For Priors

People v. Roberson (1978) 81 Cal.App.3d 890. Defendant was
given upper term based in part on prior convictions indicating
excessive criminality He was separately enhanced for two prior
prison terms. CA finds no dual use of facts because there were
other priors, besides the two used for 667.5 PC enhancements,
that show a pattern of violent conduct and excessive
criminality.
People v. Bejarano (1981) 114 Cal.App.3d 693. Defendant was
given upper term based in part on numerous prior convictions,
and was also enhanced for a prior prison term. CA approves,
noting defendant has six prior convictions not counting the one
for which he was enhanced. But, CA holds that the more than
ample reasons for the upper term cannot also support the imposition of CS terms (for which no reasons were given) since
that would cause a dual use of facts problem.
People v. Jardine (1981) 116 Cal.App.3d 907. Defendant was
given the upper term for 211 PC, based on his leadership role in
the crime, premeditation, and his three prior prison terms. He
was also enhanced for each of the three priors. Noting the clear
dual use of facts, CA orders remand because it can’t be
assumed that the reference to the three priors did not influence
the selection of the upper term.
*People v. Silver (1981) 121 Cal.App.3d 533. Defendant was
given a consecutive term based on “numerous prior
convictions” and was also enhanced one year for a prior per
PC 667.5. CA finds that not counting that prior, all that is left
is a prior juvenile adjudication. Although that can be consid-
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ered (assuming judge meant to include it as a prior
“conviction”), it is not “numerous”. CA rejects AG argument
that reliance on prior conviction for aggravation and prior
prison term for enhancement is not dual use of one fact. The
effect is the same and there can only be one punishment for
one criminal act. (CA follows FLORES re: dual use prohibition
applying to a CS term and an enhancement for a prior.)

UNPUBLISH
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People v. Calhoun (1981) 125 Cal.App.3d 731. Defendant was
enhanced for a prior prison term. He was also given the upper
term for four reasons, including prior poor performance on
parole. CA finds dual use of facts in the prior poor probation
since the only thing that was unsatisfactory about the performance on probationwas the commission of the offense that
resulted in the conviction and prior prison term that was used
to enhance.
People v. Mooring (1982) 129 Cal.App.3d 453. Defendant
admitted five prior prison terms. He was enhanced for only of
two of them, and was given the upper term based in part on his
prior convictions, with the court expressly saying it was not
considering the two priors used to enhance. CA finds no dual
use problem, noting that the court could properly rely on the
three additional prior convictions, a prior Youth Authority
commitment, an extensive juvenile record, two pending felonies,
lack of success on juvenile probation, prior revocation of adult
probation, and the fact that he had been paroled only 34 days
before the present offense.
*People v. Johnson (1982) 130 Cal.App.3d 553. CA holds that
a prior CYA commitment was a proper reason for CS terms,
per rule 42l(b)(3) or rule 408, and even if there was dual use
(in light of aggravation based on prior record), the error was
harmless per WATSON in light of three other factors.
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People v. Sanchez (1982) 131 Cal.App.3d 718. Defendant was
enhanced for a prior prison term and was given an upper term
for numerous priors of increasing seriousness. CA notes that
defendant’s record satisfies that description without regard to
the prior for which he was separately enhanced, and that the
judge did not expressly mention that prior in referring to
numerous priors of increasing seriousness. CA concludes that
there is no dual use of facts since the record does not
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affirmatively indicate reliance on that particular prior in
imposing the upper term.
People v. St. Germain (1982) 138 Cal.App.3d 507. CA holds
there was an improper dual use of facts in aggravating, in part,
on the basis of prior prison terms and enhancing per PC 667.5
for the only prior prison term defendant had served. However,
the error was harmless in light of three other aggravating
factors and no mitigation.
People v. Hurley (1983) 144 Cal.App.3d 706. Defendant was
enhanced for a prior prison term that was served for 2 robbery
convictions. He was also given the upper term based in part on
the fact of the prior robbery convictions, the balance of his
record, and the fact that he was on parole (apparently for the
robbery convictions) when he committed the present crime.In
an extended analogy to GAINES, the CA concludesthat there is
no dual use in relying on the convictions for aggravation and
the prison term for enhancement. CA also finds no unfairness
in such a scheme in general, but goes on to note that defendant
here had 6 other prior convictions.
*People v. Aldana (1984) 151 Cal.App.3d 948. Defendant was
given the upper term because his offenses were escalating.
His record consisted of an arrest for illegal entry, a 1977
conviction for theft, a 1979 robbery (for which he was
enhanced 1 year as a prior prison term) and the present auto
theft. Defendant argues improper dual use of facts since the
judge must have included the robbery in finding crimes were
escalating. CA finds no error - the court did not rely on the
fact of the prior robbery, but only on the relationship between
the previous offenses.
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People v. Jerome (1984) 160 Cal.App.3d 1087. Defendant pled
guilty to rape and oral copulation on a minor under the age of
14. He received a consecutive and a prior and the upper term
citing his parole status. Court holds it is not a dual use because
being on parole is not the equivalent of having suffered a prior.
*People v. Williams (1984) 161 Cal.App.3d 638. Following his
plea to three sex counts and a prior, defendant was
sentenced to three full term consecutives and a prior
enhancement. One reason for the upper term was “pattern of
prior conduct.” Court said that violated rule 441’s prohibition
against dual use.
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People v. Kane (1985) 165 Cal.App.3d 480. CA finds no dual use
where use of a firearm was the factor that made the present
crime a serious felony, and def was punished both with PC 667
enhancement for the prior and PC 12022.5 for the weapon.
These enhancements punish different conduct. Defendant was
punished only once for use of the firearm and use of that fact to
define his status was not double punishment.
People v. Smith (1985) 166 Cal.App.3d 1003. Trial court used
prior as an aggravating factor and an enhancement. This was a
dual use violation. While remand may be unnecessary if this
was only error, here resentencing failure also supports remand.
People v. Keys (1985) 175 Cal.App.3d 431. Over DA objection,
judge allowed defendant to plead to PC 459 and admit a PC 667
prior with the understanding that the prior would be stricken
and the maximum term would be six years. In sentencing, the
court struck the prior and stated only that it was doing so
because it was considering the prior in aggravation and the
prior was used with other aggravating factors to justify the
upper term of 6 years. On People’s appeal from the order
striking the prior, CA reverses, holding that reliance on Rule
441(b) to strike the prior was erroneous because the prior was
mandatory. CA distinguishes FRITZ since that only allowed PC
1385 dismissals, and the court here did not purport to act
under PC 1385, nor did it state a reason that would satisfy the
PC 1385 requirement of furtherance of justice. No reasons were
stated as to why defendant should have a term less than the 9
year mid-term + PC 667 prior. CA notes this is very close to an
impermissible plea bargain, per ORIN.
*People v. Wright (1985) 176 Cal.App.3d 1. CA approves of the
use of the same prior as a factor in aggravation and for a PC
667 serious felony enhancement, since the serious felony
required only a prior conviction and in relying on it for
aggravation the court specified the additional fact of a prior
prison term.
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People v. Barker (1986) 182 Cal.App.3d 921. Defendant got two
prior enhancements and upper term based on pattern of
conduct. CA holds this violated dual use rule. Unlike HURLEY
where enhancement was for prior prison term and not just prior
itself, here it’s the prior conviction used both to enhance and
aggravate.
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People v. Mendoza (1986) 183 Cal.App.3d 390. Defendant was
enhanced for a prior prison term and was given the upper term
since his prior convictions as an adult or juvenile were
numerous and of increasing seriousness. With no discussion,
CA finds no dual use of facts. (Defendant had a total of 4 prior
felonies.) CA merely says the service of 1 prior prison term is
not the same factor as having numerous prior convictions of
increasing seriousness.
People v. Gonzalez (1988) 201 Cal.App.3d 811. Defendant was
convicted of DSL crime and enhancements that would have
resulted in a 22 year DSL term, but was sentenced as an
habitual offender per PC 667.7, which provides for life, with no
release on parole for 20 years or the DSL term, whichever is
greatest. Defendant argues that the 22 year DSL term is the
greatest but CA holds that life is plainly the greatest, and must
be whenever PC 667.7 applies. The use of the term “greatest” in
PC 667.7 makes sense only if it refers to the MEPD, not the
sentence. Thus, defendant serves a life term with a 22 year
minimum. CA also finds no error in relying on defendant’s prior
record to support the upper DSL term, since defendant’s priors
included offenses other than those used to enhance the present
term or to establish habitual offender status.
People v. Coleman (1989) 48 Cal.3d 112. In death penalty
case, total sentence was enhanced per PC 667.5 for a prior
which was also used in aggravation at the penalty phase. SC
finds no problem with using the same fact to aggravate the
penalty to death and to enhance the term that would be served
if the death penalty is not carried out.
People v. Olson (1989) 216 Cal.App.3d 601. Defendant pled to
statutory rape and admitted 3 priors for 3 year upper term and
3 one-year enhancements. Court justified upper term on basis
of defendant’s priors. CA holds that any dual use of facts was
harmless since, per Rule 440, the plea specified the
punishment, so the recital of the agreement on the record would
have been enough reason for the upper term. (CA is ambiguous
whether bargain was for upper term, or merely allowed upper
term, but concurrence says defendant bargained for 6 year
term.) Calling this a frivolous appeal and a waste of taxpayer
money, CA strongly encourages DAs to seek waiver of appeal as
a term in all plea bargains.
People v. Whitten (1994) 22 Cal.App.4th 1761. Defendant was
convicted of PC 647.6 (felony annoying or molesting a child
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wwith a prior PC 288 conviction). The same prior PC 288 that
elevated the crime to a felony was also used, in the context of
being a prior prison term, as the sole aggravating factor to
support the upper term. CA finds no error. Per Bouzas, the
prior conviction used to elevate the PC 647 offense from a
misdemeanor to a felony in neither an elkement of the crime,
not an enhancement; rather, it is a sentence enhancing factor,
or a traditional sentencing fact. CA also distinguishes Jones,
since this is not a situation of 1 enhancement that is a subset
of another. Here, the prior conviction needed to make the PC
647 offense a felony did not need to have resulted in a prior
prison term. The fact that defendant had been punished so
severely before and had still reoffended is a legitimate
aggravating factor.
*People v. McClain (1997) 59 Cal.App.4th 696. CA finds no
problem with using the same prior to support an upper term
and to support doubling under the Three Strikes Law. CA
simply notes that neither statute nor rule precludes use of
the same prior to aggravate and to invoke an alternative
sentencing scheme.
f.

REVIEW
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Aggravation and GBI Enhancement

*People v. Smith (1982) 134 Cal.App.3d 574. CA finds dual
use of facts in basing upper term in part on great bodily
harm, when a separate GBI enhancement was imposed per
PC 12022.7. However, the error was harmless in light of
numerous other proper aggravating factors and no mitigation.
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*People v. Ferris (1983) 140 Cal.App.3d 585. Defendant in a
rape case was enhanced per PC 12022.8 for GBI and given
the upper term based in part on great bodily harm. CA finds
dual use of facts, but concludes it was harmless in light of
five other proper aggravating factors.
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g.

Weapon Enhancement and Consecutive Terms

People v. Weaver (1984) 151 Cal.App.3d 592. Defendant robbed
a pharmacy and was chased from the scene by an officer.
During the chase, defendant stole vehicles from 2 other persons
at gunpoint and eventually fired shots at another officer who
joined the chase. CA upholds CS terms for the robbery and the
attempted murder of the latter officer, rejecting an attack on
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“independent crimes and objectives” and “different times with
different victims” as reasons for CS terms. CA simply applies a
PC 654 analysis and determines the crimes were independent
for PC654 purposes. CA also finds no dual use of facts in the 3d
reason for CS terms - “separate acts of violence”. Though only
one gun was used, there were several separate uses that support this factor.
People v. Dixon (1993) 20 Cal.App.4th 1029. Defendant was
enhanced for use of a gun on one count, with the upper term
for the enhancement imposed because defendant used the gun
in such a threatening manner (sticking it in the victim’s face
while threatening to shoot) as to create genuine terror in the
heart and mind and constitute a threat of great bodily harm
beyond that which is normal in a robbery. Defendant was also
given a consecutive term on another count, with the only reason
being that he used a firearm. CA concludes that use of a firearm
and using it in the threatening manner described here does
constitute two separate factors - use of the firearm and the
verbal threat. Furthermore, the threat was sufficiently related to
the firearm use to constitute an appropriate reason for imposing
the upper term on the use enhancement. However, since
defendant was enhanced for use of a firearm, that factor was
not available to support the CS term for the other count.
h.

Other Situations and Miscellaneous Points

People v. Melchor (1989) 211 Cal.App.3d 1485. Defendant pled
in 1st case to 4 counts of PC 459. He got mid term on 1, CS
term on 2d, and CC terms on other 2. Defendant then pled in
case 2 to PC 459 and admitted PC 12022.1 (while on bail)
enhancement. Court also found PC 667 allegation true. CA
finds no error in imposing PC 12022.1 and PC 667 based on
same 4 prior PC 459s. PC 12022.1 requires an additional
element not required by PC 667 - on bail at time of subsequent
offense. Also, PC 667 and PC 12022.1 have different purposes.
Thus, separate punishment for PC 667 and PC 12022.1 did not
violate PC 654 and did not constitute dual use of facts. Even if
it would have, the fact that there were 4 prior PC 459s would
have allowed basing PC 667 on 1 and PC 12022.1 on another.
CA ALSO finds no error in 2d sentencing changing 1st principal
term to a CS term, making new PC 459 the principal term, and
imposing upper term. Per JACKSON, PC 12022.1 language
requiring CS term on 2d offense does not preclude changing the
principal term per PC 1170.1.
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People v. Lewis (1991) 229 Cal.App.3d 259. CA finds no dual
use where 1 decision to impose CS terms was based on
probationary status, and a separate decision to impose CS
terms was based on poor performance while on probation. First,
CA concludes these are different factors, so there was no dual
use. (NOTE - The opinion does not make it clear whether the
poor performance on probation was based on past history or
whether it was based simply on the fact that defendant was on
probation when the present crimes were committed. The former
would not constitute a dual use of facts, but the latter should.)
Second, probationary status was not an element, and the factor
was not used to impose an aggravated term; since neither of
those conditions was true, the dual use prohibition did not
apply. There is no prohibition against using the same facts to
support more than 1 CS term.
People v. Garcia (1995) 32 Cal.App.4th 1756. In stating reasons
to support the upper term, the trial court use conclusory
language in the words of the aggravating factors set forth in the
rules of court. Defendant argues this does not comply with the
requirements that “ultimate facts” be set forth to support the
upper term, or that both “facts and reasons” be stated.
Defendant argues this does not permit meaningful appellate
review, as it makes it difficult to tell whether the trial court
violated the prohibition against the dual use of facts. CA takes
this seriously and discusses it at length before rejecting the
claim. Using the language of the rules is sufficient and does
constitute a statement of ultimate fact. As for meaningful
appellate review, the trial court is entitled to a presumption that
it acted correctly. It is not enough for defendant to show that
there might have been a dual use of facts. Rather, if there are
facts that support the stated rerasons without violating the dual
use prohobition, then the reviewing court assumes those were
the facts the trial court had in mind. CA goes on to give several
examples of such review, rejecting dual use contentions by
assuming the trial court had in mind proper facts rather than
improper facts.
People v. Levesque (1995) 35 Cal.App.4th 530. Defendant was
convicted of PC 647.6, elevated to a felony due to a prior
conviction of lewd acts on a child (PC 288, subd. (a). That same
prior was also used as the basis for a 15 years to life habitual
sex offender term term for a present conviction of PC 288, subd.
(a), per PC 667.51. CA finds no problem in using the same prior
for these two purposes. CA finds PC 654 inapplicable because
neither of these uses constituted an enhancement. Even if they
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were enhancements, this would be permitted per Decker, since
this is punishment based on status, not on “acts.”
*People v. Loomis (1995) 37 Cal.App.4th 1781. CA finds no
improper dual use of facts in using the same prior to elevate
a petty theft to a felony and to support use of the Three
Strikes law. CA finds this situation very different from Jones.
CA distinguishes Boatwright because of changes in the
language in PC 666. CA distinguishes Edwards because,
unlike the PC 12021 context, the petty theft here would not
be non-criminal in the absence of the prior. CA also finds no
PC 654 problem since, per Ramirez, the legislature intended
the Three Strikes law to be an exception to PC 654.
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People v. White Eagle (1996) 48 Cal.App.4th 1511. Defendant
was convicted of petty theft with a prior robbery. The same
robbery was used as a strike, resulting in a doubled sentence.
The same robbery was also used to support a PC 667.5
enhancement, but that was stayed per PC 654. CA holds that
neither PC 666 sentencing nor the application of the Three
Strikes Law constitute enhancements. Thus, there was only one
enhancement (PC 667.5), so there was no violation of
Jones/Prather. PC 654 does not apply since a prior is an act,
not a fact. Thus, it was error to stay the prior for the purpose of
PC 667.5. CA sees no need to remand for the exercise of
discretion to strike the prior for PC 667.5 purposes, since
defendant has pointed to nothing in mitigation.
*People v. Acosta (2000) 80 Cal.App.4th 714. Defendant was
convicted of forced oral copulation on a 15 year old. Prior
convictions of rape and rape in concert were found true.
Defendant was sentenced to 25 years to life pursuant to PC
667.61, then that was tripled pursuant to the Three Strikes
law, and 2 five year enhancements were added for the priors
per PC 667. Two 1 year PC 667.5 enhancements for the same
priors were imposed and stayed. CA holds per Ervin that
there is no problem with utilizing both the one-strike
provisions of PC 667.61 and the Three Strike Law
simultaneously. But PC 667.61 (f) limits the use of the factor
that brings one within the one strike law to only that
purpose. Thus, one of the prior convictions can be used to
bring defendant within the one-strike law, but for no other
purpose. The other prior does remain available for other
purposes (even though both priors were apparently based on
the same incident). Defendant should be sentenced to 25
years to life per PC 667.61, then that should be doubled,
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since only one prior remains to serve as a strike under the
Three Strikes Law. That same prior, but only that prior,
should also result in a single 5 year enhancement per PC
667.
2.

PC 1170.1, Subd. (g) - Twice the Base Term Limit
(formerly subd. (f))

People v. Drake (1981) 123 Cal.App.3d 59. Defendant pled to 14
counts of Penal Code 211 and was given a three year mid-term
on one count, plus CS one year term on each other count, with
all CS time in excess of seven years stayed per Penal Code
1170.1(f), resulting in a 10 year term. Two weeks later, realizing
it had misunderstood the twice-the-base-term limit, the court
recalled defendant and imposed the upper term of five years, so
the 10 year total would be permissible. CA holds that the
original sentence must be reduced to six years by operation of
law, and that any error was judicial, so there was no power to
resentence defendant to the upper term.
People v. Mitchell (1981) 125 Cal.App.3d 715. Defendant was
convicted of petty theft with a prior petty theft (PC 488/666). He
was given a three year upper term. Pointing to the normal six
month maximum for misdemeanor petty theft, he contends that
the twice-the-base-term limit was violated. CA quickly
concludes that the limit has no application to this situation,
since it only limits the aggregate term of multiple sentences or
enhancements that are imposed consecutively.
People v. Sequeira (1982) 137 Cal.App.3d 898. Defendant was
convicted of 11 counts of robbery with use of a firearm and
given CS terms. On the first appeal, the CA concluded that
HARVEY controlled the application of the double the base term
limit on CS terms, so that the CS terms were limited despite the
“use” findings. Defendant was resentenced accordingly, deleting
nine years, four months, but before the resentencing,
HERNANDEZ was decided and the DA argued that it should
control. The trial court felt bound by “law of the case” and
followed the lst CA opinion. On this second appeal, now by the
People, the CA holds that the intervening change in the law
(HERNANDEZ) is an exception to the “law of the case” rule, so
that HERNANDEZ does control. CA remands again to reimpose
the original sentence.
People v. Bell (1984) 159 Cal.App.3d 323. Defendant was
sentenced to 18 months in prison for attempted auto burglary
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enhanced by 9 priors. All but 18 months of the enhancement
time was stayed to comply with the double-the-base-term limit.
The CA finds no problem with staying 1/2 of a particular
enhancement. No rule requires that an enhancement be
imposed in full or not at all. Aside from the apparent legislative
intent, the CA relies on the principle that a sentencing court
ordinarily has inherent power to stay proceedings when such a
stay will accommodate the end of justice.
People v. Stephenson (1984) 160 Cal.App.3d 7. Following the
reasoning of HETHERINGTON, the CA holds that all PC 288
child molesting offenses are violent felonies within the meaning
of PC 667.5, subd. (c), regardless of whether there was any
physical injury or violence in the particular offense. Thus, it
makes no difference whether the conviction is for PC 288, subd.
(a) or subd, (b). In view of that, the CA holds that the “double
the base term” limit did not apply to the present PC 288, subd.
(a) case.
People v. Jackson (1985) 166 Cal.App.3d 187. Defendant was
convicted of 3 counts of residential burglary and 11 counts of
robbery. Construing PC 1170.095, CA traces the legislation
through the Senate and Assembly and concludes the obvious
intent would be vitiated and absurd results would flow if the PC
1170.095 exceptions did not apply to defendants who were
convicted of other crimes in addition to the multiple residential
PC 459s. CA concludes that once there are 2 or more residential
459s, the double-the-base-term limit no longer applies at all.
The 5 year limit is increased to 10 years for the CS residential
459s, but there is still a 5 yr limit on CS terms for the non459s. (No good explanation why there should not be a 10 year
max on CS terms, rather than 10+5 as results here.) CA notes
the anomaly of longer terms for 459 than for 211.
People v. Traina (1985) 168 Cal.App.3d 305. Defendant received
a middle term for robbery and a five-year prior robbery serious
felony. CA holds although prior could be punishable under
either PC 667 or 667.5, defendant is not entitled to benefit of
the less severe statute. OPINION AFTER RETRANSFER BY
SUPREME COURT
People v. Magill (1986) 41 Cal.3d 777. Finally resolving the
WRIGHT vs SEQUEIRA dispute, SC holds that when any of the
4 statutory exceptions to the double the base term limits exists,
the limit does not apply at all. As to 3 of the 4 exceptions, this is
clearly the only logical result. As to the 4th, it would be possible
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to allow exception only to the extent necessary to accommodate
additional enhancements, but there is no basis interpreting the
1 exception different from the other 3. SC acknowledges the
possibility of harsh results not contemplated by the legislature,
but leaves it to the legislature to deal wuith that. GRODIN
authors the unanimous opinion and admits he concurred in
SEQUEIRA when he was in the CA, but he concludes the issue
looks different now.
In re Luis H. (1986) 187 Cal.App.3d 546. CA refuses to apply the
double the base term limit to CS misdemeanors in juvenile case.
Although ERIC J. applied felony DSL rules to juvenile
misdemeanors, it did so on compulsion of the W&I 726
limitation reference to the term imposed per PC 1170.1(a). The
1/3 CS rule at issue in ERIC J. was in subd. (a), but the double
the base term limit is elsewhere, so it is not incorporated in W&I
726. No equal protection problem since adults do not get the
benefit of double the base term limit for misdemeanors either.
CA acknowledges that broad language in DEBORAH C. appears
to apply the ERIC J. rationale to all DSL rules, but CA finds
that to be sloppy dicta and not intended to expand the holding
of ERIC J.
People v. Brown (1987) 193 Cal.App.3d 957. On prior appeal,
CA remanded due to sentence in excess of double the base term
limit. On remand, trial court restructured sentence and result
was 2 months longer than 1st sentence. On 2d appeal,
defendant raises HENDERSON claim, but CA applies rule re:
longer term OK if original sentence was illegal. CA blasts that
rule as inconsistent with HENDERSON and notes the fine
distinctions between illegal sentences and erroneous ones,
noting CAs disagree on where to place PC 654 error. Here,
defendant argues each part of the 1st sentence was OK, and
only the failure to stay the excess was error, but CA still finds
that a sentence in excess of limits is illegal. Feeling bound by
SERRATO (but noting COLLINS may indicate doubt re:
continued vitality of SERRATO), CA affirms the longer term
here.
People v. Eddahbi (1988) 199 Cal.App.3d 1135. Defendant was
given full CS mid terms of 5 years each for 2 counts of PC 207
(per PC 1170.1, (b)), plus CS terms of 1 year each for 2 other PC
211s. Defendant argues this violated the double the base term
limit. CA admits the exceptions to the limit do not include full
CS PC 207 terms, but CA finds that a legislative oversight.
Applying the double the base term limit would so severely
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restrict use of the full CS term provision as to be clearly
inconsistent with evident legislative intent to relate the term to
the number of Vs. CA also notes the section has since been
amended to make it clear this is the legislative intent, and
always has been.
People v. Stevens (1988) 205 Cal.App.3d 1452. Defendant pled
per bargain with 6 year lid. He was sentenced to 2 year mid
term, plus 6 CS 8 month terms. Hours later, realizing there had
been a violation of the double base term limit, the court reset
sentencing and amended the term to the upper term of 3 years
plus 36 months CS on 4 other counts, for same total of 6 years.
CA affirms, rejecting DRAKE and applying SAVALA, which
allows resentencing from scratch as long as new total does not
exceed old total. CA finds judge’s subjective belief as to proper
total length is not improper as long as it is channeled by the
sentencing guidelines. Since the subsequent sentence was no
longer than the earlier sentence, CA finds no error. CA notes
that trial court could have accomplished the same result by
resentencing defendant under PC 1170(d).
People v. Prather (1990) 50 Cal.3d 428. SC holds that PROP 8
“without limitation” language supercedes the double-the-baseterm limit in regard to enhancements based on prior
convictions. Sc rejects the argument that PROP 8 was directed
only at judicially created limitations, rather than statutory limitations. SC concedes that it is unclear how far this concept can
be taken, since any effort to define an enhancement effectively
limits its application. SC suggests that definitional limits are
probably okay, but general caps or ceilings on the overall length
of sentences are not. SC also concludes that for the purpose of
this rule, PC 667.5 prior prison term enhancements are a subset of prior convictions and are therefore included within
enhancements based on prior convictions. MOSK DISSENT
argues this makes no sense, and PROP 8 was directed only at
judicially created limitations on the use of priors.
People v. Pieters (1991) 52 Cal.3d 894. Defendant was
convicted of transporting cocaine and was enhanced 5 years per
H&S 11370.4 because the quantity was over 10 lbs. SC holds
that even before the amendment to expressly exempt H&S
11370.4 enhancements from the double-the-base-term, there
was an implied exemption. SC notes that otherwise, some
aspects of the enhancement provision could rarely be imposed,
which is clearly contrary to legislative intent. SC finds this
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situation more like Jackson than like instances in which SC has
refused to imply an exception.
People v. McClanahan (1992) 3 Cal.4th 860. SC holds that PC
12022.1 “while on bail” enhancements are subject to the
double-the-base-term limitation. Prather is distinguished
because
bail
enhancements
cannot
be
considered
enhancements for prior felony convictions. Although a
conviction of the prior offense must occur before the bail
enhancement can apply, it need not occur before the
commission of the newer offense, so it is not a prior conviction.
Language in Tassell comparing bail enhancements to priors was
only meant to illustrate the difference between enhancements
that go to the nature of the offender from those going to the
nature of the offense.
People v. Murray (1994) 23 Cal.App.4th 1783. CA holds the
double-the-base-term limit applies to misdemeanors as well as
felonies in a mixed misdemeanor and felony sentencing context.
CA rejects cruel and unusual punishmnet and public policy
arguments, but accepts statutory construction and equal
protection arguments. CA recognizes that equal protection
argu,ments have been rejected when straight misdemeanor
sentences have been compared to straight felony sentences,
because felons suffer greater disabilities even when their
sentence is shorter. But in a mixed situation, as here, there is
no rational basis for subjecting defendant to the greater felony
disabilities and also a longer term than if he had been convicted
of only felonies. Indeed, due to the fundamental interest
involved, the strict scrutiny standard applies here.
*People v. Rodriguez (1995) 37 Cal.App.4th 413. Defendant
was convicted of felony driving with BA over .10, causing
bodily injury to 4 persons. He was given the mid term of 2
years, plus 3 one year enhancements per VC 23182, for the 3
additional injured victims. CA applies the double-the-baseterm limit, to restrict the enhancements here to 2 years. CA
refuses to imply an exception since that has only been done
when there is a constitutional directive (apply priors without
limitation), or where the enhancement would rarely, if ever,
apply (avoid absurd consequences). Neither of those
circumstances applies here. CA also finds no problem with
the fact that VC 23182 contains its own limit of no more than
3 enhancements. That can properly be applied independently
of and complementary to the double-the-base-term limit.
Thus, the 2 provisions can be harmonized and any ambiguity
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should be resolved in favor of the defendant.
People v. Madrigal (1997) 57 Cal.App.4th 400. CA holds that the
PC 1170.1 double-the-base-term limit does not apply to H&S
11353.6 enhancements. Although H&S 11353.6 is not listed
among the exceptions specified in PC 1170.1(g)(1), it contains
its own provision that it shall be applied in addition to any
other punishment and shall not be limited by any other
provision of law.
3.

PC 1170.1, subd. (e) (formerly subd. (d)) - Only
greatest enhancement to apply.

People v. Vizcarra (1980) 110 Cal.App.3d 858. CA upholds
upper term based on accomplice’s use of a knife (Rule 42l(a)(l):
threat of great bodily harm) even though def was separately
enhanced per 12022.5 for def’s own use of a firearm. This does
not violate PC 1170.1(d) re: only greatest enhancement to apply.
*People v. Gomez (1980) 113 Cal.App.3d 795. Where jury REHEARIN
finds both GBI and 12022.5, and trial court strikes the G
12022.5, use of the firearm can be considered as a factor in GRANTED;
aggravation.
SUBSEQUENT OPINION AFTER RETRANSFER NOT PUBLISHED
People v. Edwards (1981) 117 Cal.App.3d 436. In holding
CULBRETH (l7 Cal.3d 330) re: only one PC 12022.5
enhancement per incident does apply to the DSL, CA relies on
the 1979 amendment adding PC 1170.1, subd. (h), removing
any limits on the number of enhancement which can be
imposed in specified sex offense cases. CA holds that implies
that other limits remain applicable as to Other offenses. While
not stated, it would appear that 1170.1, subd. (h) would prevent
application of HARVEY or PC ll70.1, subd. (d), as well as
CULBRETH, in cases involving the specified sex offenses.
People v. Boerner (1981) 120 Cal.App.3d 506. Defendant,
convicted of robbery, was enhanced for use of a knife and for
GBI caused by the use of the knife. Noting that PC 1170.1,
subd. (d), expressly allows both a weapon use and a GBI
enhancement on a robbery, C.A. finds no PC 654 problem, since
that section doesn’t apply to enhancements. For the same
reason, C.A. rejects the argument that the knife use was
necessarily included within the GBI.
People v. Hopkins (1985) 167 Cal.App.3d 110. Noting that
multiple enhancements can only be applied in cases of 211,
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261, 459, or attempts of those, CA holds that where defendant
was convicted of assault with a firearm (with a separate count
of 664/211) only the greatest enhancement (GBI) can be imposed. As to an ADW count, defendant can be enhanced for use
of a firearm providing the enhancement for use of a deadly
weapon (a machete) is vacated, and provided the court uses
only 1/3 of the term for the enhancement on this subordinate
term, not the full enhancement.
People v. Martinez (1985) 171 Cal.App.3d 727. Defendant was
convicted of assault with intent to commit rape and was
enhanced for both weapon use and GBI. He argues he can only
get the greatest enhancement since multiple enhancements are
allowed per PC 1170.1(e) only for completed or attempted rape,
robbery, or burglary. CA upholds the enhancement since
attempted rape is necessarily included in the PC 220 offense.
People v. Fuentes (1986) 183 Cal.App.3d 444. Defendant was
convicted of assault and gun use and great bodily injury. Court
gave him the middle term and GBI and struck the use. CA holds
striking unnecessary because under section 1170.1(e) he
cannot get both use and GBI.
People v. Reiley (1987) 192 Cal.App.3d 1487. Defendant was
sentenced for PC 211 and enhanced for both firearm possession
and GBI. CA notes that when only one enhancement is
imposed, no reasons need be stated for not striking. However,
although PC 1170.1(d) says the court shall impose
enhancements unless stricken, PC 1170.1(e), precluding
multiple enhancements except in limited circumstances (such
as PC 211), says the court may impose both. Construing both
subdivisions, CA opts for the permissive may and finds the
court has full discretion to impose both or just one. Thus, the
decision to impose both is a sentence choice that requires a
statement of reasons.
People v. Calderon (1991) 232 Cal.App.3d 930. CA holds that
the reference to attempts in PC 1170.1, subd. (e) applies to all
of the offenses listed after the reference, not just to the first one.
Therefore, attempted murder (rather than completed murder)
comes within the list of exceptions to the “only the greatest
enhancement” rule.
People v. Arndt (1999) 76 Cal.App.4th 387. Defendant was
convicted of felony driving under the influence. Three people
were injured in an accident. Defendant was enhanced 3 times
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per PC 12022.7 for GBI on each of the victims. Defendant
argues that PC 1170.1, subd. (e) re: only the greatest
enhancement can apply when there are 2 or more under listed
sections, including PC 12022.7, means only one PC 12022.7
enhancement can be applied. CA disagrees. That rule applies
only when there are enhancements from two or more different
listed sections, not when there are three different injured
victims with great bodily injury under PC 12022.7.
E.

Attacking Enhancements by Penal Code section 995 motion
Ervin v. Superior Court (1981) 119 Cal.App.3d 78. Defendant
filed a PC 995 motion regarding a PC 12022.7 enhancement,
but the trial court refused to reach the merits based on GRILLI.
On writ, AG concedes defendant should be able to challenge the
enhancement, because the codefendant was allowed to in a
prior opinion later ordered UNPUBLISHED. Stressing that its
decision is based on the AG’s concession, C.A. then goes on at
length, in what the C.A. considers dicta, to criticize the GRILLI
reasoning and conclude that a 995 motion can be used to
attack an enhancement. C.A. notes that if an enhancement
were struck per 995 and the People appealed while the
underlying charge went to trial, success on the People’s appeal
could result in a separate trial later on the enhancement alone.
People v. Superior Court (Mendella) (1983) 33 Cal.3d 754.
Disapproving GRILLI, the Supreme Court holds that
enhancement allegations are subject to challenge by means of a
motion to dismiss per Penal Code section 995. However, in
footnote 9, the Court notes that per PC 969a, priors can be
added to an information without having been proved at the P.H.

F.

Application of Penal Code section 654 to Enhancements
People v. Moringlane (1982) 127 Cal.App.3d 811. Defendant was
convicted of several counts which could be punished separately
consistent with Penal Code section 654, and each count
included an enhancement for GBI based on a single injury to a
single person. CA holds that language in BOERNER to the effect
that P.C. 654 was inapplicable to enhancements was broader
than necessary in that case, and CA concludes that the better
reasoning leads to a conclusion that P.C. 654 does prohibit the
imposition of multiple enhancements for the single act of
inflicting GBI on one person. (NOTE - MORINGLANE is the
leading case holding that PC 654 does apply to enhancements
while People v. Boerner (1981) 120 Cal.App.3d 506 is the
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leading contrary case. Shepardizing those two cases will result
in many more cases following each of them.)
People v. Carter (1983) 144 Cal.App.3d 534. Defendant was
given full CS terms for several sex offenses, plus CS terms for
some non-sex offenses. He was enhanced 5 years per PC 667.6
on each of 3 sex counts, all for the same prior, and once per PC
667.5 on a non-sex count, again for the same prior. The CA
holds he can only be enhanced once for the single prior. In so
holding, the CA concludes that PC 654 applies to enhancements
(following MORINGLANE and rejecting BOERNER and the CA’s
own dicta in STILTNER).
People v. Guilford (1984) 151 Cal.App.3d 406. In a robbery of
two people, defendant killed one. He was sentenced for murder
and, while sentence for the attempted robbery of the murder
victim was stayed per PC 654, the weapon use enhancement on
that attempted robbery count was imposed CS. CA holds that
this is not consistent with the principles of PC 654. Enhancements are not offenses and have no life independent of the
underlying count. Thus, the enhancement must be stayed as
well.
People v. Smith (1985) 163 Cal.App.3d 908. Defendant was
convicted of PC 459 with PC 12022(a), and of PC 211. CC terms
were imposed. AG concedes the 459 must be stayed per PC 654
since the sole purpose of the 459 was to effectuate the 211. But
AG argues that only the 459 should be stayed, not the arming
enhancement. CA disagrees. An enhancement cannot stand
alone; it adds to the punishment for the crime. If the crime
cannot be punished under PC 654, no term can be imposed for
the enhancement.
People v. Powell (1991) 230 Cal.App.3d 438. Defendant was
enhanced per PC 667.5 for a prior, and was given a consecutive
3 year enhancement per H&S 11370.2 for the very same prior.
CA finds no PC 654 problem because H&S 11370.2 expressly
states that its enhancement shall be imposed in addition to
other punishment authorized by law, “including Section 667.5
…” CA concludes this is a specific provision that governs over
the more general provisions of PC 654.
*People v. Cline (1992) 8 Cal.App.4th 607. CA rejects Hopkins
and Carter and concludes that it is permissible to impose
enhancements under both PC 667 and PC 667.5 based on
the same prior conviction/prison term. Without addressing
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the broad question of whether PC 654 applies to enhancements, CA holds that it does not apply to
enhancements based on prior convictions, since priors do not
constitute “acts or omissions.” CA relies heavily on an
obscure last sentence of PC 654 as adopted in 1872, even
though that sentence was deleted in 1977. (Note that it is not
very clear why the present result flows from this deleted last
sentence in any event.)
*People v. Michael (1992) 8 Cal.App.4th 1114. CA holds that
even if PC 654 applies generally to enhancements, it does not
bar enhancements for both a prior prison term, per PC 667.5,
and a prior serious felony, per PC 667, even though both are
based on the same prior conviction. CA finds no double
punishment of the same act, since neither PC 667 nor PC
667.5 punish again for the prior crime. Instead, PC 667 is
based on the fact of having been previously convicted of a
serious felony, while PC 667.5 is based on the fact of having
served a prior prison term. These are separate facts which do
not necessarily coincide.
People v. Jones (1993) 12 Cal.App.4th 1106. CA holds that PC
667.9 is clear and unambiguous in requiring mandatory full
consecutive enhancements for specified prior felonies by
persons who commit new crimes against specified defenseless
victims. Thus, while PC 667.9 is not listed in either PC 1170.1,
subd. (a) (1/3 of enhancement for subordinate terms) or subd.
(d) (full enhancements), CA finds no ambiguity that needs to be
resolved in favor of defendant. However, PC 667.9 by its own
terms can only apply when enhancements area also imposed
pursuant to PC 667. Here, PC 667, subd. (a) enhancements
were found true but were stayed because enhancements for the
same priors were imposed pursuant to PC 667.6, subd. (a). CA
agrees that the same prior cannot support enhancements under
both PC 667, subd. (a) and PC 667.6, subd. (a). But CA also
joins the line of cases holding that PC 654 does not apply to
enhancements, so there was no power to stay the
enhancements under PC 667. Thus, under current law, if a
prior is used to enhance under PC 667, subd. (a), the only
option available is to strike any PC 667.6, subd. (a)
enhancement based on the same prior. The court could not
choose the opposite (impose under PC 667.6 and strike under
PC 667), because PC 1385 no longer allows the striking of a PC
667 prior. CA remands, noting that if the court elects to
sentence per 667.9, it must also sentence under PC 667 (a) and
strike under PC 667.6 (a).
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People v. Haney (1994) 26 Cal.App.4th 472. In 1970, defendant
was convicted of 2 counts of robbery and one count of ADW, all
based on a single incident. The trial court ordered the 3 counts
merged per PC 654. In the present case, one of the 1970
robbery counts was used to support a PC 667 serious felony
enhancement. Defendant argues per Pearson that a stayed
count cannot be used in the future as a prior, and here it is
impossible to tell which count was stayed in 1970, so none of
them can be used. CA disagrees. First, the real purpose of what
was said in Pearson was to preclude use of both a stayed and
an unstayed count, and here there is only a single use, so there
was no multiple punisment. Second, the 1970 court “merged”
rather than “stayed,” and that was ineffectual for PC 654
purposes, since no count was actually stayed.
People v. Coronado (1995) 12 Cal.4th 145. Defendant was
enhanced 1 year per PC 667.5 based on one of the priors also
used to elevate his driving under the influence offense to a
felony. SC rejects the argument that the Legislature intended to
limit punishment under VC 23175 to 3 years; references to that
term in legislative materials simply refer to the term for the
offense and do not speak to the issue of added punishment for
recidivism beyond the elements of VC 23175. SC finds Jones
inapplicable because no PC 667 enhancement is involved here
and because it is not true that priors used to elevate DUI to a
felony will usually qualify as PC 667.5 priors also. SC finds no
PC 654 problem. Assuming PC 654 applies to enhancements,
SC concludes per Rodriguez that it would not apply here as the
enhancement is based on facts, not acts. SC disapproves of
Hopkins and Carter.
People v. Gokey (1998) 62 Cal.App.4th 932. CA holds that the
same prior can be used to support enhancements under both
H&S 11370.2 (drug-related crime with prior drug-related crime)
and PC 667.5 (prior prison term). CA first agrees with Powell,
which came to the same conclusion after assuming PC 654
would apply to enhancements, but finding an exception in the
H&S 11370.2 language “in addition to any other punishment
authorized by law, including Section 667.5 of the Penal Code…”
But this CA goes even further and concludes that Coronado
means that PC 654 never applies in the case of sentencing
enhancements based on status, since they do not punish acts.
CA distinguishes Jones.
People v. Douglas (1995) 39 Cal.App.4th 1385. Defendant
kidnapped victim in her car, robbed her, and then forced her to
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commit various sexual acts. He was sentenced for kidnap for
robbery, rape, and forcible oral cop. The latter 2 sex offenses
were each enhanced per PC 667.8 (kidnap with intent to
commit sex offense). AG concedes that the PC 667.8
enhancement can be imposed only once per kidnap, but AG
argues that kidnap to rob and kidnap to commit sex offenses
involved different intents, so 1 PC 667.8 enhancement can be
imposed in addition to the PC 209 sentence. CA 1st notes that it
has become well-accepted that PC 654 applies to
enhancements. CA rejects the argument that the intent to rape
was an afterthought, but CA holds that by finding the
enhancements true the jury necessarily found the intent to rape
existed when the kidnap began. CA notes the rule allowing
multiple punishment for independent objectives, even if
simultaneous, but that cannot apply here since there was only
one kidnap and defendant cannot be punished more than once
for it. While the kidnap had separate intents, defendant was
already punished separately for kidnap to rob and for each of
the sex offenses. CA also notes that even the Hicks exception
cannot support multiple punishment for the single act of
kidnap.
People v. Arndt (1999) 76 Cal.App.4th 387. Defendant was
convicted of felony driving under the influence of a drug and
transporting cocaine. Three people were injured in an accident.
Defendant was enhanced 3 times per PC 12022.7 for GBI on
each of the victims, and was also enhanced twice per VC 23182
for causing bodily injury to more than one person. CA first finds
that VC 23182 is not a special statute that controls over PC
12022.7. That rule applies to enhancements, but does not apply
here as each enhancement has elements the other does not great bodily injury on any victim vs. bodily injury on more than
one person. As for PC 654, CA notes the unsettled split as to
whether it applies to enhancements. Per Coronado, CA
concludes the nature of bodily injury enhancements are such
that PC 654 should apply. But, distinguishing Wilkoff, CA
concludes PC 654 does not bar multiple PC 12022.7
enhancements when there are multiple victims. However, as to
any particular victim, the single injury cannot support
enhancements under both PC 12022.7 and VC 23182; only the
greatest can apply. Finally, CA concludes PC 654 does not
preclude sentencing on both the DUI count and the
transporting count.
*People v. Oates (2002) 97 Cal.App.4th 1172. Defendant fired
2 shots at a group of 6 men, hitting and seriously injuring
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one. He was convicted of 664/187 of all 6 men. As to the
injured one, defendant was enhanced per PC 12022.53, subd.
(d), discharge of a firearm causing great bodily injury. As to 1
of the uninjured victims, a PC 12022.53, subd. (c) discharge
of a firearm enhancement was imposed. A PC 12022.53,
subd. (d) enhancement was also found true on that count,
but was stayed per PC 654. CA 1st notes that any improper
stay or failure to stay per PC 654 results in an unauthorized
sentence, so there can be no waiver. CA notes Moringlane
precludes more than 1 GBI enhancement for a single act of
inflicting GBI, but that was not in the PC 12022.53 context.
Hutchins held that PC 654 does not apply to PC 12022.53,
due to its “Notwithstanding any other provision of law”
language. But CA sees Hutchins as inapplicable where there
would be multiple punishment for the same enhancement
based on 1 act; rather, it only allows the enhancement to a
count that is based on the same course of conduct. Thus, PC
654 precludes the PC 12022.53, subd. (d) enhancement on
both counts. But per PC 12022.53, subd. (f), since an
enhancement was imposed on the uninjured V count per PC
12022.53, subd. (c), the subd. (d) enhancement should have
been stricken, not just stayed.
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People v. Chaffer (2003) 111 Cal.App.4th 1037. Defendant was
convicted of PC 273.5 (inflicting corporal injury on cohabitant),
and was enhanced for GBI per PC 12022.7. CA upholds GBI,
finding it is not an element of PC 273.5. PC 273.5 defines
traumatic (corporal) injury as any injury, whether minor or
serious. Thus, the injury could be minor and not qualify as GBI.
This means only that no injury is excluded, rather than creating
2 categories, 1 of which could subsume the other. Thus, this is
not like PC 245 in McGee. CA also rejects PC 654 claim that the
injury required for the PC 273.5 and the injury used for the GBI
were based on the same act. If PC 654 applied, then the GBI
enhancement could never be imposed. [Not so – most crimes do
not require any injury at all.] CA instead concludes that PC
12022.7 is a specific statute that is an exception to the more
general PC 654. [Latter analysis seems a bit off.]
People v. Percelle (2005) 126 Cal.App.4th 164. An information
alleged 5 prior prison terms per PC 667.5. One was for a
robbery conviction. The abstract used to prove that prior
showed that defendant was sentenced on a burglary and the
sentence for the robbery was stayed per PC 654. The burglary
was not among the charged priors in the present case. CA
concludes this means that no sentence was served for the
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robbery, so the “prior separate prison term served” element of
PC 667.5 was not met. CA declines to uphold the enhancement
based on the burglary count that was not charged as a prior.
CA strikes the enhancement, with no discussion of whether it
would be proper to remand for amendment of the information
and retrial on the prior.
People v. Martinez (2005) 132 Cal.App.4th 531. Defendant was
convicted of PC 245 with a PC 186.22 gang enhancement. The
trial court also found that the present and a prior felony were
both PC 667 serious felonies, resulting in a doubled term
pursuant to the Three Strikes Law. CA notes that the current
felony was a serious felony only because the jury found the
gang enhancement true. Per Bautista, since it is the gang
enhancement that makes this a serious felony, that same
finding cannot also be used to support the increased penalty for
the enhancement per PC 186.22 (b)(1)(B), but instead the
penalty would be limited to that provided by PC 186.22 (b)(1)(A).
Assuming PC 654 applies to enhancements, CA sees analogy to
Coronado, which held that 654 would still not apply to prior
conviction enhancements, since they relate to status and not
conduct. Thus, CA sees no problem with punishing def both
under PC 186.22 (b)(1)(A) and under the Three Strikes Law,
since the latter is based on recidivist status, even though it
relied in part on the gang activity finding.
G.

Striking Enhancements (See Penal Code sections 1385, 1170.1(h)
(formerly subd. (g)) and Rules 420 (c) and 428))
1.

Whether the Power to Strike is Available

*In re Lorenzo G. (1981) 122 Cal.App.3d 764. On a juvenile
appeal, the People contend that the juvenile court erred in
striking a GBI enhancement that had been found true. The
juvenile court had concluded the GBI was part of the
underlying offense, which was assault with a deadly weapon.
CA holds this was error since GBI is not an element of ADW.
CA goes on to hold that a juvenile court has no power to
strike an enhancement that has been pled and found true.
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*People v. Artis (1982) 127 Cal.App.3d 689. Defendant pled to
second degree murder with use of a firearm and robbery
while armed, with an understanding that he would be
sentenced to l5-life for the murder, two years CS for the use,
and one year CS (l/3 of the mid-term) for the robbery, for a
total of 18 years. This was an improper way to do this
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because the 1/3 rule does not apply to an ISL term CS to a
DSL term. The trial court imposed 21 years to life and 1 for
the arming, but then said the actual term would be 18-life.
CA concludes that defendant actually received a 21-life
sentence. Rather than remand to allow withdrawal of the
plea, the CA concludes it has the power to order a stay of the
two weapon enhancement clauses, leaving an 18-life term
that conforms to the bargain. CA says nothing about any
factors in mitigation.

DERED UNPUBLISHED

People v. Stiltner (1982) 132 Cal.App.3d 216. Defendant was
convicted of forcible oral copulation, and was given 2 separate
PC 12022.3 enhancements, for use of a firearm and for being
armed with a knife. CA rejects a claim that the failure to strike
the knife enhancement was an abuse of discretion, holding that
the failure to include PC 12022.3 in PC 1170.1 (c) or (g) means
there is no power to strike a PC 12022.3 enhancement. Per
subd. (b) sex offense enhancements are unlimited.
*In re Joe C. (1982) 134 Cal.App.3d 320. CA had previously
remanded for reconsideration a juvenile commitment to CYA
for a maximum of 15 years for second degree murder. On
remand, the minor was recommitted to CYA with an extra
year added on for a weapon enhancement that was left out
the first time. The minor acknowledges the power to add to
the sentence after appeal if the first sentence was
unauthorized, but argues that various W&I Code provisions
do allow the striking of enhancements. CA agrees that the
rule is that a sentence can only be increased after appeal if it
was unauthorized, but CA concludes that there is no
authority to strike enhancements from a juvenile
commitment to CYA, so the addition was proper.
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People v. Calhoun (1983) 141 Cal.App.3d 117. Where trial court
expressly found no mitigation, but stayed 3 gun use
enhancements on rape counts (involving 3 victims on 2
occasions), the CA holds (on a People’s appeal) that PC 1385
does not provide authority for such a stay, and if it did, reasons
would be required. Also, under these facts, cumulative
enhancements would not have violated PC 654. To the extent
that CULBRETH could have applied to the two counts on one
occasion, PC 1170.1(h) abrogates CULBRETH in violent sex
offense cases.
People v. Best (1983) 143 Cal.App.3d 232. Defendants were
convicted of rape in concert. The trial court noted
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circumstances in mitigation and said it would be inclined to
strike the additional punishment for the “in concert” finding if it
could, but the court believed it had no such power. The CA affirms, rejecting the argument that an “in concert” finding is an
enhancement that can be stricken per PC 1170(a)(2) or
1170.1(h). The CA holds that rape in concert is a separate
substantive crime, not merely rape with an enhancement.
People v. Lopez (1983) 147 Cal.App.3d 162. Defendant pled nolo
to a robbery and admitted 2 PC 667 priors. The trial court
stayed imposition of sentence on the 2 priors and the People
appealed. CA notes that the use of priors “without limitation”
language in PROP 8 is not entirely clear and should not, by
itself, be interpreted to mean that the trial court has no power
to strike PROP 8 priors. Per WILLIAMS, the CA concludes the
trial court does have such power even though PC 667 priors are
not mentioned in PC 1170.1, subd.(h) (re: staying sentence on
PC 667.5 priors). CA also concludes that the PC 1385 power to
strike includes the lesser power (used here) to stay sentence
without striking. (ACCORD, see People v. Vergara (1991) 230
Cal.App.3d 1564, 1568.)
People v. Price (1984) 151 Cal.App.3d 803. Defendant was
sentenced to 4 full CS upper terms for violent sex offenses on
one victim on one occasion, plus two CC terms for 2 counts of
robbery during the same incident. Although the PC 1170.1 (h)
provisions regarding striking enhancements do not include PC
12022.3 enhancements, CA holds that per WILLIAMS and
LOPEZ, PC 1385 provides the power to strike such
enhancements, but reasons must be stated or remand is
necessary. CA finds that the PC 1170.1(i) re: enhancements
without limitation on violent sex offenses does not preclude the
discretion to strike the punishment for such enhancements.
People v. Chagolla (1984) 151 Cal.App.3d 1045. Defendant was
sentenced to 4 years for PC 217 plus 3 years for GBI (PC
12022.7). This was stayed and probation was granted. After
defend- ant pled nolo contendere to a new crime, probation was
revoked and defendant was sentenced to prison, but the GBI
enhancement was stayed. On defendant’s appeal, the People
challenge the power of the court to stay the enhancement. CA
holds that it was proper to revoke probation on the basis of a
nolo plea and that after revocation, the only option was
execution of the previously imposed sentence. There was no
discretion at this point to alter the terms of the previously
imposed sentence. Since the sentence was unauthorized, it can
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be corrected on defendant’s appeal, even though the People
never appealed.
People v. Whigam (1984) 158 Cal.App.3d 1161. In light of
ambiguities in the statute, CA concludes the trial court retains
the power per PC 1385 to strike PROP 8 priors.
People v. Sutton (1985) 163 Cal.App.3d 438. CA remands for
resentencing because the trial court erroneously believed it had
no discretion to strike a PC 12022.3 prior. CA notes that even
though 12022.3 is not listed in PC 1170.1(h) as an
enhancement that may be stricken, nonetheless under the PC
1385 - WILLIAMS test, there is no specific indication of a
restriction on the PC 1385 power.
People v. Fritz (1985) 40 Cal.3d 227. SC holds that trial courts
retain the discretion to strike 667 priors despite the “shall”
language in PC 667 and the “without limitation” language of
PROP 8. WILLIAMS, coming on the heels of TANNER, made
clear what must be done to preclude the PC 1385 power and
the failure to heed that warning in PROP 8 precludes any
conclusion of an intent to abrogate the PC 1385 power here.
Whatever “without limitation” might mean, it cannot be
construed to abrogate PC 1385 in light of WILLIAMS. GRODIN
CONCURRENCE says the court must come to grips with the
meaning of “without limitation”. He points out well the logical
fallacy that follows from a literal meaning and concludes that,
at a minimum, in the context of its sentence, it means that
there is no longer any state constitutional impediment to
enhancing on the basis of juvenile priors. Note also the LUCAS
DISSENT, joined by MOSK.
People v. Vargas (1985) 175 Cal.App.3d 271. Defendant was
convicted of lewd acts on a child under 14 and enhanced 5
years per PC 667.51 for a prior conviction of a listed sex offense.
Defendant argues it was error to impose the enhancement
without stating reasons for doing so. Though the issue is not
fully stated, apparently defendant claimed the sentence choice
was whether to impose the enhancement under PC 667.51, or
to impose it as a 3 year enhancement under PC 667.5. CA
distinguishes BELMONTES because there the operative
language was MAY, so there was a sentence choice. Here, the
operative language is SHALL, so the 5 year enhancement is
mandatory and there was no choice involved. No mention of
FRITZ.
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People v. Keys (1985) 175 Cal.App.3d 431. Over DA objection,
judge allowed defendant to plead to PC 459 and admit a PC 667
prior with the understanding that the prior would be stricken
and the maximum term would be six years. In sentencing, the
court struck the prior and stated only that it was doing so
because it was considering the prior in aggravation and the
prior was used with other aggravating factors to justify the
upper term of 6 years. On People’s appeal from the order
striking the prior, CA reverses, holding that reliance on Rule
441(b) to strike the prior was erroneous because the prior was
mandatory. CA distinguishes FRITZ since that only allowed PC
1385 dismissals, and the court here did not purport to act
under PC 1385, nor did it state a reason that would satisfy the
PC 1385 requirement of furtherance of justice. No reasons were
stated as to why defendant should have a term less than the 9
year mid-term + PC 667 prior. CA notes this is very close to an
impermissible plea bargain, per ORIN.
People v. Mazza (1985) 175 Cal.App.3d 836. Prior was found
true under both PC 667 and PC 667.5. Clerk’s minutes only
reflected the latter. At sentencing, in reliance on the minutes,
defendant was sentenced only on the PC 667.5 finding. Two
days later the judge learned of his error but declined to correct
it since the matter was already on appeal. On People’s appeal,
CA holds that what could be done deliberately cannot be done
accidentally. The discretion permitted by FRITZ was not
exercised. CA remands for resentencing.
People v. Santana (1986) 182 Cal.App.3d 185. Defendant pled to
residential PC 459 and admitted prior residential PC 459 on
understanding with judge (not joined by DA) that judge would
stay prior and use it only to support upper term. Judge did just
that and DA appealed. CA discusses the difference between a
stay and a striking and holds this was not a stay even though
called one because there was no condition under which it could
ever be revived in the future. CA disagrees with LOPEZ
conclusion that the power to strike includes the power to stay.
Even if this was a stay, there was no jurisdiction to do so since
PC 667 is mandatory. The judge could strike the prior, but that
requires compliance with PC 1385. Here there were no reasons
stated and defendant’s entry of a guilty plea in and of itself
could not supply the “furtherance of justice” basis. CA also
holds that a PC 667 prior cannot be used in aggravation as a
means of avoiding imposing it. (CA’s language makes it
ambiguous whether a PC 667 prior could be used to aggravate
after being properly stricken per PC 1385.)
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People v. Quillar (1989) 214 Cal.App.3d 1458. Defendant was
sentenced to prison for mid term of 3 years for PC 211, and was
enhanced 5 years per PC 667. Defendant argues abuse of
discretion in failing to refer him to CRC. CA affirms since W&I
3052(a)(2) bars CRC where convictions result in term of imprisonment in excess of 6 years. Defendant argues court could
have stricken the prior per PC 1385 to make him eligible, but
CA holds that amended PC 1385(b) prohibition against striking
PC 667 priors applies even in a case where the defendant would
not actually be sent to prison. Language in PC 1385(b) re: no
striking prior for purpose of enhancement of sentence does not
mean that it is OK to strike such a prior if there would then be
a CRC commitment rather than a sentence. CRC commitment
only follows imposition of a sentence, which must include
mandated enhancements.
People v. Cattaneo (1990) 217 Cal.App.3d 1577. Defendant was
convicted of H&S 11352. Jury found true the H&S 11370.4
allegation that the substance containing cocaine exceeded 10
pounds. The trial court imposed the 5 year enhancement, but
then ordered it stayed. CA holds that the power in H&S 11370.4
(e) to strike the enhancement does not give the court power to
stay it. CA remands with directions to either impose the
enhancement, or to strike it and state reasons in mitigation for
doing so.
*People v. Vallejo-Lugo (1991) 228 Cal.App.3d 66.Defendant
was given 3 5 year enhancements for prior convictions, per
PC 667. He was also given 2 1 year PC 667.5 enhancements
for prior prison terms served on the same priors. The PC
667.5 enhancements were then stayed per PC 654. CA applies Prather analysis and rejects pre-Prather dicta in
Pearson, concluding that even if PC 654 applies to
enhancements, it cannot apply to priors since that would be
a limitation precluded by Prop 8. But, since trial court was
concerned about the length of the term, CA remands for determination whether to strike the PC 667.5 enhancements
per PC 1385; Fritz held 1385 applies despite PROP 8 and
amendment abrogating Fritz applies only to PC 667 priors,
not to PC 667.5 priors.
People v. Ruiz (1992) 3 Cal.App.4th 1251. Defendant pled to
possession of cocaine for sale and admitted that the amount
possessed was over 100 pounds. Specifying several mitigating
factors, the trial court imposed the H&S 11370.4 5 year
enhancement for more than 10 pounds, instead of the 15 year
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enhancement for more than 100 pounds. On People’s appeal,
CA concludes this was an illegal sentence. While H&S 11370.4
grants the power to strike the enhancement, CA sees no power
to substitute a lesser enhancement.
People v. Thomas (1992) 4 Cal.4th 206. SC holds that the
1989 amendment to PC 1170.1, subd. (h), removing PC 12022.5
gun use enhancements from the list of enhancements that
could be stricken when there are circumstances in mitigation,
also precludes the use of PC 1385 to strike such enhancements.
SC finds a clear legislative intent to preclude any striking of gun
use enhancements, despite the fact that PC 1385 was not
mentioned. SC finds that the “furtherance of justice” standard
of PC 1385 and the “circumstances in mitigation” standard in
PC 1170.1(h) are essentially identical, at least in the context of
striking firearm enhancements. SC also notes that PC 1170(h)
is more specific than PC 1385 in this context, and would
therefore control even if there was a conflict.
People v. Jones (1993) 12 Cal.App.4th 1106. CA holds that PC
667.9 is clear and unambiguous in requiring mandatory full
consecutive enhancements for specified prior felonies by
persons who commit new crimes against specified defenseless
victims. Thus, while PC 667.9 is not listed in either PC 1170.1,
subd. (a) (1/3 of enhancement for subordinate terms) or subd.
(d) (full enhancements), CA finds no ambiguity that needs to be
resolved in favor of defendant. However, PC 667.9 by its own
terms can only apply when enhancements area also imposed
pursuant to PC 667. Here, PC 667, subd. (a) enhancements
were found true but were stayed because enhancements for the
same priors were imposed pursuant to PC 667.6, subd. (a). CA
agrees that the same prior cannot support enhancements under
both PC 667, subd. (a) and PC 667.6, subd. (a). But CA also
joins the line of cases holding that PC 654 does not apply to
enhancements, so there was no power to stay the
enhancements under PC 667. Thus, under current law, if a
prior is used to enhance under PC 667, subd. (a), the only
option available is to strike any PC 667.6, subd. (a)
enhancement based on the same prior. The court could not
choose the opposite (impose under PC 667.6 and strike under
PC 667), because PC 1385 no longer allows the striking of a PC
667 prior. CA remands, noting that if the court elects to
sentence per 667.9, it must also sentence under PC 667 (a) and
strike under PC 667.6 (a).
*People v. Kuwata (1993) 18 Cal.App.4th 1019. CA holds that
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the trial court erred in striking a PC 12022.1 while-on-bail
enhancement, in the furtherance of justice. Since PC 12022.1
is not listed in PC 1170.1, subd. (h) among the enhancements
that can be stricken, and since PC 12022.1 mandates a CS
term, CA finds the Legislature intended that the
enhancement not be stricken. Because of that legislative
intent, PC 1385 is also unavailable, even though PC 1385
itself does not except PC 12022.1.

GRANTED

*People v. Jackson (1994) 30 Cal.App.4th 1365. Defendant
was convicted of assault with a firearm (PC 245) and
enhanced for gun use per PC 12022.5. Defendant agrees that
PC 12022.5 has been dropped from the list of enhancements
that may be stricken, and that Thomas held that this deletion
and the word “shall” in PC 12022.5 mean that there is no
power to strike a PC 12022.5 enhancement. But defendant
argues that PC 12022.5, subd. (d) confers discretion to strike
in this case, because it says that the enhancement may be
imposed in the case of assault with a firearm. CA disagrees,
noting that PC 12022.5 used to preclude its application to
crimes where gun use was an element, and PC 12022.5,
subd. (d) was intended to provide exceptions to that
prohibitive language, not to authorize the striking of
enhancements.

ORDERED
UNPUBLISHED

*People v. Superior Court (Romero) (1995) 31 Cal.App.4th 653.
Pursuant to the 3 Strikes law, defendant faced 25-life for
possession of a small amount of cocaine with 1 prior
residental burglary and 1 prior attempted sidential burglary.
The trial court concluded the 3 Strikes law violated
separation of powers and cruel and unusual punishment
provisions and agreed to strike the 3 Strikes allegations per
PC 1385 for a plea. Defendant pled over DA objection and
was sentenced to 6 years. CA allows a People’s writ, although
the DA also appealed, since this is an important issue
affecting many cases. CA finds no Tenorio problem. CA
concedes that the legislation gives the DA power to move to
strike per PC 1385, with no similar power for the court. CA
questions whether the DA power is restricted to only cases of
insufficient evidence, but even if it is broader, this case is not
controlled by Tenorio, since its rationale was based on
unfettered DA discretion, in contrast to the sharply restricted
DA discretion under the 3 Strikes law considered as a whole.
Tenorio was also based on traditional broad judicial
discretion, which is no longer the case as many other
provisions now restrict the power to strike priors and have

REVIEW
GRANTED
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been upheld. Although Proposition 184 moved the 3 Strikes
law out of PC 667, that did not remove the PC 1385 bar. The
legislative analysis and ballot arguments make it clear the
intent of the initiative was not to grant judges broader
discretion to strike, and the fact that judges were expressly
given the power to strike for insufficient evidence implies
there is no other power to strike. CA also finds no cruel and
unusual punishment, stressing the seriousness of being a
recidivist felon, noting the dangers of residential burglaries,
and adding that the fact that nearly 3/4 of voters favored the
initiative makes it clear that the general public does not view
such a penalty as shocking.
*People v. Glaster (1995) 36 Cal.App.4th 785. Defendant was
charged with sale of cocaine. A prior PC 666 conviction was
alleged per PC 667.5, and a prior PC 211 was alleged as a
strike under the Three Strikes law. The court indicated it was
inclined to strike the Three Strikes prior per PC 1385 and
give the low term for the sale, plus a year for the prior.
Defendant then pled and the prior was stricken. On appeal by
the People, CA first notes that PC 1385 expressly states it
cannot be used to strike any prior alleged for the purpose of
enhancement under PC 667. CA then goes on to conclude
that Three Strikes priors are not enhancements, since they
do not result in a term added to the base term but instead
result in a different sentence altogether. Without ever
discussing the impact of such priors not being
enhancements, CA concludes with little further discussion
that PC 1385 does not grant the power to strike, since the
Three Strikes law expressly allows striking only for
insufficient evidence or on motion of the DA, and since PC
667, subd. (c) precludes suspending execution or imposition
of sentence for any reason. (Relevance of that provision is
never explained.) CA then goes on to find no separation of
powers problem in giving the DA broader power to move to
strike than the court has on its own. Tenorio was decided
against a historical background of unfettered judicial
discretion to strike priors, but since Tenorio many restrictions
on the power to strike have been put into effect. Without
explaining how this changes the rationale that courts should
have as much power in this area as prosecutors, CA finds no
problem here. CA also holds that Prop 184, which moved the
Three Strikes law out of PC 667, does not change this matter
at all.

REVIEW
GRANTED

*People v. Bailey (1995) 37 Cal.App.4th 871. Defendant in 3
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Strikes case where the current crime was 1 count of PC 459
based on shoplifting at Kmart, offered to plead guilty for a 7
year term. The trial court struck 2 priors per PC 1385 on the
ground that 25-life would be cruel and unusual, and then
doubled the high term and gave 1 more year for 1 remaining
prior, resulting in 7 years. On People’s appeal, CA holds that
PC 1385 did not permit such striking, and this amounted to
an illegal plea bargain. (CA adds at the end that, while PC
1385(b) refers only to enhancements, and 3 Strikes
provisions are not enhancements, its fair import covers more
than enhancements.) CA finds no separation of powers
problem, distinguishing Tenorio because developments since
then have greatly reduced judicial discretion, undercutting
part of Tenorio’s rationale, and because the 3 Strikes law
does not grant the DA power, but severley limits charging
discretion, leaving only the right to move to dismiss, and even
that is subject to the court’s approval. CA also rejects the
cruel and unusual punishment claim, finding the trial court
merely used that as an excuse to get the sentence down to 7
years and did not engage in a Lynch analysis. Per Lynch, the
particular defendant had a long history of crime, and the
particular
crime
was
exacerbated
by
recidivism
(bootstrapping??). Although the 3 Strikes law is too new to
compare to other states (??), it compares reasonably to other
California recidivist statutes. CA also notes USSC cases
upholding long sentences for minor crimes committed by
recidivists. Strong DISSENT rebuts every point except it does
not discuss cruel and unusual punishment aspect.

GRANTED

*People v. Williams (1995) 37 Cal.App.4th 1737. Defendant
seeks remand because trial court believed it had no
discretion to strike priors that had been pled and proved for
the purpose of bringing defendant within the Three Strikes
law. CA first concludes that for this purpose, the priors are
not enhancements, so PC 1385 (b) does not preclude striking
them. PC 667(f)(2) re: prosecution power to move to strike an
allegation of a prior for insufficient evidence does not limit the
court’s PC 1385 power to strike in the furtherance of justice,
but only gives the DA new authority to balance the command
to charge all priors. Also, use of the word “allegation” means
the power to strike exists only until the prior is pled and
proved. (Somehow, CA concludes this same time limitation
applies to the court’s PC 1385 power to strike, as well as to
the PC 667 (f)(2) power to strike.) Any other conclusion
conditioning the trial court’s power on the consent of the DA
would lead to a separation of powers problem per Tenorio.

REVIEW
GRANTED
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Here, the priors had already been pled and proved, so the
trial court correctly concluded it had no power to strike.
CONCURRENCE finds no time limit on the power to strike,
but does find an intent to preclude the trial court from
striking unless the DA concurs, and would find that
unconstitutional per Tenorio, so trial court did have power to
strike and case should be remanded.
*People v. Loomis (1995) 37 Cal.App.4th 1781. CA concludes
that the Three Strikes law does not provide for
enhancements, but is instead a separate sentencing scheme.
Therefore, PC 1385, subd. (b) does not preclude striking a
prior for use under the Three Strikes law. But CA also
concludes that since PC 667, subd. (f)(2) grants power to
dismiss in the furtherance of justice only on the DA’s motion,
the legislature intended to limit the trial court’s PC 1385
discretion, so PC 1385 was not available here to strike such a
prior on the court’s own motion. CA finds no Tenorio problem
since the Three Strikes law does not grant the DA unfettered
discretion, nor does it strip the court of any previously held
long-standing unfettered power. Proposition 184’s movement
of provisions to PC 1170.12 makes no difference, as the
voters clearly intended no change.

REVIEW
GRANTED

People v. Luckett (1996) 48 Cal.App.4th 1214. Defendant’s
sentence was enhanced per PC 667.9 because his robbery
victims were over 60. The trial court commented that his total
sentence was too long, but the court believed it had no
authority to strike the PC 667.9 enhancement because it is not
among those listed in PC 1170.1, subd. (d) or (h). CA remands,
concluding that there is authority to strike the enhancement
since no statute expressly precludes striking it and nothing else
in the legislative history indicates a clear intent to abrogate the
power to strike. CA distinguishes cases where an enhancement
was listed in 1170.1 and then deleted from the list, affirmatively
showing an intent to remove authority to strike. The fact that
PC 1170.1 has been amended since PC 667.9 was adopted, and
PC 667.9 was still not added makes no difference. CA also
summarily rejects the argument that PC 1170.1 is a specific
statute that controls over PC 1385.

People v. Bradley (1998) 64 Cal.App.4th 386. In sentencing a
defendant with 4 prior prison terms (PC 667.5, subd. (b)), and 4
prior serious felonies (PC 667, subd. (b)-(I) and PC 1170.12,
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subd. (a)-(d)), the trial court imposed enhancements for 3 of the
4 prior prison terms, but never did anything with the 4th – no
term was imposed, but nothing was said about striking it. CA
holds this was an unauthorized sentence. First, CA holds that
PC 1385 remains available to strike PC 667.5 priors, despite the
language in PC 1170.12, for the same reasons that Romero held
1385 still applied to PC 667. Language in Hendrix and Dotson is
rejected as taken out of context. Thus, there was a power to
strike under PC 1385 or under PC 1170.1, subd, (h), but either
of those would require a statement of reasons. Noting that while
this appeal was pending, the PC 1170.1, subd. (h) power to
strike was repealed, CA concludes that such a repeal of a
remedial statute will apply to pending matters, so it will apply
on resentencing, since such application is considered fully
prospective. CA finds no ex post facto problem, since this does
not increase the sentence, which is the same as it was before.
CA adds that the continued availability of PC 1385, which
utilizes no meaningfully different standard, means there is no
constitutionally relevant detriment. [Unclear if that last point
was essential to the conclusion, or only an added basis.]
People v. Herrera (1998) 67 Cal.App.4th 987. Defendant notes
that Thomas found the power to strike PC 12022.5
enhancements had been abrogated when PC 12022.5 was
removed from the list of strikable offenses in PC 1170.1, subd.
(h). But in 1997, all of PC 1170.1, subd. (h) was deleted, so
defendant argues the underpinnings of Thomas are gone and
the power to strike PC 12022.5 enhancements per PC 1385 has
been revested. CA disagrees. Before the 1997 change, it was
clear the Legislature did not intend to allow the striking of PC
12022.5 enhancements. The 1997 change was part of a bill
sponsored by DAs to remove several sentencing limitations and
lengthen sentences. PC 1170.1, subd. (h) was eliminated as
confusing and duplicative of powers existing under PC 1385,
but CA can see nothing in this change indicating any intent to
restore the power to strike where it did not exist previously.
Indeed, there was an express statement of legislative intent to
the contrary.
2.

Reasons That Justify Striking

People v. Johnson (1979) 95 Cal.App.3d 352. Trial court struck
enhancement for prior because defendant did more time on the
ISL prior than he could get now under the DSL. Acknowledging
that the rule 423 circumstances in mitigation are not exclusive,
CA holds nonetheless that the reason given was improper and
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shows a misunderstanding of the purpose of PC 667.5. CA does
note that trial court never purported to be acting per PC 1385,
so CA does not decide if the reason would have been valid under
that section.
People v. Keys (1985) 175 Cal.App.3d 431. Over DA objection,
judge allowed defendant to plead to PC 459 and admit a PC 667
prior with the understanding that the prior would be stricken
and the maximum term would be six years. In sentencing, the
court struck the prior and stated only that it was doing so
because it was considering the prior in aggravation and the
prior was used with other aggravating factors to justify the
upper term of 6 years. On People’s appeal from the order
striking the prior, CA reverses, holding that reliance on Rule
441(b) to strike the prior was erroneous because the prior was
mandatory. CA distinguishes FRITZ since that only allowed PC
1385 dismissals, and the court here did not purport to act
under PC 1385, nor did it state a reason that would satisfy the
PC 1385 requirement of furtherance of justice. No reasons were
stated as to why defendant should have a term less than the 9
year mid-term + PC 667 prior. CA notes this is very close to an
impermissible plea bargain, per ORIN.
People v. Jordan (1986) 42 Cal.3d 308. Defendant was
convicted of PC 211 based on V’s testimony of an unprovoked
stealing of his wallet, countered by defendant’s testimony that
they had been together all day and had argued over payment for
a hamburger. Trial court imposed the upper term for PC 211,
but struck 4 1 year enhancements for PC 667.5 priors, stating
in mitigation that defendant’s priors were mostly minor, he was
59 and 9 years was almost a life term, and the facts of the case
were mitigating. (Judge described facts, accepting much of
defendant’s version, but still finding a 211.) CA had found
abuse of discretion since there were no proper mitigating
factors, and remanded for imposition of the 4 priors. SC holds
defendant’s age was entitled to little or no weight, but the other
2 factors (esp. the last) were proper and supported the decision.
Trial court’s version of facts was reasonable and supported by
record. Although there is no discretion to strike when there is
no mitigation, there is discretion to strike when there is
mitigation, even if outweighed by aggravation.
People v. Alexander (1992) 8 Cal.App.4th 602. On the last day
on which defendant could be tried without a PC 1382 dismissal,
over the objection of the DA, defendant was allowed by the court
to plead guilty and admit 3 priors with the understanding that
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the punishment for the priors would not be imposed. The priors
were then stricken per PC 1170.1, subd. (h) based on the fact
that defendant waived his right to a jury trial and admitted
wrongdoing at an early stage. On People’s appeal, CA concludes
that waiver of jury trial is not a proper factor in mitigation, and
that a plea agreement 131 days after arrest and on the final day
on which the case could be tried is not a voluntary admission of
wrongdoing at an early stage of the proceedings. CA remands
for the priors to be stricken for a proper reason, or for the
opportunity to withdraw the plea if the court states an intention
to impose the enhancements.
People v. Loomis (1995) 37 Cal.App.4th 1781. CA concludes that
the Threee Strikes law does not provide for enhancements, but
is instead a separate sentencing scheme. Therefore, PC 1385,
subd. (b) does not preclude striking a prior for use under the
Three Strikes law. But CA also concludes that since PC 667,
subd. (f)(2) grants power to dismiss in the furtherance of justice
only on the DA’s motion, the legislature intended to limit the
trial court’s PC 1385 discretion, so PC 1385 was not available
here to strike such a prior on the court’s own motion. CA finds
no Tenorio problem since the Three Strikes law does not grant
the DA unfettered discretion, nor does it strip the court of any
previously held long-standing unfettered power. Proposition
184’s movement of provisions to PC 1170.12 makes no
difference, as the voters clearly intended no change.
3.

Failure to State Reasons

People v. Benton (1979) 100 Cal.App.3d 92. Trial court stayed
sentencing on 2 enhancements for prior prison terms, in
circumstances indicating mistake rather than intended
leniency. Noting the absence of any finding in mitigation and
the lack of reasons for striking the priors, CA concludes that the
sentence imposed was unauthorized and must be corrected,
even though People had never appealed.
People v. Williams (1980) 103 Cal.App.3d 507. Holding
CANDELARIO is no longer valid under the DSL, CA concludes
that failure to mention a prior during sentencing is not enough
to delete the enhancement. Trial court must state reasons for
striking a prior. However, due to confusion here as to whether
trial court ever exercised its discretion as to whether or not to
strike the prior, case is remanded for resentencing.
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People v. Edwards (1981) 117 Cal.App.3d 436. Defendant was
sentenced on several robberies with use enhancements. As to
one CS robbery, the court didn’t mention the use enhancement,
and defendant argues that means the enhancement was
stricken (not merely the sentence, as required by HARVEY). CA
finds clear intent not to strike the enhancement since the
calculation of the amount of the term that was stayed included
part attributable to the enhancement, and since no reasons
were stated and no mitigation was found.
*People v. Secrease (1983) 139 Cal.App.3d 140. On
defendant’s appeal, the CA notes that the People also appeal
(although it does not actually appear that there was a crossappeal), contending that the court did not state express
reasons for striking the punishment for priors. Although the
court did discuss mitigation in rejecting the upper term, CA
remands for resentencing because of the lack of an express
statement of reasons for striking the priors.

ORDERED
UNPUBLISH
ED

*People v. Swearington (1983) 148 Cal.App.3d 160. On a
defendant’s appeal, with no cross-appeal by the People, the
People assert error in failing to impose sentence for three
prior prison terms that were admitted by defendant. The CA
notes that no reasons were stated for striking the punishment, as required by statute. With no analysis whatsoever,
the CA concludes this was an unauthorized sentence that
can be corrected at any time. CA remands anyway for other
sentencing errors raised by defendant and notes that this
error should be cured at the resentencing.

ORDERED
UNPUBLISH
ED

People v. Rivadeneira (1985) 176 Cal.App.3d 132. Defendant
pled and admitted a PC 667 prior. Trial court imposed sentence
on the prior and then struck the punishment, citing the fact
that defendant had admitted guilt at an early stage and had
agreed to abandon a writ on a very close PC 995 issue. People
appeal. CA holds per LOPEZ that the FRITZ power to strike the
whole includes the lesser power to strike the punishment.
However, PC 1385 requires that the reason be in furtherance of
justice and set forth in the minutes. Without commenting on
the validity of the factors cited by the judge, CA merely notes
that there is nothing in the clerk’s transcript that could qualify
as minutes setting forth reasons for the striking. Thus, CA
remands for resentencing.
People v. Eberhardt (1986) 186 Cal.App.3d 1112. Defendant’s
pled as charged at arraignment, and admitted priors. Without
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ordering a probation report, the court pronounced sentence, but
stayed sentencing on the enhancements. CA holds that staying
an enhancement is not appealable as an order after judgment
when no sentence was imposed first and then stayed, but CA
also holds per GAINES that this is appealable as a reduction of
punishment, since the court imposed less than was statutorily
required by the verdicts or plea. Rejecting LOPEZ, CA holds that
regardless of power to strike an enhancement per PC 1385,
there is no power to stay the enhancement and thereby avoid
both the requirement of reasons and appealability. CA closes by
noting this was an unauthorized sentence that can be corrected
at any time. OPINION ON RETRANSFER AFTER HEARING
GRANTED.
People v. Irving (1991) 230 Cal.App.3d 180. Trial court found
true the allegations that defendant had been convicted of a prior
serious felony (rape) per PC 667, and that he had a prior prison
term for robbery, per PC 667.5, but the court also noted that
the charges were tried together and sentences were served at
the same time. The trial court then enhanced defendant 5 years
for the PC 667 prior, but took no action on the other. CA holds
that this cannot be deemed a finding that the robbery prior was
not proved, since the court expressly said it had been proved
and since no rule precludes use of the robbery for PC 667.5
purposes while using the rape for PC 667 purposes. (See
MEDINA and VAUGHN.) While the trial court had discretion to
strike the prior robbery enhancement per PC 1385, it did not do
so and would have to state reasons for doing so. CA concludes
that the failure to either impose or strike the enhancement
rendered this an unauthorized sentence that can be corrected
even on defendant’s appeal. CA remands for a proper exercise of
discretion.
People v. Vergara (1991) 230 Cal.App.3d 1564. CA holds that
trial court had the power to stay H&S 11370.4 enhancements,
as that statute expressly allows striking. Since striking is
permanent and staying implies temporary, the power to strike
includes the power to stay. Here, the stays were effectively
permanent, so there is no reason to treat them differently from
a striking. However, the statute requires stated reasons for
striking and none were stated here, so CA remands to impose
the enhancements or state reasons for staying them.
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4.

Remand to Exercise Discretion to Strike

People v. Kelly (1985) 173 Cal.App.3d 1023. CA holds following
FRITZ, court has discretion to strike but to get remand D must
show trial court believed mandatory, rather than a silent record
with no mention of discretion. Court need not state reason for
not striking. Even if a showing of a silent record would be
sufficient, CA would hold harmless error under WATSON.
People v. Courtney (1985) 174 Cal.App.3d 1004. Defendant pled
to arson and admitted a PC 667 prior. On appeal, he argues
only that the trial court was unaware of discretion to strike the
prior (decided in FRITZ after his sentencing), so there should be
a remand for resentencing. CA notes defendant never asked the
court to execise PC 1385 discretion. Nothing in the record
indicates the court did not believe it had discretion to strike the
prior. Thus, defendant has not established error. Even if there
was a mistaken belief, it was harmless. CA lists several strong
aggravating factors, notes the sentence was within the range
contemplated by the plea bargain, and finds no reasonable
likelihood the court would have struck the prior.
People v. Martinez (1985) 175 Cal.App.3d 881. Defendant was
convicted of a prior robbery serious felony. He appealed on
FRITZ grounds; CA holds in absence of motion to strike, trial
court is presumed to have understood that it had discretion to
strike under PC 1385.
People v. Reynolds (1986) 178 Cal.App.3d 407. While
defendant’s case was on appeal from a sentence in which two
prior enhancements were given, Supreme Court decided FRITZ.
CA holds no entitlement to remand because no indication trial
court unaware of its discretion.
People v. Jackson (1986) 178 Cal.App.3d 694. CA refuses to
remand for opportunity to exercise FRITZ discretion to strike a
PC 667 prior. CA notes that a striking per PC 1385 is very
extraordinary and is like setting aside a judgment after trial.
The action must be in the furtherance of justice, which requires
consideration of the interests of society. Here, the court
imposed a middle term because it found no circumstances in
mitigation. Absent circumstances in mitigation, there could be
no basis for striking the prior.
People v. Mack (1986) 178 Cal.App.3d 1026. CA declines to
remand for exercise of FRITZ discretion re: defendant’s PC 667
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prior. Since the record is silent on the issue of whether the
judge realized there was discretion, CA presumes the court
applied the correct law. (CA ignores the fact the correct law was
unknown at the time.) Even if the court erroneously believed it
had no discretion, CA would find the error harmless since a PC
1385 striking requires reasons showing the furtherance of
justice. Here, the judge refused a CRC commitment due to
defendant’s excessive criminality and also noted that defendant
had a long and serious record, including violent and aggressive
behavior. Also, defendant was on probation at the time and had
a history of poor performance on probation. Judge also found
no circumstances in mitgation. On this record, it was not
reasonably probable that the court would have (or properly
could have) struck the prior.
People v. Flint (1986) 180 Cal.App.3d 13. Defendant was
convicted of a present 1st degree burglary with a prior PC 667a
burglary. Here CA characterized counsel as seeking striking
which was denied so no need to remand since discretion was
presumably exercised. (Counsel had, however, sought an upper
term using the prior so as to preclude prior’s use as an
enhancement -- but see KEYS.)
People v. Dolliver (1986) 181 Cal.App.3d 49. Failure of trial
counsel to seek striking of a prior is not IAC where “there is no
reason to think there was any possibility the court would have
exercised such discretion in [defendant’s] favor.” Furthermore,
there is no right of remand for trial court to exercise discretion
to strike unless there is some indication the trial court believed
it had no discretion to strike or was otherwise unaware of its PC
1385 power.
5.

Other Issues Pertaining to Striking

People v. Keating (1981) 118 Cal.App.3d 172. Defendant
contends that trial judge erroneously believed he had no
discretion to strike a prior that had been admitted. This claim
was based on comments by the court in taking the admission,
to the effect that the admission would give the court no choice
but to add 1 year to the term in the event of a conviction. CA
finds no error, pointing out that there was nothing in the
transcript of the sentencing hearing to indicate any impropriety,
and that the court had merely been trying to make very clear
the maximum consequence of admitting the prior.
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People v. Alvarez (1982) 127 Cal.App.3d 629. Defendant entered
a guilty plea pursuant to a bargain that included striking an
alleged prior. He received the upper term with the court stating
several factors in aggravation, including the prior prison term
that had been struck as an enhancement. CA refuses to apply
HARVEY re: not aggravating on the basis of dismissed counts.
CA manages to find a distinction between DISMISSING (as in
HARVEY) and STRIKING (as here). Somehow, the defendant
making a plea bargain is supposed to understand that there are
very different legal consequences from STRIKING rather than
DISMISSING.
People v. Prysock (1982) 127 Cal.App.3d 972. An unfit juvenile
had been sentenced to life without possibility of parole, with no
mention made at sentencing of the use of a deadly weapon
finding. Amending the term to life, per DAVIS (this being a preBRIGGS murder), CA remands for resentencing as to the use
enhancement, but CA notes that if it is not stricken per PC
1170.1(g), it must be stayed per WALKER. CA also holds that
CULBRETH requires staying one of the gun use enhancements
on related robbery and burglary counts, but that was effectively
accomplished when both of those counts were stayed per P.C.
654. Declining to strike the use finding under CULBRETH, CA
does order a clarifying stay just in case the P.C. 654 stay is ever
vacated.
People v. Alvarado (1982) 133 Cal.App.3d 1003. Defendant was
sentenced soon after COLE was decided and the trial court
stayed the one year enhancement for a prior that came under
COLE. The CA declines the AG’s invitation to correct this “error”
in light of the many cases disputing COLE, because this was
not an unauthorized sentence. Since COLE was good law when
the sentence was imposed, the stay was lawful and double
jeopardy principles forbid any increase despite the subsequent
criticism of COLE.
People v. Chagolla (1983) 144 Cal.App.3d 422. Defendant was
convicted of PC 246 and PC 245 with GBI. At sentencing, the
court made the PC 246 the principal count and enhanced it
with the GBI finding. After the notice of appeal was filed, the
court discovered its error and resentenced defendant with the
PC 245 as the principal term, enhancing it with the GBI. The
CA holds the original sentence was unauthorized, since the GBI
was attached to the wrong count. Thus, the court had the
power to correct the error even while the appeal was pending.
CA distinguishes CANDELARIO and finds no implied dismissal
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of the GBI at the first sentencing in the failure to impose it on
the PC 245 count. There was obviously no intent to dismiss and
CANDELARIO does not apply to enhancements that require
reasons for dismissal.
People v. Guilford (1984) 151 Cal.App.3d 406. While attempting
to rob two people, defendant hit one over the head with a tire
iron, resulting in her death. He was sentenced for murder and
sentence for the attempted robbery of the murder victim was
stayed per PC 654. However, the weapon use enhancement on
that attempted robbery count was imposed CS to the other
counts. CA holds that this is not consistent with the principles
of PC 654. Enhancements are not offenses and have no life
independent of the underlying count. Thus, the enhancement
must be stayed.
People v. Bell (1984) 159 Cal.App.3d 323. Defendant was
sentenced to 18 months in prison for attempted auto burglary
enhanced by 9 priors. All but 18 months of the enhancement
time was stayed to comply with the double-the-base-term limit.
The CA finds no problem with staying 1/2 of a particular
enhancement. No rule requires that an enhancement be
imposed in full or not at all. Aside from the apparent legislative
intent, the CA relies on the principle that a sentencing court
ordinarily has inherent power to stay proceedings when such a
stay will accommodate the end of justice.
People v. Cole (1985) 165 Cal.App.3d 41. CA holds in a PC 654
situation where the lesser of the 2 offenses is accompanied by
an enhancement, court can impose the lesser sentence and
then include its enhancement.
People v. James (1985) 170 Cal.App.3d 164. Information alleged
2 prior PC 211s, each alleged under PC 667 and PC 667.5. All
were found true. Court imposed 5 year 667 enhancement on 1
and stayed the 1 year 667.5 enhancement. On the other, the
court imposed the 1 year 667.5 enahncement and stayed the 5
year 667 enhancement. CA strikes the 667.5 enahncement
since the prior 211s ended up sentenced CS and were therefore
not separate as required for the imposition of a 667.5
enhancement. (CA calls this double punishment in violation of
654.) CA rejects the AG argument that there should be a
remand for imposition of a 5 year 667 enhancement in place of
the stricken 1 year 667.5 enhancement. CA notes that there are
cases before the Supreme Court regarding the trial court’s
power to stay a 667 enhancement, but, in any event, the People
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did not appeal here and CA holds that on defendant’s appeal
the People can’t get review of an order staying an enhancement.
As for the rule allowing correction of an unauthorized sentence
any time the error is appropriately brought to the attention of
the reviewing court, CA concludes that since this is a
defendant’s appeal, it is not appropriate for the People to bring
this error to the court’s attention.
People v. Medler (1986) 177 Cal.App.3d 927. Defendant was
convicted of PC 245 and PC 236, with gun use per PC 12022.5.
He was sentenced to prison, but the PC 12022.5 was stricken
for purposes of sentencing. Defendant contends the trial court
erred in not referring him to CYA. CA holds the trial court
properly concluded defendant was not eligible for CYA in light of
W&I 1732.5, added by PROP 8, which precludes CYA for any
serious felony committed while the person was over 18. Among
the serious felonies are any in which a deadly or dangerous
weapon was used. The fact that the use clause was stricken for
sentencing does not affect this ineligibility, by analogy to
TANNER.
People v. Garcia (1986) 178 Cal.App.3d 683. Defendant was
convicted of PC 187 with a use allegation (PC 12022.5). CA
holds no abuse of discretion in refusing to stay/strike
enhancement pursuant to PC 1170.1(h). Although D has a
circumstance in mitigation (no prior record) facts of crime
balance against it.
People v. Warren (1986) 179 Cal.App.3d 676. Petitioner sought
striking of a special circumstance. In an opinion relevant to
remand and PC 1385 power, CA holds court considering recall,
remand, or 1385 can consider post-conviction behavior. That’s
one reason why new probation report is required for remanded
cases. The situation is identical for recall and 1385
reconsiderations. Either a new probation report or a PC 1170(d)
report should be ordered to provide the court information on
post-conviction behavior.
People v. Salazar (1987) 194 Cal.App.3d 634. Defendant pled to
PC 245 and PC 211 and admitted prior PC 211 per PC 667.
Trial court sentenced defendant to mid term on PC 245 and
stayed the PC 211 and the PC 667 prior. CA notes PC 211 and
PC 245 carry same mid term, but PC 211 would have mandated
5 year PC 667 enhancement while PC 245 does not come within
PC 667. CA concludes trial court has the power to stay the
greater under PC 654. CA notes several cases that have so held.
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As for HIMMELSBACH to the contrary, CA reviews each case
cited there and finds that they all dealt with appellate
imposition of the greater in circumstances where it was logical
to presume that is what the trial court intended. CA notes court
did err in not sentencing at all on the PC 211 and PC 667;
proper course is to sentence and then stay, which CA does by
ordering amendment to abstract. CA also notes in fn 6 that the
PC 667 prior has no life independent of the PC 211 and must be
stayed if the PC 211 is stayed. (But see *People v. Webb (1995)
35 Cal.App.4th 1828 [REVIEW GRANTED], re: imposing
sentence for the prior even if the present PC 667 offense is
stayed.)
People v. Almeda (1988) 197 Cal.App.3d 1200. Defendant was
convicted of PC 459, PC 211, PC 664/187, PC 496, and another
PC 211. In connection with the 1st 3 counts, jury found GBI per
PC 12022.7 and personal use of a deadly weapon per PC
12022(b). On the 1st PC 211 count, the trial court struck the
GBI enhancement, but imposed the PC 12022(b) enhancement.
Since the PC 211 was a CS term, only 1/3 of the PC 211 and PC
12022(b)
terms
were
imposed.
PC
1170.1
permits
enhancements on subordinate terms only in limited
circumstances, including GBI, and defendant argues that since
the GBI was stricken, that exception to the rule of no
enhancements on CS terms should not apply. CA disagrees. The
terms of the exception were met in that GBI was pled and
proved. The fact that it was stricken does not change that, so
defendant can be enhanced on the subordinate term, which
remains a violent PC 667.5(c) felony.
People v. Jones (1992) 8 Cal.App.4th 756. In a situation in
which the trial court had clear authority to strike the
enhancement for a prior prison term, and clearly intended to
avoid punishment for that prior, but stayed it instead of striking
it, CA remands so it can be stricken. CA notes some authority
for finding the power to stay comes within the power to strike,
but CA concludes the better rule is that if the enhancement is
not imposed, it should be stricken.
People v. Shirley (1993) 18 Cal.App.4th 40. Defendant was
enhanced per PC 667 based on a prior conviction of PC 245
(assault with a deadly weapon), which was a serious felony by
virtue of defendant’s admission at the time of the prior plea that
he had personally inflicted GBI within the meaning of PC
12022.7. In that prior proceeding, defendant had initially been
placed on probation, but when he subsequently violated
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probation he was sentenced to prison on the ADW, but the PC
12022.7 enhancement was stricken for unknown reasons. CA
upholds imposition of the present PC 667 enhancement,
concluding that the “conviction” of a prior serious felony was
complete (within the meaning of PC 1192.7) when defendant
had previously pled guilty and admitted the PC 12022.7
allegation. The subsequent striking of the PC 12022.7
enhancement only affected the sentencing in that case, and did
not change the nature of the conviction for use in future cases.
People v. Lopez (1993) 21 Cal.App.4th 225. Defendant pled to
robbery and admitted a gun use enhancement for an indicated
sentence of 3 years, which was accomplished by striking the
gun use enhancement. On a People’s appeal, CA agrees per
Thomas that there was no power to strike the enhancement. CA
sees no problem with applying Thomas retroactively because it
did not establish a new rule; rather, the SC merely gave effect to
a statutory rule that had been misconstrued by some courts.
Even if Thomas did establish a new rule, it should still be
retroactive, since there was no pre-existing clear contrary rule.
As for the claim that this deprives defendant of the benefit of his
bargain, CA notes there was no bargain; rather, there was an
indicated sentence to which the DA objected. Nonetheless,
considering all the circumstances, CA concludes the proper
remedy here is to remand and allow defendant to withdraw his
plea if he chooses. CA also notes defendant may have already
served his term and been released; if so, the trial court should
consider Tanner regarding the possibility of a return to prison.
H.

Propriety of Attacking the Validity of Enhancements That were
Admitted
People v. Harvey (1980) 112 Cal.App.3d 132. Defendant pled
per plea bargain to one count of PC 192 plus two counts of PC
217, with GBI (PC 12022.7) on each PC 217 count. Trial court
imposed CS terms. CA holds that CS GBI enhancements violate
HARVEY (25 Cal.3d 754), decided only two days before this
sentencing. CA also holds that the plea bargain does not give
the trial court power to give effect to unauthorized
enhancements. Coincidentally, a prior had been erroneously
stricken per COLE, (94 Cal.App.3d 854) so CA merely affirms,
noting the errors offset one another. CA does not discuss
whether the plea bargain was frustrated.
People v. Plies (1981) 121 Cal.App.3d 676 Defendant admitted
alleged prior federal conviction under a federal statute that
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defined several offenses, some of which would be California
felonies and some of which would not. The pleading failed to
identify which type was involved here. Inferring defendant
intentionally failed to object, C.A. reluctantly remands for a new
hearing on the prior, noting that if the information fails to
charge an offense, a guilty plea does not waive the defect, which
may be asserted for the first time on appeal.
People v. Cree (1981) 123 Cal.App.3d 1013. Pursuant to a plea
bargain, defendant pled to voluntary manslaughter, robbery,
and two counts of ADW, with use of a firearm on the
manslaughter and one ADW. It was agreed that the maximum
sentence, which the district attorney could recommend and
which was eventually imposed, would be 11 years, 8 months.
On appeal, defendant attacks the CS use enhancement per
HARVEY. CA notes that the plea was long after HARVEY I, and
also after HARVEY II, which held that no effect could be given to
an unauthorized enhancement even under a plea bargain. CA
strikes the enhancement and rejects an Attorney General
request to vacate the bargain. Defendant wasn’t forec1osed by
the bargain from urging a lesser, lawful sentence. He is left with
the maximum, so no restructuring is possible, and he hasn’t
avoided all punishment.
People v. Cheri (1981) 127 Cal.App.3d 280. Defendant admitted
a Washington prior burglary and was enhanced l year. CA
concludes that defendant’s admission of the prior does not
block him from attacking it as not included within P.C. 667.5.
In re Blessing (1982) 129 Cal.App.3d 1026. Defendant pled to
seven counts of robberies and ADW’s, all with gun use
enhancements, in return for dismissal of five other counts and
CC time in another case. Defendant was then sentenced to 161/3 years, which included CS terms on each count and CS enhancements on each count. Contending that the CS
enhancements violate HARVEY, defendant asks to have four
years subtracted. CA agrees defendant has the right to attack
the enhancements, but notes that the People bargained for
vulnerability to 16-1/3 years and cannot be faulted for not
foreseeing the result in HARVEY. CA holds that the People are
entitled to choose between reducing the term by four years, or
vacating all convictions and proceeding on the original charges,
with the maximum penalty limited to 16-1/3 years.
People v. Ibarra (1982) 134 Cal.App.3d 413. Defendant admitted
a prior attempted murder, alleged as a three-year violent prior,
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and went to trial on the present substantive offense. CA
concluded that attempts are not included in the violent felonies
and that even in the case of an admitted prior, there is no legal
basis for imposing an additional term not legally applicable.
People v. Espinoza (1983) 140 Cal.App.3d 564. Defendant was
given the middle term for robbery, enhanced by one year for use
of a deadly weapon (PC 12022(b)) (a knife) and one year for
being armed with a firearm (PC 12022(a)). He was also given a
CC term for ADW. Though neither weapon enhancement was
greater than the other, the CA applies the PC 1170.1, subd. (e)
prohibition of multiple weapon enhancements on a single count.
The CA orders one enhancement stayed and refuses to remand
for reconsideration of the upper term or CS terms in light of the
unused weapon enhancement. The judge’s original mistake of
law furnishes no basis to undo the rest of the sentence that was
validly imposed. (NOTE - the enhancements here were found
true, not admitted by defendant, but CA does not rely on that
distinction.)
People v. Crowson (1983) 33 Cal.3d 623. Defendant admitted a
prior federal conspiracy conviction (and went to trial on the
present substantive charge). He challenges the l year
enhancement, claiming that the federal statute does not require
an overt act as an element, so it does not have all elements of a
CALIFORNIA felony. The court notes in fn. 3 that the prior can
be challenged even though it was admitted.
People v. Loera (1984) 159 Cal.App.3d 992. Defendant pled
guilty to several counts, including a PC 496. As to that count,
he admitted a great taking enhancement per PC 12022.6. He
was sentenced in accordance with his plea bargain. On appeal,
he contends that PC 12022.6 does not apply here because it
only applies to one who “takes, damages, or destroys...” He
claims since he is the receiver, he can’t be the taker, and that
the property was not damaged or destroyed. The CA first finds
no waiver of the issue by the plea and lack of a certificate of
probable cause, since the claim is that the sentence imposed
was unlawful. If so, it is subject to attack at any time. (But the
CA rejects the merits.)
People v. Jerome (1984) 160 Cal.App.3d 1087. Defendant pleads
guilty to sex crimes on minor under 14 but victim is 15.
Defendant appeals. Court holds appeal does not lie but writ
does by alleging POPE error in allowing a plea to a “legally
impossible” crime.
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People v. Garner (1985) 165 Cal.App.3d 145. Defendant pled to
459 and admitted 2 prior 459s w/i menaing of PC 1192.7 and
667, plus 1 prior prison term. 2 counts of 496 and 1 more prior
prison term were dismissed. As part of the package, def’s wife
pled to 496/17 and a 459 was dismissed. Defendant was
sentenced to 17 years. He attacks the applicability of PC 667.
CA holds that no cert of PC is needed to challenge post plea
propriety of enhancements. CA finds the enhancements invalid
since the pleading did not allege, and defendant did not admit
the residential nature of the priors. CA finds the references to
PC 1192.7 and 667 inadequate to notify defendant of the required residential element. CA reduces the term to 7 years w/o
remanding, noting defendant could not be convicted of the
dismissed 496s since he was the thief, and the prior 459s were
jail terms, so they could not come under 667.5. CA doubts
whether the benefits to the wife could be undone. Defendant
could get 1 more year for the dismissed prior, but that is not
enough to justify vacating the plea and remanding.
People v. Arwood (1985) 165 Cal.App.3d 167. Defendant pled to
rape and admitted prior ADW w/personal use of deadly weapon
per PC 667. He challenges the 5 yr enhancement, contending
ADW is not a serious felony. CA holds this is an attack on the
validity of the plea, since the plea admitted this was a serious
felony per PC 667. Since defendant has no cert of PC, he cannot
get review on appeal but CA treats this as a habeas since the
allegations, if meritorious, would mean the behavior was not
covered by the section. Defendant loses on the merits. The
overall reference to cases where a deadly weapon was used do
not render other narrower references to types of ADW
surplusage since the overall one requires personal use while the
others do not. CA holds that JACKSON undercut BRADFORD
and SUTTON by making it clear that 667 includes crimes not
corresponding to the elements of existing crimes. Also, per
JACKSON, defendant is bound by his admission that he
personally used.
People v. Epperson (1985) 168 Cal.App.3d 856. Defendant was
charged with prior prison terms with all necessary language re:
completed prison term and not free of prison custody for the
requisite 5 year washout period. This was read to defendant and
then he was asked if he admitted the convictions. He did. (Not
part of a plea bargain.) CA holds that this was an admission of
the convictions only, not of the fact that he had not been free of
prison custody for the requisite washout period. (Reasoning not
explained.) AG conceded that defendant had, in fact, been free
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of prison custody for the requisite period (in a pre-PROP 8 case),
so CA orders the enhancements stricken.
People v. Martinez (1985) 175 Cal.App.3d 881. D was convicted
of a prior robbery serious felony. He appealed on FRITZ
grounds; DCA holds in absence of motion to strike, trial court is
presumed to have considered and rejected PC 1385. DCA rejects
notion that a prior is a PC 667(a) prior only if it had gone to jury
trial; DCA reverses enhancement finding its admission was
coerced by erroneous BRACAMONTE ruling.
People v. Acosta (1985) 175 Cal.App.3d 1135. D was convicted
of burglary and admitted a prior 1980 second degree burglary
“within the meaning of Penal Code section 667(a).” CA holds
this is not enough to constitute admission that the prior was a
residential burglary since this was neither specifically alleged
nor specifically admitted.
People v. Shivers (1986) 181 Cal.App.3d 847. Defendant was
convicted of 3 counts of murder after admitting 2 priors per PC
667.5. He attacks one prior on appeal on the ground that it was
for an offense committed after the murders. CA strikes the
prior. PC 667.5 refers to “new offense” and prior prison terms.
That implies the current offense is fresh. At best that is
ambiguous and defendant is entitled to benefit of the doubt.
Purpose of PC 667.5 is to discourage recidivism and that cannot
be accomplished by enhancing a present offense for an offense
not yet committed when the present offense was committed.
People v. Calio (1986) 42 Cal.3d 639. Defendant was charged
with prior 2d degree 459s per PC 667. He moved to have them
stricken per CROWSON, since the residential aspect (charged in
the information and admitted in the prior pleas) was not an
element. Trial court denied the motion, finding it proper to
prove the residence element by use of the prior pleadings and
plea. With clear assurances that the issue was preserved for
appeal, defendant then admitted the priors and attacks them on
appeal. SC holds that even without expressly reserving the right
to appeal, defendant has standing since it is proper to submit to
an erroneous ruling and the error is not waived by proceeding
in accordance with the ruling and making the best of a bad
situation for which defendant was not responsible. AG argues
that defendant got the benefit of the dismissal of other priors in
return for the admission, but SC holds that if there was any
bargain, its terms did not preclude appeal. On merits, ALFARO
controls and priors must be stricken.
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People v. Otterstein (1987) 189 Cal.App.3d 1548. Defendant pled
to PC 243 (battery with serious bodily injury) and admitted PC
12022.7 in return for dismissal of alternative count of PC 245
and prior serious felony, + promise of no more than 6 years,
which is what he got. CA agrees that serious bodily injury is the
same as GBI, so GBI is an element and does not apply to PC
243. But CA notes defendant could have ended up with 12
years (PC245 with GBI + PC 667), so he got a substantial
benefit. By analogy to JOHNSON (PC 2900.5 case), CA
concludes defendant waived the irregularity. CA goes on to note
that defendant’s PD stated there was no legal cause why
judgment should not be pronounced, then filed the notice of
appeal the same day specifying this ground. CA concludes
defendant knew of the irregularity and acquiesced in it. (CA
does not make it clear if that last factor was an essential
element of the waiver theory.)
People v. Ellis (1987) 195 Cal.App.3d 334. Per bargain,
defendant admitted PC 667 prior federal bank robbery. After
FRITZ motion was denied, defendant attacks prior. CA calls this
attack on plea, requiring cert of PC, but treats this as HC. No
problem that information pled wrong section number for prior,
as defendant had notice it was prior bank robbery. CA agrees
with LEEVER that federal section under which defendant was
convicted doesn’t necessarily require all elements of a
CALIFORNIA serious felony. Distinguishing JACKSON, CA
concludes defendant should not be allowed to admit prior that
does not qualify as a matter of law, and such bargain should be
rejected by trial court, but CA also finds defendant estopped by
bargain from attack. CA finds excess of jurisdiction, but not a
lack of fundamental jurisdiction. This was no excusable
misunderstanding of law, but apparent tactical decision that
precluded greater sentence on all counts (which DA apparently
could prove) and left possible FRITZ striking of prior. CA leaves
open whether defendant could seek to withdraw plea, but
defendant has not sought that. (CA notes if sought, it would
raise problem of proof after delay.) Defendant has not claimed
any POPE error. CA stresses that prior is serious and
dangerous even if not within PC 667, so def is not wholly
“innocent”.
*People v. Dill (1990) 218 Cal.App.3d 372. Defendant was
convicted by jury and then admitted 1 prior Illinois
residential burglary per PC 667 and another per PC 667.5.
CA upholds the PC 667 admission but remands the PC 667.5
one. Although the wrong Illinois statute was specified, the
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ED

language in the pleading adequately notified defendant of the
allegations. CROWSON all elements test applies to PC 667 as
well as PC 667.5, but just as GUERRERO allowed court to go
beyond the minimum elements in determining whether a PC
667 prior met the matching elements test, the same can be
done for a PC 667.5 prior. If Illinois target felonies include
acts that are not CALIFORNIA felonies, that makes no
difference as defendant has not shown that HIS Illinois target
felony was not a CALIF felony. Also, the reason there is no
evidence of the nature of defendant’s target felony in Illinois
is that defendant admitted the prior below, so he is estopped
from such a challenge per ELLIS, and it makes no difference
that his admission was not made as part of a plea bargain.
The ILLINOIS burglary statute for the later PC 667 prior
matched the California definition of burglary (entry with
felonious intent or to commit theft), but the earlier version of
the statute for the PC 667.5 prior burglary included
REMAINING on premises as well as entering. While
CALIFORNIA case law also includes remaining, it applies only
when the felonious intent exists at the point the “remaining”
begins; the ILLINOIS burglary would apply if the intent is
formed later. But rather than strike the PC 667.5 prior, CA
remands for further consideration, since defendant’s
admission below precluded the DA from offering further
evidence he may have had to show that the ILLINOIS
burglary really did match a CALIFORNIA burglary.
People v. Sanchez (1991) 230 Cal.App.3d 768. In pleading to
Penal Code section 245 offense, defendant admitted an
allegation that he used a deadly weapon within the meaning of
Penal Code sections 667 and 1192.7. The serious felony finding
appeared on the abstract even though no serious felony
enhancement applied in the present case. Defendant argues on
appeal that the finding was premature and must be stricken.
CA agrees in regard to the “within the meaning of Penal Code
sections 667 and 1192.7” or “serious felony” legal conclusions,
but CA also holds, per Jackson, the admission of use of a
deadly weapon can stand and remain available for
consideration in future cases.
People v. Bowie (1992) 11 Cal.App.4th 1263. While the jury was
deliberating on guilt, pro per defendant expressed uncertainty
about admitting prior federal bank robbery, alleged as a PC 667
prior. Defendant noted (correctly) that it was not clear his prior
constituted a serious felony. The trial court assured defendant
that his admission would only admit that he suffered the
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conviction, and that legal issues regarding whether the
conviction came within PC 667 could still be raised on appeal.
With little discussion, CA concludes that the ensuing admission
deprived defendant of the right to attack the validity of the prior
on appeal. Per DeVaughn, the erroneous advice by the trial
court renders the admission of the prior invalid.
People v. Couch (1996) 48 Cal.App.4th 1053. Defendant pled
and admitted a prior strike, agreeing to a 32 month term. In
return, another count was dismissed and defendant was
promised no added time for other cases for which he was on
probation. Defendant appealed without obtaining a certificate of
probable cause and argues that there was sentencing error
because the Three Strikes Law was not in effect when his crime
occurred, and because the court failed to exercise discretion to
strike the prior. CA refuses to reach the merits, holding per
Jones and Otterstein that the benefits defendant received from
his plea bargain estop him from seeking an improvement over
the term he agreed to. CA sees no reason to restrict the
Otterstein rationale to statutes that benefit criminal defendants.
CA stresses that even if defendant had not been sentenced
under the Three Strikes Law, he could have received a longer
term than the one he received.
People v. Smith (1997) 59 Cal.App.4th 46. Defendant pled per a
plea bargain and was sentenced to a doubled term under the
Three Strikes Law. Two months later, Romero was decided and
defendant seeks a remand. CA notes this was not a silent
record case; here the court expressly stated its belief it had no
discretion. CA holds a remand is not futile just because the trial
court stated it had “some substantial question” that striking
would be appropriate even if there was discretion. At least in
the present context, where the court went on to note some
mitigating factors, this is not a clear indication of an
unwillingness to strike. CA also finds no violation of the plea
agreement, rejecting several cases described as “specified
sentence” cases. Here, there was no specified sentence, only a
range of potantial sentences (although defendant had been
warned his sentence would be doubled). That defendant
received other benefits under the bargain begs the question,
since that will always be true. Importantly, defendant here did
move to strike and the prosecutor never complained that was
inconsistent with the bargain. DISSENT argues that a plea
bargain should be deemed to encompass all extant
uncertainties, such as how the then-pending Romero case
would be decided.
832

V.

PC 1170.9 (Vietnam Veterans) (Formerly PC 1170.8)
People v. Amerson (1984) 151 Cal.App.3d 165. Regarding the
special Viet Nam veteran’s provisions of PC 1170.8, the CA
holds that the trial court had no sua sponte duty to determine
whether defendant was eligible for commitment to a federal
treatment program. The CA also holds that there was no duty to
advise defendant of the provisions. It is presumed that trial
counsel did that and that silence at the sentencing hearing
constituted a waiver of the potential benefits of the provisions.
CA does note that the section can be applied retroactively, since
it provides benefits only.
People v. Lara (1984) 155 Cal.App.3d 570. Attempting to utilize
the Viet Nam vets provision of PC 1170.9, the trial court
committed defendant to the Department of Corrections with
directions to transfer defendant to a qualifying federal program.
The CA holds this was an unauthorized sentence. The proper
procedure is to find a qualifying program first and commit the
defendant directly to federal custody. If no qualifying program is
available, the court would have to commit the defendant to
Department of Corrections with a recommendation (not an
order) of transfer to federal custody. The CA also noted in fn.3
that the benefits of PC 1170.9 are available to defendants who
committed their offense before the effective date of the statute.
People v. Galvan (1984) 156 Cal.App.3d 144. A Viet Nam vet
was sentenced to prison for robbery after the trial court found
he was suffering service related psychological problems, but
refused a continuance for an exam re:posttraumatic stress
syndrome. Due to a lack of federal programs, the court imposed
the prison term, but sentenced pursuant to PC 1170, subd.(d)
to allow for a recall whenever a federal program became
available. The CA found no problem with denying the
continuance - in view of the findings made by the trial court a
further exam was not necessary. The CA also found no problem
with the prison sentence since no federal program was
available. Noting a federal program is now available, the CA
remanded and directed the trial court to request an 1170(d)
recommendation and, if it is affirmative, to recall the sentence
and consider a federal commitment.
People v. Enriquez (1984) 159 Cal.App.3d 1. The CA holds that a
trial court is not obligated to consider whether a defendant is
eligible for a federal commitment per PC 1170.9 unless the
defendant first establishes that he served in combat in Viet Nam
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and suffers from substance abuse that resulted from that
service. Here, the evidence before the court consisted of a
probation report reference to Viet Nam service and defense
counsel’s statement that the present crime was a result of a
narcotics problem. This did not establish that defendant served
in combat or that his drug problem was a result of his Viet Nam
service.
People v. Bruhn (1989) 210 Cal.App.3d 1195. Vietnam Vet pled
to petty theft with prior. Letters to court and statement in
mitigation showed he met all the requirements of PC 1170.9
(Viet Vet program), and that there was an apparently available
program for him. At sentencing, judge said he read all materials
and, without further comment, sentenced defendant to prison.
CA remands, holding that where defendant has shown eligibility
for PC 1170.9 treatment, the record must show that the trial
court considered this alternative. CA reasons that this is a
sentence choice (any disposition not amounting to dismissal)
per Rule 405(f), and sentence choices require stated reasons.
However, CA never says judge must state reasons for denying
PC 1170.9 treatment - only that he must state that he
considered the alternative.
People v. Abdullah (1992) 6 Cal.App.4th 1728. Defendant pled
quickly to PC 496 in the hope that he would be sentenced per
PC 1170.9 to a federal institution due to his drug problem
which developed while he was in Viet Nam. The court
investigated a federal placement, but the federal government
had never adopted any implementing legislation for receiving
such state prisoners. Since the whole program is therefore
illusory, there can be no abuse of discretion in failing to
sentence under it. CA also notes defendant was only told that
federal placement was a possibility. The court did all that it
could, so CA finds no basis for allowing withdrawal of the plea.
People v. Duncan (2003) 112 Cal.App.4th 744. Per Abdullah, CA
finds no error in the trial court’s failure to note that PC 1170.9
federal incarceration was considered. Defendant has failed to
show that federal law has changed since Abdullah, so the PC
1170.9 alternative in simply not available.

834

VI.

RESTITUTION, FINES, and FEES
A.

Restitution Fines and Direct Restitution for Defendants Not
Granted Probation
1.

General

People v. Wyman (1985) 166 Cal.App.3d 810. Defendant pled to
PC 288 with prior 288 and received a $1000 restitution fine
along with a prison term. CA finds no procedural or due process
problem with the fine, distinguishing an Oregon case where a
fine was a substitute for civil damages. Here, the fine is not
direct compensation to a V, but a punishment that goes into a
general fund for Vs. The victim’s loss is just one factor, along
with seriousness of the crime and any financial gain defendant
might have received. No hearing is required other than the
normal sentencing hearing, and the fine is based on trial
evidence and/or the contents of the probation report. No
contention is made here that the court relied on anything for
which defendant did not have an adequate opportunity to
respond. The amount is only 1/10 of the authorized maximum
and was not an abuse of discretion here.
People v. McCaskey (1985) 170 Cal.App.3d 411. GC 13967 was
amended in 1983 to change rules re: restitution fines in vehicle
code (and other?) cases. The amending bill was urgency
legislation that had an effective date of 9/27/83 and an
operative date of 1/1/84. Defendant was fined under the new
provisions for offenses that occurred in November 1983. CA
holds the amended version does not apply to defendant.
Quoting virtually every rule on determining legislative intent,
the CA notes that the amending legislation covered a great
number of sections, so that the urgency aspect could be explained without regard to this particular provision. CA
discusses cases re: different effective and operative dates and
concludes that here the legislature wanted courts to have
advance notice to gear up for the extensive changes. Also, when
provisions are in conflict, the later portion governs, and the
1/1/84 operative date is the final provision here. Further, in
case of doubt, it must be resolved in favor of defendant.
People v. Palomar (1985) 171 Cal.App.3d 131. Defendant was
assessed a restitution fine for an offense which occurred after
PC 1202.4 became effective (per urgency clause), but before its
specified operative date. CA strikes the fine, holding that the
statute was not intended to apply to offenses committed before
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the operative date. As to why the urgency clause, CA says it
does not know and that it need not ascribe a purpose to
everything the legislature does. However, CA goes on to suggest
possible reasons, such as giving persons and agencies advance
notice in order to gear up and be ready to comply on the
operative date.
People v. Clifton (1985) 172 Cal.App.3d 1165. Defendant pled to
VC 23153 with bodily injury and got probation with conditions
including $6000 restitution to the victim and $5000 restitution
fine to state restitution fund, with latter stayed pending
payment of former and successful completion of probation. Prior
to sentencing the victim had settled with defendant’s insurance
company for $25,000, which did not cover all of the victim’s
expenses and losses, but which was the limit of defendant’s
insurance. CA affirms, holding the $6000 restitution was
statutorily authorized and the requirement that restitution is to
be credited to any civil judgment does not mean that a civil
settlement (which is not a judgment) is to be credited against
restitution. A partial civil settlement is no substitute for
criminal restitution. CA also finds no violation of the $10,000
limit on restitution fines, and notes that if defendant does
violate probation he will be entitled to an offset against the fine
for any restitution actually paid under the terms of probation.
People v. Downing (1985) 174 Cal.App.3d 667. Defendant
committed his fraud offense between 11/81 and 8/82. He was
sentenced to prison and also ordered to pay direct restitution to
the victims of $400,000. CA holds: The statute per PROP 8
authorizing restitution fines limits them to $10,000 and does
not provide for direct restitution. (CA questions whether the
statute really implements PROP 8.) Aside from that, the statute
was not effective until 1/1/84 and cannot be applied
retroactively because that was not intended and if it was
intended, that would be ex post facto. Former statutes
governing restitution fines applied only to violent crimes and
required a present ability to pay. Thus, there is no need for a
remand. CA orders the restitution provision stricken.
People v. Corners (1985, 176 Cal.App.3d 139. Defendant had an
altercation with the victim, then got in car to flee. As he left, he
hit and injured the victim, then continued on. Jury convicted
defendant of hit and run but acquitted him of ADW. Trial court
granted probation and declined to order restitution and People
appeal. CA affirms. CA agrees with O’Rourke and disagrees with
Walmsley, in concluding that the victim’s injuries are not
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connected with the criminal conduct of hit and run unless
defendant is criminally responsible for causing the injuries or
unless the act of leaving the scene contributes to aggravation of
the injuries. Here, defendant was exonerated of criminal liability
for the injuries and no evidence indiucated aggravation due to
defendant’s flight. Though this case occurred after PROP 8,
which requires restitution, it occurred before the legislature
implemented that part of PROP 8. Also, PROP 8 is still limited to
restitution for injuries resulting from the crime for which defendant was convicted.
People v. Vega-Hernandez (1986) 179 Cal.App.3d 1084.
Defendant was sent to prison for drunk driving causing bodily
injury, committed in late 1983 after PROP 8 was in effect, but
just before the effective date of the restitution fine legislation.
Defendant was ordered to pay restitution of over $50,000, direct
to the victims. CA notes the amount, the type of damages
included, and order of payment direct to the victim were all
unauthorized under either the PROP 8 legislation or the
previous law which limited direct restitution to probationary
sentences and allowed penalty assessments only to the state,
with a $10,000 limit. In a very detailed analysis, CA rejects AG
contention that PROP 8 was self-executing. In light of that, CA
refuses to decide the merits of AG contention that the legislation
adopted after this crime was so inconsistent with PROP 8 as to
render it invalid. CA also notes the procedural due process
concerns that were apparently violated in this case since the
amount of restitution was not determined reliably.
People v. Barker (1986) 182 Cal.App.3d 921. Defendant was
sent to prison for a crime committed 8/10/86. The court
imposed a restitution order of over $6,000 and a fine of $1,000
under GC 13967. CA holds no restitution fine per PC 1202.4
could have been imposed since that statute was not yet in effect
when the crime was committed and cannot be applied
retroactively. AG argues that the version of GC 13967 operative
at that time did allow a fine, but CA concludes that the
imposition of both restitution and a fine indicates the court was
improperly relying on later versions of the statute. Also, the
earlier statute required consideration of present ability to pay
and impact on defendant’s dependents and it does not appear
those factors were considered. CA vacates the fine order and
remands for reconsideration under the proper statute.
Melissa J. v. Superior Court (1987) 190 Cal.App.3d 476.
Defendant was placed on probation and ordered to make
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restitution payments to molestation victim for cost of
counseling. Subsequently the victim was notified that the
restitution order had been modified out. CA holds per PROP 8
that the victim had the right to advance notice and the right to
attend all sentencing proceedings. CA acknowledges that
Thompson held this was directory, not mandatory. Even assuming Thompson was correct, CA finds that inaplicable as the
sentence in Thompson merely constituted an initial sentencing.
Restitution rights cannot be properly determined without notice
to the victim and an opportunity to be heard. CA notes that the
victim is not normally considered a party to the criminal case,
but once there is a restitution order, then the victim is a party
and is entitled to same rights and procedures as other parties.
People v. Griffin (1987) 193 Cal.App.3d 739. Defendant was
convicted of petty theft with a prior petty theft, based on a $26
shoplift of 3 cartons of cigarettes. He was sentenced to middle
term in prison and ordered to pay a $2000 restitution fine. CA
upholds the fine, noting that such a fine (per GC 13967) is a
form of punishment, and it is proper to base punishment on
consideration of defendant’s prior criminal history. Here,
defendant had an extensive criminal history, dating back to
1948. This was especially relevant in a petty with a prior case,
which bases its seriousness on recidivist nature of the offense.
CA finds no abuse here.
People v. Mendez (1987) 194 Cal.App.3d 1210. Defendant was
sentenced to prison. $500 restitution fine was imposed. Judge
acknowledged that defendant had no present ability to pay, but
ordered that the fine be paid before defendant completes parole.
Defendant argues judge had no power to impose the condition
that the fine be paid before completion of parole. CA concludes
when a restitution fine is imposed it is payable at time of
judgment. If not paid then, it becomes a debt to the state, with
statutory mechanisms for collection. CA concludes that the trial
court had no authority to impose the condition it imposed.
People v. McGhee (1988) 197 Cal.App.3d 710. Defendant was
convicted of a single $60 sale of drugs and was given the upper
term of 4 years plus a restitution fine of $10,000. He attacks
the fine on various grounds. CA finds no built-in parole
violation as there is no reason to believe the BPT will make the
fine a condition of parole, or that defendant would be violated if
unable to pay. The court was not required to consider lack of
assets or extremely limited potential employment opportunity,
as those are not germane factors. Defendant also argues that
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his crime is minor compared to murder, rape, robbery, etc, so
the maximum fine was unjustified. CA concedes that the
seriousness of the offense, the circumstances of its commission,
and the amount of economic gain are relevant factors, but they
are not the only factors. CA notes that defendant does not
dispute the imposition of the upper term, based on the fact he
was on probation for a prior sale and that the evidence
indicated this was not an isolated sale. CA concludes that in
any case where the upper term is supported, the maximum fine
is necessarily also supported.
People v. Serna (1988) 203 Cal.App.3d 728. Defendant was
convicted of selling heroin, sentenced to prison, and assessed
both a restitution fine and restitution to the victim. Defendant
contends that if he is required to pay direct restitution he can
not also be assessed a restitution fine. CA construes clear
language re: direct restitution in lieu of all or a portion of the
restitution fine to mean that a combination is proper, as long as
the total does not exceed $10,000.
People v. Rowland (1988) 206 Cal.App.3d 119. At sentencing,
judge made vague comments indicating he considered probation
and direct restitution of over $600,000, but rejected it as
defendant was unlikely to pay. Defendant was sent to prison.
Clerk’s minutes and amended abstract 12 days later said prison
and over $600,000 direct restituton. CA agrees that was not
ordered and must be stricken as clerical error per
CANDELARIO. At any rate, there is no power to order direct
restitution with a prison term unless defendant agrees. Judge
could order the Department of Corrections to put 20% of prison
wages toward restitution FINE, but no fine was imposed here.
But CA concludes that the lack of a fine or any statement of
reasons why no fine was imposed constitutes an unauthorized
sentence, so CA remands for a fine. CA rejects the People’s
contention that the judge should be allowed to reconsider
probation and direct restitution. That was already rejected.
Also, by now defendant will have served the whole 3 year term
and should not be subjected to a 2d sentence.
People v. Sandoval (1989) 206 Cal.App.3d 1544. Defendant was
sentenced to state prison for felony drunk driving and was
ordered to pay restitution fine of $5000, $4000 of which was to
go to business whose property was damaged. CA notes GC
13967 was amended in 1986 to allow restitution directly to a
victim. Trial court should have more clearly specified the
subdivision it was proceeding under, but the intent was clear.
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CA also holds that even though restitution goes directly to the
victim, ability to pay remains irrelevant; the crucial factor is
that failure to pay still does not result in revocation of
probation. CA finds defendant was denied a fair opportunity to
contest amount of restitution. The probation report noted the 2
amounts but recommended payment of only the $1,000 fine.
Defendant was aked to comment on the report and had no
reason to contest the $40,000 figure that was not ordered. CA
remands for reconsideration with opportunity to contest.
People v. Rivera (1989) 212 Cal.App.3d 1153. CA finds no
ambiguity in restitution order although specific page of
probation report judge mentioned listed only part of the loss.
The report as a whole and the order made the amount and
victims clear. CA holds cases re: ability to pay being irrelevant
in the case of a restitution fine (as opposed to a condition of
probation) also apply to subd (c) of GC 13967, added in 1986,
allowing a fine paid direct to the V. Crucial fact is that
defendant cannot be imprisoned for failure to pay. Per
BAUMANN, CA finds no right to jury determination of amount.
CA does agree with defendant that court erred in ordering
restitution to theft V for unrecovered property where defendant
was convicted of PC 496 - no finding or admission that he was
responsible for theft of the property that was not found in his
possession. Various AG arguments against that conclusion here
are rejected. CA finds no waiver by not raising this below as it is
pure matter of law and error in restitution makes this an
unauthorized sentence correctible any time.
People v. Blankenship (1989) 213 Cal.App.3d 992. CA notes the
requirement of a factual basis for amount of restitution ordered.
That requires more than the bottom line amount due to each V,
but defendant waived this by not contesting figures below.
Defendant is entitled to hearing if he disputes figures and
requests hearing, but no hearing is required absent a request.
People v. Flaherty (1990) 223 Cal.App.3d 1139. Defendant pled
to 4 sex offense counts that occurred in 1986 and 3 that
occurred in 1987. He was ordered to pay a restitution fine to the
victim for the expense of psychiatric counseling. Defendant
notes that restitution fines payable directly to the victim were
not permitted until 1987; since some of the counts on which the
order was based occurred in 1986, defendant argues this
violated the ex post facto prohibition. CA notes the
“disadvantage to the defendant” aspect of the ex post facto issue
would be difficult - the maximum amount of a restitution fine
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and the means of enforcing it did not change, but the discretion
in determining the amount in a particular case did change. But
CA sidesteps that question and finds no retrospective
application here. The harm being compensated is based on the
victim’s condition in 1987 and cannot be apportioned over
particular counts.
People v. Diaz (1991) 229 Cal.App.3d 1310. Abstract of
judgment specified a $5,000 restitution fine even though the
sentencing transcript contains no mention of one. CA notes that
it could remand for determination of an appropriate amount
between $100 and $10,000, but that would be judicially
uneconomical. Instead, CA simply orders the abstract amended
to show a $100 fine.
People v. Geddes (1991) 1 Cal.App.4th 448. Trial court ordered
defendant, sentenced to prison, to pay restitution directly to the
victim of defendant’s arson. Defendant claims error in failing to
ask the victim whether he had sought or would seek
reimbursement from his insurance company. CA holds that defendant waived any issue of double compensation by failing to
raise the issue in the trial court.
*People v. Diaz (1992) 2 Cal.App.4th 1275. CA notes
summarily that the provisions of Penal Code section 2085.5
re: paying restitution from prison wages applies only to
Government Code § 13967 (a) restitution fines, not to §
13967 (c) direct restitution to victims.

REVIEW
GRANTED

*People v. Crow (1992) 4 Cal.App.4th 1473. Defendant was
convicted of welfare fraud and was enhanced per PC 12022.6
because the amount fraudulently obtained was over $25,000.
However, undisputed evidence showed that defendant and
his wife would have been eligible for some benefits even if
they had told the truth, and subtracting that amount from
the amount received would have brought the total under
$25,000. CA nonetheless upholds the enhancement, by
analogy to receiving stolen property cases. Since recovery of
the property does not preclude the enhancement, CA
concludes the application of the enhancement depends on
the amount dispossessed, even temporarily, not on the
amount of the victim’s ultimate loss. HOWEVER, for the
purpose of restitution, the proper amount is the actual loss
suffered. DISSENT would distinguish receiving stolen
property cases; here, since defendant was entitled to receive
part of the benefits, the victim was never improperly
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841

dispossessed of that amount, even temporarily.
People v. Nystrom (1992) 7 Cal.App.4th 1177. Defendant’s
sentence included direct restitution of $12,866. CA upholds
payment to victim of $1,100 seized from defendant at arrest; no
hearing was necessary re: whether this was the victim’s own
money, since there was a valid restitution order which could be
paid in part from available funds. CA also finds no problem in
the fact that victim could have made an insurance claim but
chose not to do so. While victim who is compensated by
insurance cannot also get restitution, CA finds no duty for
victim to make an insurance claim. CA does strike reference to
PC 2085.5 re: deduction from prison wages, as that section
does not apply to direct restitution.
People v. Zito (1992) 8 Cal.App.4th 736. Defendant pled to grand
theft based on allegations of embezzlement over an 18 month
period. He was sentenced to prison, order to pay a $10,000
restitution fine and $300, 000 direct restitution. CA first agrees
that the 1990 amendment allowing such restitution to exceed
$10,000 cannot be applied retroactively, so the case must be remanded to determine what losses occurred before the
amendment took effect and what occurred afterward. CA finds
no waiver by the failure to urge this point below, since the
restitution error makes this an unauthorized sentence that can
be corrected any time. But CA does find waiver of the failure to
identify and specify the amount of the victim’s loss, since that
was a pure factual issue waived by the failure to raise it below.
CA also finds waiver of the failure to ascertain whether any of
the losses were reimbursed by insurance. The CA next rejects
Hernandez and finds no problem with ordering defendant and
his crime partner to be jointly and severally liable for the
restitution. CA finds no need for the trial court to compare the
culpability of the two defendants, since each is responsible for
the full loss.
People v. Resendez (1993) 12 Cal.App.4th 98. Defendant shot
victim in neck. He was sentenced to prison. The probation
report recommended a restitution fine of $9,000. The trial court
rejected that and summarily ordered direct restitution of
$100,000 to the victim. CA first finds no waiver from the failure
to challenge the restitution order below. Per Sandoval and
Blankenship, there is no waiver where the defendant is not
given notice in the probation report of the restitution actually
imposed, and where the restitution is imposed without affording
the defendant a hearing. This amounts to a denial of due
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process, and such a constitutional right is not waived by
silence. On the merits, CA notes the trial court never tied the
amount of restitution to any specific economic loss suffered by
the victim, whose medical bills were paid by health insurance.
Also, no hearing was provided. CA remands to hold a proper
restitution hearing.
People v. Gangemi (1993) 13 Cal.App.4th 1790. Defendant was
convicted of multiple counts of PC 115/115.5, re: filing false
deeds of trust. Defendant was fined $75,000 per PC 115.5 for
each of 2 counts. CA agrees that the fines were improperly
imposed here, as the court expressly stated that a reason for
the fines was to reimburse the county and state for the costs of
prosecution, since defendant was wealthy and able to pay the
fines. CA relies on prior cases holding that reimbursement of
prosecution costs is not a proper reason for a fine. CA
distinguishes statutes that allow use of an otherwise properly
collected fine to reimburse for prosecution costs. CA remands
for reconsideration’s of the fine, based on relevant factors.
People v. Parnell (1993) 19 Cal.App.4th 862. CA summarily
reverses order that defendant (sentenced to prison) make
restitution to the victim’s widow “to the extent permitted by
law.” The trial court erred in failing to determine the amount of
restitution after a hearing. CA also notes that restitution was
ordered pursuant to PC 6227 and 6228, which cannot apply
here since the sentence was life without possibility of parole.
People v. Beck (1993) 17 Cal.App.4th 209. Where the trial court
ordered restitution according to the amounts listed on page 9 of
the probation report, CA finds no invalidity to the order just
because restitution was not discussed at page 9. Instead, the
referenced discussion is at page 19 of the probation report. It
was obvious that was the page to which the judge intended to
refer, and this was simply a harmless clerical error. ALSO,
where the restitution ordered as to one victim exceeded the sum
of the itemized losses listed in the probation report, CA cannot
determine how the error occurred. Therefore, instead of
reducing the amount, CA remands to recalculate the
appropriate amount.
People v. Valdez (1994) 24 Cal.App.4th 1194. Defendant robbed
victim, stealing her purse with $800, only $110 of which was
recovered and returned. Defendant pled per bargain and was
told he would be fined at least $200, but not more than
$10,000. Direct restitution was not mentioned, nor was any
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imposed. $200 restitution fine was imposed. On defendant’s
appeal, CA holds that GC 13967 mandates direct restitution
when the victim has suffered a loss, and the failure to impose
direct restitution makes this an unauthorized sentence which
can be corrected even on defendant’s appeal. Per Broussard,
victim here is a victim despite the lack of any physical injury,
and CA has no problem applying Broussard retroactively since
no other case had held differently. The “in lieu of” language of
GC 13967 means only that the restitution fine can be reduced
or eliminated, but not the direct restitution, unless the court
identifies clear and compelling reasons why less than full
restitution should be imposed. The plea agreement has no effect
since the victim’s constitutional right to direct restitution is not
a matter that is subject to bargaining. It was error to fail to
advise defendant that direct restitution would be ordered, so on
remand defendant should have an opportunity to show
prejudice from the lack of such advice. Also on remand, the
court can reconsider whether to reduce or eliminate the
restitution fine in order to make feasible the direct restitution.
People v. Jones (1994) 24 Cal.App.4th 1780. Defendant was
convicted of voluntary manslaughter and was sentenced to a 6
year middle term and a $1,000 restitution fine. After a reversal
on appeal, he ended up with involuntary manslaughter on
remand and was then given a 3 year middle term and a $5,000
restitution fine. CA holds that Henderson precludes a greater
sentence on remand. Per Savala, CA must look at the aggregate,
not just one count or enhancement, but CA finds it impractical
to weigh the value of a prison component versus a fine. Instead,
each of those components must be considered separately. Thus,
the restitution fine cannot be increased even though the prison
time was decreased.
People v. Wiley (1994) 25 Cal.App.4th 159. Defendant was
initially sentenced in one case and a restitution fine of $200
was imposed. Later, he was sentenced in a new case in the
same county, and the original term was refigured as a new
subordinate term. CA accepts AG concession that the court was
without jurisdiction to increase the restitution fine on the
earlier case to $500. CA also agrees it was improper to order
that direct restitution to a victim be paid out of prison wages, as
PC 2085.5 does not include direct restitution to a victim. In
both instances, CA finds no harm as the orally pronounced
errors never made it to the abstract of judgment. However, the
abstract also failed to include the properly imposed direct
restitution to the victim, so CA orders that corrected.
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In re Julian O. (1994) 27 Cal.App.4th 847.Where minor was
committed to CYA, the court ordered restitution to the victim for
losses sustained, with the specific amount to be determined by
agreement or, if no agreement, by an ex parte hearing within 1
year, if the victim submitted a claim. CA refuses to review this
order, concluding this was not a final restitution order. Instead,
a subsequent order was contemplated. CA sees no indication in
the record that a subsequent order was ever entered, or that the
victim ever submitted a claim. Thus, there is no appealable
order directing the payment of restitution. In the event such an
order is made later, the minor can appeal from it per W&I 800,
subd. (a).
People v. Arnold (1994) 27 Cal.App.4th 1096. CA upholds an
order for full restitution to a victim, even though a co-defendant
sentenced separately had already been ordered to make full
restitution to the same victim. CA holds that Hernandez,
precluding joint and several restitution, applied only to
restitution as a condition of probation rather than pursuant to
GC 13967, subd. (c). That section provides that any sum
collected from defendant shall be credited against any civil
judgment, and CA interprets that as also meaning any sum
collected from the co-defendant will be credited against what
defendant owes.
*People v. Djou (1995) 34 Cal.App.4th 1361. At trial, victim
testified that the merchandise stolen from his store was
worth $42,326.50. The probation report listed the value of
the property as $43,865, a figure obtained from the police
report. CA upholds restitution order for the latter amount,
finding it sufficiently supported by the record. Defendant had
a right to dispute the amount at the sentencing hearing, but
made no challenge to either amount, waiving any issue as to
amount.
People v. Young (1995) 38 Cal.App.4th 560. Defendant was
sentenced to 3 years in prison, which was then suspended and
probation was granted with conditions including $20,000 in
restitution. 14 months later, probation was revoked and
defendant was ordered to serve the previously suspended prison
term, plus pay victim restitution of $20,000. CA upholds the
restitution even though it was not part of the original
suspended sentence. CA stresses the current statutory and
constitutional mandates for victim restitution and finds it would
violate legislative intent to let this case slip through the cracks.
CA never calls this an unauthorized sentence that can be
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corrected at any time, but CA finds no increase in punishment
where restitution that was a condition of probation is carried
over as part of a sentence after probation is revoked. CA
concedes restitution is considered punishment in some
contexts, never explains clearly why it is not so here, and never
really explains how the court has jurisdiction to modify the
prison sentence in this fashion. CA simply refuses to reach any
different result
People v. Ramirez (1995) 39 Cal.App.4th 1369. Defendant was
convicted of a new crime that was also the basis of revocation of
probation on a prior crime. He was sentenced to prison on both
cases, with a $10,000 restitution fine imposed in each case. He
argues that he cannot be required to pay more than the
statutory maximum of $10,000. CA first notes that defendant
has appealed only in the new case, not in the case where
probation was revoked, so CA has no jurisdiction to modify the
judgment in that case. In any event, CA concludes that the
statutory maximum applies to each case. Here, there were two
cases and the maximum could be imposed in each of them.
People v. Guardado (1995) 40 Cal.App.4th 757. After sentencing
defendant to prison, the trial court ordered restitution for any
medical expenses of the victim which were not covered by
insurance. CA agrees that the failure to determine an amount
makes this order unenforceable, but CA refuses to find it void.
Noting that restitution is mandatory, but that at the time of
sentencing it is often still uncertain how much of a loss the
victim will suffer, CA concludes that the failure to determine the
amount simply reserves jurisdiction in the trial court to make
the determination later, and then enter an enforceable order.
*People v. Rivera (1995) 41 Cal.App.4th 352. Defendant
argues it was improper to impose a restitution fine because
while his case was pending, GC 13967 was amended to delete
the power to collect restitution fines. CA finds no application
of the Estrada abatement rationale here because at the same
time that GC 13967 was amended, its former provisions were
reenacted within PC 1202.4. This clear demonstration of
legislative intent to continue the restitution law overcomes
any implication of abatement.
People v. Phelps (1996) 41 Cal.App.4th 946. Defendant was
convicted of hit and run causing injury, and the victim was
paralyzed from the neck down. The court ordered restitution of
$29,000 for medical expenses already incurred and another
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$121,000 for future medical expenses. Pointing to language in
GC 13967 using the past tense, defendant argues restitution is
limited to expenses already incurred. The CA acknowledges this
ambiguity, but finds it resolved by the crystal clear legislative
intent to provide full restitution. CA notes this does not require
guesswork, but is no different than any civil case where a jury
must assess future medical expenses, based on expert
testimony. Sentencing judges can do the same and the
defendant has a full opportunity to challenge the evidence on
this point.
People v. White (1997) 55 Cal.App.4th 914. Defendant was
convicted and granted probation at a time when PC 2085.5
allowed the Director of Correction to deduct restitution fines
from prison wages, but not direct restitution. The statute was
later amended to also allow deductions from prison wages to
pay direct restitution. Defendant later violated probation and
was sent to prison and ordered to pay direct restitution. CA
finds no ex post facto problem in deducting from defendant’s
prison wages to pay the direct restitution. Defendant was
subject to the same amount of restitution when the crime was
committed, and a procedural; change that simply increases the
likelihood the restitution will be collected is not an increase in
punishment.
People v. Madrana (1997) 55 Cal.App.4th 1044. CA upholds
joint and several liability for co-defendants ordered to pay
restitution per PC 1202.4, subd. (f). CA sees no meaningful
distinction between that section and former GC 13967, so Zito
and Arnold control. The fact the present defendants were
sentenced simultaneously by the same judge makes no
difference. CA notes defendants argue this is unfair when some
defendants did not have standing to challenge service of a
search warrant, but CA sees no connection.
*People v. Sullivan (1998) 61 Cal.App.4th 337. CA upholds PC
1202.4 restitution order reimbursing a victim for medical
expenses that had been paid by his insurance company. CA
agrees with dictum in Sexton - while direct restitution to an
indirect victim, such as an insurance company, may be
precluded, that does not preclude restitution to the victim
who has already been reimbursed by an insurance company.
It is up to the insurer and the insured to work out any
repayment, under the terms of their policy. CA finds this
analogous to the collateral source rule in California tort law.
Most insurance policies today have provisions for such
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repayment to the insurance company, but even if any
windfall to the victim did result, that is better than giving a
windfall to the defendant, who would escape responsibility
just because his victim had chosen to buy insurance. CA also
sees this as analogous to Dalvito, which involved a
bankruptcy context. CA also concludes, in brief discussion,
that restitution for costs incurred for psychiatric treatment
and prescriptions was proper, since those constitute
economic losses just as much as any other medical expenses,
even if they result from psychological harm.
In re Betts (1998) 62 Cal.App.4th 821. Petitioner was sentenced
to life without parole and was ordered to pay a $200 restitution
fine. CDC began collecting the fine by deducting a percentage
from his trust account deposits and/or wages. Petitioner argues
that is precluded by CCP sec. 704.090, which provides an
exemption for specified amounts for funds held in an inmate
trust account. CA holds that deposits or wages are not yet in
the trust fund account, so CCP 704.090 does not apply. CA sees
an analogy to garnishment statutes, where persons with some
property exemptions are still subject to having their wages
garnished.
People v. Hong (1998) 64 Cal.App.4th 1071. CA notes that most
abstracts of judgment fail to mention fines. CA exhaustively
reviews the nature of fines, including restitution fines, and
concludes they are part of the judgment and must be on the
abstract. The AG may seek such a correction on appeal. CA
adds that orders such as DNA testing per PC 290.2 should also
be on the abstract. Finally, CA finds court erred in failing to
impose and suspend an additional fine per PC 1202.45, which
is mandatory whenever there is a PC 1202.4 fine; failure to do
so was jurisdictional error, correctable at any time. (Same
applies to lab fees – People v. Sanchez (1998) 64 Cal.App.4th
1329.)
People v. Chambers (1998) 65 Cal.App.4th 819. Defendant was
placed on probation and was ordered to pay a $200 restitution
fine, per PC 1204, subd. (b). Later, probation was revoked, a
prison term was imposed, and a $500 restitution fine was also
imposed. CA reviews the history of restitution fines, finds that
the legislature intended that when they are imposed along with
probation they survive the probationary term, and concludes
there is no provision for imposing one after revocation of
probation. The triggering event is the conviction, and a
restitution fine imposed at the time of conviction survives after
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a revocation of probation. Thus, the original $200 fine remained
in effect here and there was no statutory authority to impose a
new $500 fine after the revocation. Since that fine was
unauthorized, it is stricken, even though there was no objection
to it when it was imposed.
People v. Lunsford (1998) 67 Cal.App.4th 901. Defendant was
sentenced to prison for first degree murder and was ordered to
pay restitution for final medical bills, burial costs, or other loss
to be ascertained by the Office of Revenue Reimbursement.
Defendant argues this is void and unenforceable since it fails to
specify an amount and leaves it to an agency other than the
court. CA upholds the order, distinguishing Guardado, which
construed GC 13967. The present order was under PC 1202.4,
subd. (f), which expressly allows for later determination of the
amount at the direction of the court. It also provides that if
defendant has any dispute over the amount of restitution
ultimately determined, he has a right to a hearing before a
judge.
*People v. Tran (1998) 67 Cal.App.4th 1320. Defendants were
convicted of a murder that occurred before PC 1202.45
became effective, providing for a restitution fine to be
suspended unless and until parole is violated. They were
sentenced after the provision became effective and a $10,000
fine was imposed under those provisions. CA holds this
violates the prohibition against ex post facto laws, since a
restitution fine qualifies as punishment. The fact that the fine
is conditioned on future bad conduct makes no difference, as
the fine is still for the current offense. This is not a mere
administrative means of defraying costs. CA orders the fines
vacated.
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*People v. Deptowicz (1999) 69 Cal.App.4th 979. CA agrees the
trial court failed to impose a mandatory restitution fine and
penalty assessments, but CA also notes that the prosecutor
was silent on this error below. Per Parker, CA declines to
correct this error on appeal, since it was not urged below. CA
notes the error results in an unauthorized error which can be
corrected at any time, so the DA is free to seek a correction in
the trial court, which should be agreeable to ensuring a
proper judgment.
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People v. Thygesen (1999) 69 Cal.App.4th 988. Defendant rented
a cement mixer, never returned It, and eventually pled guilty to
theft. At the restitution hearing, the new manager of the rental
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business testified: 1) he did not know the age or original cost of
the mixer; 2) he did not know how often it had been rented prior
to the theft; 3) from a catalog of mixers, he determined the
replacement cost would be $3,331; 4) the monthly rental was
$294 and the mixer had not been replaced in the 13 months it
had been missing. The court ordered restitution for loss of use
in the amount of $3,822, figured at the rental value of $294 per
month for 13 months. CA notes a conflict as to whether the
proper standard of review is abuse of discretion or substantial
evidence, but concludes the result is the same here either way.
CA finds no due process problem in the change in value from
the probation report to the hearing as some fluctuations are not
uncommon, and defendant was fully prepared at the hearing to
contest the value. CA finds lost profits, not just replacement
cost, is a proper measure of the loss, and since overhead
continues, that means gross profit, not just net profit. But CA
finds no substantial evidence to support the award. There was
no evidence as to the actual value of the stolen mixer. There
was no evidence as to how long it reasonably should have taken
to replace the mixer, or how often it typically rented (or the
historical annual revenue it produced). One would assume if it
was rented all the time, it would have been replaced promptly.
So CA sees no evidence to support an award equal to 13
months of full time rental.
People v. Oganesyan (1999) 70 Cal.App.4th 1178. Defendant
was sentenced to life without parole on one count and life with
parole on another count. A 1202.4 restitution fine of $10,000
was imposed, but the People complain that the court failed to
also impose a mandatory PC 1202.45 matching fine, to be
suspended unless and until parole is violated. CA holds that
such a fine is inapplicable when parole is not an option. In a
case such as this, where 1 count permits parole and another
does not, CA concludes the determining factor is the overall
sentence, not the particular count, so no parole is permitted
and no parole fine is required, even though it is possible the
LWOP term could be commuted and parole could be granted in
the future.
People v. Blackburn (1999) 72 Cal.App.4th 1520. Where 2 codefendants were each ordered to pay the victim the full amount
of his loss as direct restitution, with no mention of joint and
several liability, CA concludes that it is obvious that joint and
several liability is what was ordered.
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People v. Hannah (1999) 73 Cal.App.4th 270. Defendant was
sentenced to prison and the sentence was suspended during a
term of probation. AG argues that a PC 1202.45 fine was
mandatory. CA notes such a fine is mandatory when a sentence
includes a period of parole, but a suspended prison term does
not include a period of parole. Therefore, no such fine would be
appropriate. (CA does not discuss whether there would be
jurisdiction to amend the sentence to add the fine in the event
probation is ever revoked and the prison term is executed.)
People v. Draut (1999) 73 Cal.App.4th 577. Defendant pled guilty
to fraudulantly failing to report and pay state sales taxes and
unemployment insurance taxes. He was sentenced to 7 years 4
months in prison and ordered to repay over $1 million in taxes
he failed to pay. Then the court reduced the restitution to
$150,000, finding that the million dollar restitution would make
it impossible for defendant to ever get a life together after paying
his debt to society by serving his prison term. On People’s
appeal, CA reverses the reduction as an abuse of discretion and
as a demonstrable error of law. CA concludes that statutory law
requires full restitution absent compelling and extraordinary
circumstances. Even if the circumstances are compelling, they
are not extraordinary. Also, the statute specifically precludes
ability to pay as a reason for reduction. Essentially, that is all
the trial court relied on. CA adds that the record contains
nothing to support the reduced amount of $150,000 as the only
reasonable amount.
People v. Hanson (2000) 23 Cal.4th 355. Concluding Henderson
re: no increased punishment after successful appeal applies to
restitution fines, not just prison terms, SC strongly reaffirms
the independence of California’s double jeopardy clause. SC
concludes restitution fines are punishment, and an increase
here from $1,000 to $10,000 is something that could have a
chilling effect on the decision to appeal. SC explains that Monge
dealt with a previously unsettled issue and was not meant to
signal any backing off from established California double
jeopardy principles. Even if double jeopardy principles did not
support Henderson, SC would reach the same conclusion under
California Due Process principles. SC briefly adds that the fact
that the prison term was reduced does not justify any increase
in the fine. Both elements must be considered separately for
Henderson purposes. Any other result would require
metaphysical distinctions and invite unacceptable subjective
assessments.
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People v. Ferris (2000) 82 Cal.App.4th 1272. Defendant was
charged in 2 separate informations with crimes that occurred
on 2 separate dates about 5 weeks apart. The prosecutor moved
to have the informations joined, explaining he was not sure if
consolidation was the proper term. The motion was granted and
the charges were all tried together before a jury, but the charges
on the 2 different dates continued to have separate information
numbers. After defendant was found guilty of all charges, two
separate probation reports were ordered. At the joint
sentencing, separate $10,000 restitution fines were imposed for
each of the two “cases.” Noting PC 1202.4 calls for a separate
fine for each case, CA holds these were not separate cases for
such a purpose. CA follows McNeely and distinguishes Smith,
concluding that when the cases were joined for the purpose of
trial they became one case despite the retention of separate
case numbers.
People v. Tye (2000) 83 Cal.App.4th 1398. Rejecting Hannah, CA
sees no problem with imposing a PC 1202.45 parole revocation
fine (payable only in the event of a future parole revocation) in a
case where a prison sentence was imposed and then stayed
during a period of probation. CA finds the Hannah rationale
would make sense only when imposition of sentence is
suspended, but not when sentence is imposed and only its
execution is suspended. (Accord, see People v. Calabrese (2002)
101 Cal.App.4th 79.)
People v. Harvest (2000) 84 Cal.App.4th 641. Defendant was
convicted of 1 count of 1st degree murder and one count of 2d
degree murder. No direct restitution was imposed. On appeal,
the 2d degree conviction was reversed, and on remand DA
chose to accept reduction to manslaughter rather than retry the
case. Court also added over $35,000 in direct restitution to
relatives of the victim. CA acknowledges many similarities to
restitution fines, which cannot be increased after a successful
appeal, per Hanson. But CA lists every conceivable difference,
especially the provision that such restitution is enforceable as a
civil judgment, and CA concludes direct restitution is civil, not
criminal, so no double jeopardy principles apply. DISSENT
argues such fines are so punitive as to constitute punishment,
even if that was not intended by the legislature. CA also
approves including in the restitution the amount of child
support the victim would have paid to his ex-wife, pursuant to a
court order.
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People v. McGarry (2002) 96 Cal.App.4th 644. Defendant was
sentenced to jail and fined for misdemeanors. He had 114
excess days of credits, which the court figured at $30 per day,
or $3,420 toward fines. The court applied the 1st $2,000 to the
base restitution fine, paying it in full, and then applied the
remaining $1,420 toward the $3,400 in penalty assessments
($2,000 mandatory state penalty and $1,400 mandatory county
penalty), leaving $1,980 to pay. Defendant argues that once the
original $2,00 base fine was satisfied with no monetary
payment, there could be no penalty assessments, per Allen. CA
distinguishes Allen and concludes liability for penalty
assessments does not turn on whether the base fine was paid in
cash or in excess credits. Moreover, CA also concludes the trial
court erred in applying the excess credits to first pay off the
base fine. Instead, it should have been applied proportionately
toward the 3 components, the base fine, the state penalty, and
the county penalty. The statute expressly says the credit should
be applied to any fines on a proportional basis, and CA
concludes that means penalties as well as fines.
In re Brittany L. (2002) 99 Cal.App.4th 1381. Juvenile petition
was sustained on the basis of felony vandalism, based on the
minor throwing eggs at the victim’s home. The victim testified
he paid a $500 deductible and his insurance paid another
$3,800 for cleaning, repainting, and driveway resurfacing. The
minor claimed the driveway resurfacing ($3,500) was
unnecessary and unreasonably expensive. The court did not
allow evidence by the minor and ordered restitution only for the
$500 the victim paid directly. CA first concludes that just as in
adult restitution (see Brikett), W&I 730.6 requires full
restitution without regard to any reimbursement from other
sources. Also, since W&I 730.6 requires the court to determine
the amount of the loss, the court must allow the minor to
present evidence challenging the amount claimed by the victim,
although the court has great discretion and need not conduct a
lengthy formal hearing.
In re Johnny M. (2002) 100 Cal.App.4th 1128. Petition was
sustained against minor for damaging school property. He was
ordered to pay restitution for the labor costs of salaried
employees who repaired the damage the minor caused. CA sees
this as properly within the “economic losses” covered by W&I
730.6, which is to be interpreted expansively. CA sees that
section as modeled after PC 1202.4, and CA sees nothing
limiting the “economic losses” to out-of-pocket expenses. CA
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cites several other comparable examples that have been upheld,
and sees Friscia as inapposite.
People v. Bernal (2002) 101 Cal.App.4th 155. Defendant pled to
driving under the influence, causing great bodily injury, and
was placed on probation with conditions including restitution to
the victim per PC 1202.4 (f), for current and future medicals in
such manner as the probation officer shall prescribe. Later,
defendant’s insurance company settled with the victim, paying
$15,000 and securing a signed release. Defendant moved for a
determination that he had satisfied his restitution obligation in
full. The DA challenged that, listing more expenses of the victim
that were non-medical in nature. Defendant argued that he was
only orderd to pay medical expenses and that the release
showed payment in full. The court would not hold any full
hearing and found that the signed release meant defendant had
satisfied the restitution condition. On DA’s appeal, CA
concludes the signed release does not bar further restitution, as
there are many reasons a victim may choose to settle with an
insurance company for something less than full satisfaction. CA
relies on the reasoning of Clifton. CA finds the trial court failed
to exercise discretion, and must have a hearing (to which either
side is statutorily entitled) to exercise the available discretion.
But the CA rejects the DA contention that payments from
defendant’s insurance company cannot be used to offset
defendant’s obligation. CA rejects analogies to Birkett or Hove,
since they dealt with the totally separate issue of insurance
payments totally independent of the defendant. CA construes
payments from insurance defendant bought and paid for as
equivalent to payments directly from defendant, as the statute
requires. CA notes that if defendant had to pay even after his
own insurance paid, there would be no way for the insurance
company to recover anything and the victim would have a
windfall. Thus, while defendant may have to make payments
beyond the insurance settlement, that settlement must be an
offset against the total amount defendant would otherwise be
obligated to pay.
People v. Breazell (2002) 104 Cal.App.4th 298. Defendant pled
to possession of cocaine base and was sentenced to prison. She
was fined per H&S 11372, which authorizes fines for offenses
including the cocaine possession. She was also fined per PC
672, which authorizes fines for crimes “in relation to which no
fine is herein prescribed…” CA agrees with AG that PC 672
applies to crimes in any code, not just the penal code. But CA
rejects as absurd that “herein” means that PC 672 is
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inapplicable only if no other fine is authorized by the Penal
Code. Here, since a fine for defendant’s crime was authorized by
the H&S Code, PC 672 was inapplicable. That made the PC 672
fine an unauthorized sentence (even though it did not involve
the length of the term), so the error can be corrected and the
fine stricken despite the lack of an objection below.
People v. Moreno (2003) 108 Cal.App.4th 1. Defendant was
convicted of 187. Probation report indicated V’s family could not
be located, and nobody said anything about direct restitution.
In fact, the family had received over $4,000 from the Victims of
Crime Program for burial expenses, but that fact was not
communicated to the court. No compelling and extraordinary
reasons were cited for not imposing direct restitution, nor was
jurisdiction expressly retained. After affirmance on appeal &
remittitur, trial court granted the probation department’s tardy
request for a direct restitution order. Defendant argues PC
1202.46 does not apply as it refers only to cases where the
amount could not be determined at the original sentencing.
Furthermore, per Tillman, which was also in the context of a
failure to state reasons where compelling and extraordinary
reasons were required, def argues that it must be presumed the
trial court elected to not order restitution. CA finds Tillman
inapplicable, based on a somewhat circular conclusion that the
second sentence of PC 1202.46 says nothing in the section shall
prohibit direct restitution at any time, to correct an invalid
sentence. CA concludes that makes the sentence invalid despite
Tillman, so the error can be corrected any time.
People v. Arata (2004) 118 Cal.App.4th 195. Defendant was
originally placed on probation and a $600 restitution fine was
imposed. He later violated probation and was sent to prison,
and a new $800 restitution fine was imposed. Per Chambers,
the original fine survives the probation revocation and there is
no statutory authority to impose a second restitution fine after
revocation of probation. Even if defendant never paid the
original fine, he still owes only that fine and cannot be
subjected to a greater fine.
People v. Kunitz (2004) 122 Cal.App.4th 652. A male and female
couple both pled guilty to four counts each of forcible lewd acts
on children under 14. As part of their sentences, the trial court
imposed a restitution fine of $6,400 and a parole revocation fine
in the same amount, both payable jointly and severally by both
defendants. CA points to recurring use of the singular in the
statutes allowing these fines and concludes there was no
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legislative intent to allow joint and several liability for these
punishments. CA finds that joint and several liability was
unauthorized, so the lack of an objection below did not waive
the issue. CA distinguishes cases that allow joint and several
liability for direct victim restitution, since that is not
punishment but is akin to a civil judgment.
People v. Percelle (2005) 126 Cal.App.4th 164. Defendant was
convicted of several counts of credit card fraud, but was
acquitted on one count. Defendant was sentenced to prison and
the PC 122.4 direct restitution order included restitution to the
victim of the count for which defendant was acquitted. CA notes
that cases that allow such restitution are all in the context of a
grant of probation, which defendant is entitled to refuse if he
wishes. PC 1202.4 only authorizes restitution from a person
convicted of the crime that resulted in the loss. This victim’s
loss was not related to any of the crimes for which def was
convicted. CA concludes this was an unauthorized sentence in
excess of statutory authority, so there was no waiver by the lack
of objection below.
People v. Enos (2005) 128 Cal.App.4th 1046. Defendant had
three separate cases pending which were resolved in a single
plea bargainRestitution fines and matching parole revocation
fines of $600, $200, and $200 were imposed in the three cases
at a single sentencing hearing. Defendant argues that there was
a de facto consolidation, and that Ferris precludes more than
one restitution and parole revocation fine per case. CA
distinguishes Ferris since here the 3 cases were always treated
as separate, the cases were not tried together, no consolidation
motion was ever made, and three separate appellate records
were prepared, with 3 separate case numbers. CA also see
Ferris as more concerned with the total amount of the fine
exceeding the statutory limit for 1 case, rather than with the
number of fines. Here, the total was still far less than could be
imposed in a single case, so defendant cannot show any
prejudice.
In re Tommy A. (2005) 131 Cal.App.4th 1580. Minor used car
belonging to mother’s friend without permission and had
accident causing injury, then fled scene. He pled in juvenile
court to hit and run and was granted probation and ordered to
pay restitution for medical bills. Those bills had already been
paid by the insurer for the friend who owned the car, and a
release had been obtained from the victim for the friend and for
the minor. CA concludes per Bernal and Hamilton that the
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release did not preclude the restitution order. CA also
distinguishes Bernal to find that the insurance payment did not
preclude the restitution order because this was not insurance
obtained by or on behalf of the minor, but was independent of
the minor.
People v. Schoeb (2005) 132 Cal.App.4th 861. Defendant pled to
9 separate counts from 5 separate pending cases that had never
been consolidated. All came on for sentencing together. The trial
court imposed a $1,000 restitution for one case and 4 fines of
$400 each for the other 4 cases. CA distinguishes Ferris and
applies Enos to uphold 5 restitution fines, since PC 1202.4
applies to every case. Absent consolidatioin, these remained 5
separate cases.
People v. Willie (2005) 133 Cal.App.4th 43. In a search incident
to defendant’s arrest, $12,000 was found and seized by police.
Later, defendant was convicted and sentenced to prison, with a
$10,000 restitution fine ordered. Subsequently, the DA tried to
get the police to release the seized funds to pay the fine, but the
police wanted a court order first. The Victim Compensation
Board obtained a writ of execution and served a notice of levy
on thepolice department. Before a scheduled hearing on the writ
was held, the DA filed a motion for release of defendant’s funds
to be paid to the Victim Compensation Board. The sentencing
judge entered an order to that effect, nunc pro tunc to the date
of sentencing. Later, at a hearing on the writ of execution, all
agreed the matter had been resolved. On defendant’s appeal
from the order releasing funds, CA notes per PC 1202.43 that
restitution fines may be enforced in the manner generally
provided for enforcement of money judgments. A writ of
execution was a proper form for enforcement. CA sses analogy
between defendant’s funds held by the police and finds in an
inmate’s trust account, where $1,225 is exempt from judgment,
except that only $300 is exempt if the judgment is a restitution
fine. Here, the DA motion was not a proper method to enforce
the restitution fine, and the trial court’s jurisdiction to modify
the sentence had expired since more than 120 days had passed.
CA vacates that order and remands for further proceedings on
the writ of execution. CA notes the police department had relied
on the common law rule exempting from execution funds of an
arrestee being held for safekwwping. But CA finds that
inapplicable because defendant is no longer simply an arrestee;
he has been convicted and that is conclusive proof that the
charge against him was not trumped up in order to seize funds.
CA distinguishes Saba.
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* People v. Semaan (2005) 133 Cal.App.4th 1445. Defendant
pled guilty to grand theft and fraud. Evidence indicated he
had control of the bank accounts of two sisters-in-law who
lived in Lebanon, and he used funds from their accounts for
his benefit. Based on that control, the bank accounts were
frozen per PC 186.11 and, after defendant pled guilty, the
trial court denied claims filed by the sisters-in-law and, again
based apparently on defendant’s control, ordered them used
for restitution. The 2 claimants appeal that order. CA
concludes that per EC 115 and 500, claimants had the initial
burden of proving by a preponderance that they had a
legitimate interest in the bank accounts. They did this by
showing they were the owners of the accounts. , per EC 662.
That created a presumption that could only be rebutted by
clear and convincing evidence. Since the trial court had to
weigh evidence in making its decision, review is for
substantial evidence to uphold the ruling. While defendant’s
control of the accounts was enough to freeze them pending
the outcome of the filed charges, control alone is not
sufficient to take an innocent third party’s property to use for
restitution. Instead, the court must protect funds of an
innocent third party. As to one claimant, everyone agreed the
funds in the account were from the sale of a home that had
been in the name of her deceased husband. Defendant’s use
and control of the account did not establish the claimant had
abandoned it or gifted it to him. There was no evidence she
was even aware of what he was doing with her account. While
it is possible the account was being used for money
laundering, the People failed to prove that by clear and
convincing evidence. (The other claim is rejected in an
unpublished portion of the opinion.)
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People v. Le (2006) 136 Cal.App.4th 925. Defendant pled to PC
211 and PC 459, both involving a Longs’ store which was
entered by two crime partners who took a shopping cart full of
liquor from store without paying, and then struggled in the
parking lot with a store manager who tried to stop them. Def
endant was given CS terms for the 2 counts, and the court also
imposed a $4,800 restitution fine and a stayed $4,800 parole
revocation fine, referring to PC 1202.4, which suggests $200
times the number of years imposed (12 here) times the number
of counts. AG concedes PC 654 precluded CS terms, as the PC
459 should have been stayed per PC 654. Lack of objection
below was no waiver. Multiple victim exception does not apply,
since PC 459 is not a crime of violence unless GBI was inflicted
in its commission (per Guzman). As for the fines, CA concludes
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PC 654 also applies, since restitution fines are punishment, per
Hanson. Pearson held PC 654 applied to any punitive use. While
trial court here had power to impose fines up to $10,000 each
for a single count, it is clear the court used a formula based on
the number of counts, so it is reasonably probable a lesser fine
would have been imposed for 1 count. Since defendant was
prejudiced by counsel’s failure to object below, he gains relief on
IAC grounds and CA orders the fines reduced by half. (No
explanation why no remand to allow discretion as to amount of
fine.)
2.

Who is a “Victim” for the Purpose of a Restitution
Fine or Direct Restitution

People v. Williams (1989) 207 Cal.App.3d 1520. Defendant was
sentenced to prison, then criminal proceedings were suspended
and he was committed to CRC. Per GC 13967, defendant was
ordered to pay restitution fine, including money to V’s insurer
to reimburse for what had been paid to V. CA holds trial court
had no jurisdiction to order restitution to the insurer. GC
13967 specifies restitution to the victim. Insurer does not
become a victim by paying insured per contractual obligation.
CA notes defendant also cannot be order to make restitution to
the V for amounts that were or will be reimbursed by insurance.
CA concludes this was a simple civil judgment, which is not the
business of the criminal courts. CA also notes that because the
court had no jurisdiction to impose the order, the issue was not
waived by the failure to raise it below. (But see People v. Zito
(1992) 8 Cal.App.4th 736, 742-743, agreeing that restitution
should not include amounts reimbursed by insurance, but
finding, per Geddes, a waiver of any issue of failure to
determine what amounts may have been recovered, when that
issue was not raised below.)
People v. Blankenship (1989) 213 Cal.App.3d 992. CA holds that
restitution per amended GC 13967(c) cannot be ordered paid to
insurance company
People v. Miller (1989) 216 Cal.App.3d 758. Defendant was
convicted of selling heroin to undercover narcs - the Napa
Special Investigations Bureau (NSIB). The sentence included a
$1000 fine, with $540 of it to go to NSIB. CA holds NSIB is not
a “victim” as that term is defined in GC 13960, so that part of
the order was invalid. CA simply orders the judgment modified
to make the full $1000 payable to the State restitution Fund.
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People v. Geddes (1991) 1 Cal.App.4th 448. Trial court ordered
defendant, sentenced to prison, to pay restitution directly to the
victim of defendant’s arson. Defendant claims error in failing to
ask the victim whether he had sought or would seek
reimbursement from his insurance company. CA holds that defendant waived any issue of double compensation by failing to
raise the issue in the trial court.
People v. Broussard (1993) 5 Cal.4th 1067. Defendant was
sent to prison and ordered to pay restitution to the victim. He
argues this was improper as the victim suffered only economic
loss, not physical injury. SC notes that GC 13967 is part of the
same article as GC 13960, which defines “victim” for purposes
of the article as one who suffers physical injury. But SC also
notes Prop 8 commanded broader restitution and after Downing
pointed out the failure to fully implement this requirement, the
Legislature sought to comply. The original bill would have
added a section to the PC, which would not have been subject
to GC 13960, and it was only later that the language was
amended to be part of GC 13967. SC concludes it would be
absurd to conclude the Legislature did not intend the broad
restitution required by Prop 8, so SC concludes the Legislature
intended a broader definition of “victim” than that contained in
GC 13960! Although GC 13960.5 sets out a specific exception
to GC 13960, that does not preclude other exceptions when it
does not appear the Legislature intended 13960 to govern!
DISSENT would reluctantly follow the clear words of the
statute. (See People v. Valdez (1994) 24 Cal.App.4th 1194,
1200-1201, holding that Broussard applies retroactively.)
People v. Franco (1993) 19 Cal.App.4th 175. Defendant was
convicted of various crimes resulting from his act of shooting
and injuring a police officer. He was sentenced to prison and
ordered to pay direct restitution exceeding $13,000 to the city
that employed the officer and which had paid that amount
pursuant to its workers’ compensation obligation. CA notes per
Broussard that GC 13960 does not govern the definition of
“victim” for the purpose of GC 13967, but even aside from that
definition, CA finds the insurance cases persuasive in
concluding that the Legislature intended restitution only to
direct victims, not to indirect entities. The fact that the city was
obligated by law to provide workers’ compensation benefits does
not matter. The city is left to pursue civil remedies. The fact
that GC 13967 restitution is enforceable as a civil judgment
does not mean that section can be used to dispose of any civil
liabilities. CA also notes that restitution cannot be ordered
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directly to the officer for losses that have been reimbursed by
the city, since the purpose of the statute is to make the victim
whole, not to provide a double remedy. Finally, CA notes there
was no reason to consider a mandatory restitution fine, since
the direct restitution order exceeded $10,000, so the case is
remanded to determine whether a restitution fine should be
imposed.
*People v. Gough (1993) 19 Cal.App.4th 630. Per Williams, CA
concludes that the hospital that treated a murder victim is
not a victim of the murder, so it was improper to order GC
13967 restitution to the hospital.

REVIEW
GRANTED

People v. Crow (1993) 6 Cal.4th 952. SC upholds restitution to
County Welfare Dept., as the victim in a welfare fraud case.
Reimbursing the government for its loss is consistent with the
purpose of the restitution requirement. The rational of Narron (a
probation condition case) applies equally to restitution after
denying probation. Per Broussard, the GC 13960 restrictive
definition of person does not control GC 13967.
*People v. Severns (1994) 24 Cal.App.4th 1140. Defendant
was convicted of felony drunk driving, placed on probation,
and ordered to pay restitution to the Department of Health, to
reimburse for Medi-Cal payments made on behalf of the
victim. CA holds that PC 1203.04, enacted in 1983 as part of
the implementation of Prop 8 restitution, does not provide for
direct restitution, as a condition of probation, to an indirect
victim. (CA reasoning seems to apply equally to restitution
ordered along with a prison term.) Rather, it provides only for
restitution to direct victims, or to the Restitution Fund when
there is no direct victim. This shows a legislative intent
against restitution to indirect victims, especially in light of
the rejection of a bill that would have expressly provided for
indirect victims. CA rejects Narron for failing to consider PC
1203.04, and rejects Clark and related cases that pre-date PC
1203.04. CA finds the error jurisdictional, since the court
had no authority to order restitution to the indirect victim, so
the failure to object below was not a waiver. CA remands for
consideration of ordering payment to the Restitution Fund,
with no discussion of the language that indicates such an
order is proper only when there is no direct victim.

REVIEW
GRANTED

*People v. Bruce (1994) 24 Cal.App.4th 1150. Applying
Severns to a case where probation was denied and a prison
term imposed, CA holds that it was improper to order

REVIEW
GRANTED
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restitution to an indirect victim - the insurance company that
paid for the loss its client suffered in a burglary. Cases
upholding such restitution as a condition of probation are
rejected as wrongly decided. CA remands for determination
whether payment to the Restitution Fund should be ordered
instead, rejecting Blankenship’s conclusion that $4,000 is too
small an amount to justify further judicial proceedings.
*People v. Sargent (1994) 25 Cal.App.4th 766. Defendant was
convicted of arson of a structure, sentenced to prison, and
was ordered to pay $500 restitution to the owner of the
building and over $2,500 restitution to the fire department
that responded to the call. CA vacates the restitution to the
fire department. A governmental entity can be a victim, such
as when a fire truck is vandalized. But here, the expenses
were normal operating expenses incidental to the
department’s responsibility to fight fires. Absent any showing
of any expenses over and above normal operating expenses,
the fire department is not a victim. (CA never makes it clear
whether a response to an emergency call, by a department
that does that all the time, is an expense beyond ordinary
operations and the record here is just incomplete, or whether
such a response is ordinary.) CA vacates the fine rather than
remand since defendant will still have to pay $500 restitution
to the victim, and as a 24 year old alcoholic with no
significant work history and no assets, the likelihood of
collecting any more money from him is realistically
outweighed by the costs of a new hearing.

REVIEW
GRANTED

*People v. Jimenez (1994) 27 Cal.App.4th 55.CA rejects
Severns and concludes that restitution as a condition of
probation may be ordered paid to an indirect victim such as
an insurance company.

REVIEW
GRANTED

*People v. Mendoza (1994) 28 Cal.App.4th 568. Defendant
was convicted of selling drugs to an undercover agent. $70 in
county funds was used to make 2 purchases. Defendant was
ordered to pay a $2,000 restitution fine and $70 restitution to
the Narcotics Task Force, and now challenges the authority
to order restitution to the Task Force as a “victim.” CA first
finds no waiver by failing to object below, since waiver does
not apply where the court exceeded its statutory sentencing
authority. On the merits, CA concludes per Miller that, while
a governmental agency can be a victim in some contexts, this
is not one of them as this would mean restitution would be
mandatory in every case for all costs of investigation. CA also

REVIEW
GRANTED
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notes that H&S 11501 expressly sets forth a means for
recovering such funds. CA stresses that it is not deciding this
is a special statute that controls over the general restitution
statute, but it is relevant to show that it is not necessary to
construe such an agency as a victim since it has other means
to recover such funds. BUT this principle does not apply in
the context of restitution as a condition of probation - see
*People v. Hart (1994) 29 Cal.App.4th 560 - REVIEW
GRANTED.)
People v. Sexton (1995) 33 Cal.App.4th 64. Defendant was
placed on probation on conditions that included restitution of
approximately $3,000 to an insurance company, to compensate
for its payments to its insured, whose car defendant stole and
damaged. CA notes the split among cases regarding whether it
is proper to order restitution to a victim’s insurer, but CA finds
both lines of cases obsolete in light of the amendment to PC
1203.04, effective 9/28/94, which says restitution can be
ordered to a legal or commercial entity when it is a direct victim
of a crime. CA concludes this means restitution cannot be
ordered for an indirect victim, such as an insurance company.
CA concludes defendant is entitled to the benefit of this
ameliorative change in the law, per Estrada. However, CA
remands with a statement that the trial court could still order
the same amount of restitution, payable to the direct victim,
and then let the victim and insurance company work it out. Or
the trial court could order a larger restitution fine.
*People v. Correia (1995) 36 Cal.App.4th 1779. CA disagrees
with Sexton and holds that even after the 1994 amendment,
adding PC 1203.04, subd. (j), it remains proper to order
restitution as a condition of probation to an insurance
company that had to compensate the direct victim. CA
concludes language allowing restitution to non-individuals
who are direct victims was intended only to expand
restitution to non-individuals, not to restrict restitution to a
narrower class than was previously permitted in the
condition of probation context. CA also notes that, while the
probation report did not specify the amount of damages,
defendants did eventually get adequate notice and did not
challenge the amounts ordered or take advantage of further
opportunities to object to the amount. Also, there was
adequate information to allow the trial court to assess ability
to pay and defendants never claimed lack of ability to pay, so
that issue was also waived for appeal.
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People v. Kwolek (1995) 40 Cal.App.4th 1521. Defendant argues
a $19,806 restitution order to the State Board of Control was
improper since the Board was not a victim just because it paid
out a claim made by defendant’s victim. CA disagrees. A
governmental agency can be a victim, per Crow. CA does not see
this as analogous to an insurer since the Board functions
without an quid pro quo, in that it awards emergency funds
without receiving any premium or other consideration in return.
CA also notes an amendment to PC 1202.4, effective after the
present crime, which specifies that payments should be made to
the restitution fund to the extent the victim has received
assistance from the fund. CA sees this as reflective of legislative
intent. CA sees no problem with retrospective application since
this does not change the substantive provisions of restitution
law, but only affect the procedural issue of where the payments
go. Thus, defendant is not prejudiced by retrospective
application and there is not violation of the prohibition against
ex post facto laws. CA does delete a $5,000 restitution fine,
since direct restitution is to be made in lieu of a restitution fine.
People v. Ortiz (1997) 53 Cal.App.4th 791. Defendant was
arrested with 53,000 counterfeit cassette tapes, convicted of PC
653w, subd. (a), and was placed on probation. As a condition of
probation, he was ordered to pay over $7,500 in restitution to a
non-profit trade organization which represented a group of
Latin American music labels. Part of the restitution was to
reimburse the trade organization for the costs of its
investigation, which led to the arrest, and $2,000 was for the
estimated economic loss. CA first holds that the trade
organization was properly considered a victim. The companies
would have been entitled to recover expenses if they had
investigated directly, and CA sees no reason why they should be
disadvantaged for having formed a trade organization to combat
tape piracy. CA also holds that the organization’s out-of-pocket
investigation expenses were a proper subject for restitution,
since economic loss includes loss of any kind, not just lost
profits or wages. Friscia is distinguished because there no outof-pocket losses were shown. CA also upholds the $2,000
estimate for lost sales, finding a rational basis for the
calculation - the trial court extrapolated from $1,150 in cash
found in defendant’s bedroom, the presence of 53,000 tapes
being offered for sale for 75-80 cents each (indicating 1,500
tapes had been sold to result in the $1,150 cash), the fact that
defendant apparently did not consider it unusual to sell 250
tapes at a time, the presence of labeling and packaging
materials which would have cost the proceeds of another 500
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sales, and the conservative estimate of $1 lost per tape by the
victims, for the estimated 2,000 tapes sold illegally.
*People v. Birkett (1997) 54 Cal.App.4th 1438. Reviewing the
several statutory amendments and conflicting caselaw
regarding the propriety of ordering the payment of restitution
to an insurance company, and the distinctions that have
been made in regard to whether restitution is a condition of
probation or imposed along with a prison sentence, CA notes
that now there is a single statute covering restitution in both
probation and non-probation cases, that refers to “direct”
victims. CA rejects Sexton’s rationale as too narrow and
concludes that an insurance company should be considered
a direct victim, at least after it has already indemnified the
victim. CA sets forth several reasons why such restitution is
appropriate, and why its nonavailability would be unfair and
illogical.

REVIEW
GRANTED

People v. Torres (1997) 59 Cal.App.4th 1. CA holds that a law
enforcement agency does not become the “direct victim” of a
crime entitling it to receive direct restitution reimbursing cash
spent buying drugs in undercover transactions before arresting
a drug dealer. Law enforcement agencies can be “direct victims”
only when they are victimized, not when they spend money
investigating crime.
*People v. Sullivan (1998) 61 Cal.App.4th 337. CA upholds PC
1202.4 restitution order reimbursing a victim for medical
expenses that had been paid by his insurance company. CA
agrees with dictum in Sexton - while direct restitution to an
indirect victim, such as an insurance company, may be
precluded, that does not preclude restitution to the victim
who has already been reimbursed by an insurance company.
It is up to the insurer and the insured to work out any
repayment, under the terms of their policy. CA finds this
analogous to the collateral source rule in California tort law.
Most insurance policies today have provisions for such
repayment to the insurance company, but even if any
windfall to the victim did result, that is better than giving a
windfall to the defendant, who would escape responsibility
just because his victim had chosen to buy insurance. CA also
sees this as analogous to Dalvito, which involved a
bankruptcy context. CA also concludes, in brief discussion,
that restitution for costs incurred for psychiatric treatment
and prescriptions was proper, since those constitute
economic losses just as much as any other medical expenses,
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even if they result from psychological harm.
*People v. Turner (1999) 69 Cal.App.4th 85. Defendant, an
attorney, was convicted of embezzling funds from clients. He
was sentenced to prison and ordered to pay restitution to
several specified victims, including over $40,000 to the State
Bar as reimbursement for funds it had paid to victims from
its Client Security Fund. CA upholds the restitution order.
The Bar was not acting in the role of an insurance company.
This was a fund created by statute, just like the Restitution
Fund, and once payment is made to a victim the Bar is
statutorily subrogated to the rights of the victim to the extent
of the payment. CA sees no rational basis for distinguishing
between the two parallel mechanisms that serve the same
function. Restitution could have been awarded to the victims
and then diverted to the Bar, and there is no reason to
preclude accomplishing that directly, as a quasi-substitute
for the Restitution Fund.

REVIEW
GRANTED

People v. Birkett (1999) 21 Cal.4th 226. In the context of
restitution as a condition of probation, SC concludes that
“direct victim” in PC 1203.04 refers only to the actual victim,
and an insurance company who indemnifies that victims does
not step into the shoes of the victim to become a direct victim.
SC
relies
heavily
on
provisions expressly
directing
reimbursement to the restitution fund, when it has already paid
the victim, and the absence of such provisions for insurance
companies. SC also concludes such restitution to an insurance
company is not even allowed as a matter of discretion, since
statutory provisions require full restitution to the direct victim,
indicating a legislative intent for no restitution to indirect
victims. SC sees nothing irrational in leaving complex issues of
restitution to insurance companies to civil litigation. However,
fn. 19 indicate that a victim who has recovered from an
insurance company and then receives restitution is likely to be
contractually obliged to return the excess funds to the
insurance company.
People v. Hove (1999) 76 Cal.App.4th 1266. Defendant was
sentenced to prison for driving under the influence with one
prior strike, and was ordered to pay restitution of nearly
$300,000. The victim was left in a vegetative state and had
major medical expenses, but all were paid by MediCal and/or
MediCare. Following the rationale of Birkett, CA concludes that
the fact that the victim had no out-of-pocket economic loss
makes no difference. MediCal and/or MediCare can seek
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recovery from the victim, but if they do not he may reap a
windfall. CA also finds the order supported by substantial
evidence, even though the amount was based on billings, while
the amount actually paid was far smaller. CA sees no need for
the trial court to explore the reasons for that difference, since
trial courts have great discretion in this area, and since the
victim will undoubtedly continue to have substantial medical
costs in the future.
People v. Moloy (2000) 84 Cal.App.4th 257. Defendant conspired
with a group of attorneys, medical professionals, and DMV
employees to cause unsuspecting motorists to collide with
vehicles driven by their associates, who then submitted false
insurance claims, netting nearly $40,000 for defendant.
Defendant was ordered to pay that amount in restitution to the
insurance companies. CA upholds this, distinguishing Birkett
because in these circumstances it was the insurance companies
and not the motorists who were the objects of the fraudulent
claims that were filed.
People v. O’Casey (2001) 88 Cal.App.4th 967. Defendant filed
false workmen’s comp claim and collected benefits from the
employer’s insurance company. CA upholds order of restitution
to the insurance company, finding it to be a direct victim in
these circumstances. Birkett is distinguished as involving
reimbursement by an insurance company to the insured. Here,
the payments were made from the insurance company directly
to defendant, and to medical providers for defendant’s benefit,
as a result of fraud or misrepresentation. CA stresses that
defendant did not plead guilty to fraudulently obtaining the
property of the employer; instead, she pled to workers’
compensation insurance fraud.
People v. Minor (2002) 96 Cal.App.4th 29,. Defendant was
convicted of county infractions re: accumulating trash on land,
having non-permitted structure, and maintaining hog far
without needed permit. Defendant was ordered to bring
property into compliance and to repay the costs of investigating,
analyzing, and prosecuting the case against him. Though
phrased by the trial court as restitution, CA never actually
analyzes this in terms of restitution (perhaps because there was
neither a probationary term nor a prison term). CA finds the
state’s general law provides for the government to bear the costs
of law enforcement. This county’s ordinance provides for such
reimbursement, but the state general law controls criminal
penalties and preempts that unless there is authorizing
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legislation. CA finds such legislation for cities, but not for
counties.CA also concludes that even if this is viewed as a
zoning ordinance, it still remains subject to the state’s general
law.
*People v. Chaghouri (2002) 103 Cal.App.4th 464. State Board
of Equalization investigated defendant for fraudulent sales
tax returns resulting in convictions, 25% penalty for unpaid
taxes, and pre-judgment and post-judgment interest. Board
also wants over $120,000 restitution for costs of its
investigation. CA notes restitution is normally not available to
a law enforcement agency for general investigative expenses.
Statutes gives the Franchise Tax Board the right to
restitution for investigation costs, but no similar statute
applies to the Board of Equalization. CA concludes the Board
was not a direct victim. CA suggests the Legislature consider
a special provision of the Board, but until it does, no
restitution is permissible in this situation.
In re Brian N. (2004) 120 Cal.App.4th 591. Minor, playing with
fireworks in a vacant field, started a grass fire. He was adjudged
a ward and was ordered to pay restitution of $1,195.41 to the
fire department, mostly for costs of labor. CA concludes the fire
department is a direct victim, by analogy to cases re: welfare
department being a victim of welfare fraud. In addition to
property damage, restitution orders may properly include the
value of lost employee work product. (Disapproved in People v.
Martinez (2005) 36 Cal.4th 384.)
People v. O’Neal (2004) 122 Cal.App.4th 817. During times when
defendant cared for his girlfriend’s 8 year old daughter and 12
year old son, defendant molested the daughter. After he was
convicted for that the girl’s brother was also psychologically
distressed at the way defendant had played the brother and
sister off against each other, increasing their sibling rivalry. Per
PC 1202.4, defendant was ordered to pay restitution to the
agency that supplied the boy’s counseling services. Defendant
argues this was improper as the boy was not a victim. CA first
sees the issue waived by lack of objection below. CA notes the
statute refers to the victim or the surviving immediate family of
the direct victim, but sidesteps whether this means family
members do not qualify unless the direct victim dies. CA simply
concludes that the boy was also a direct victim of defendant’s
offense. While the boy was not molested, the trial court could
properly conclude that defendant’s crime caused emotional
damage to the boy, making him a victim.
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People v. Ozcan (2004) 124 Cal.App.4th 1072. Defendant pled
per bargain to grand theft and filing false sales tax returns,
after an investigation by the State Board of Equalization and the
Division of Measurement Standards showed false labeling and
advertising. Other counts were dismissed per the bargain,
subject to a Harvey waiver that allowed them to be considered
for sentencing and restitution. The People appeal, arguing error
in the trial court’s refusal to order restitution for investigative
costs by the government agencies that investigated the crime.
CA concedes that such costs are not generally recoverable
under PC 1202.4, since the government agencies here were not
direct victims of the crimes. CA refuses to apply the public
safety exception of Narron, since it was not raised below and
since the agencies here were motivated by a desire to collect
taxes, not a desire to secure public safety. But PC 12015.5
provides for reimbursement of investigative costs after criminal
convictions for weights and measures provisions of the B&P
code. CA concedes defendant was not convicted of any such
crime, but the dismissed counts do include such crimes, and
CA concludes without analysis that the Harvey waiver brings
defendant within PC 12015.5, apparently equating the court’s
right to consider those counts with being convicted of those
counts. Thus, restitution was mandated.
People v. Martinez (2005) 36 Cal.4th 384. Defendant was
convicted of attempting to manufacture methamphetamine. As
a result of his crime, a state agency was mandated to clean up
the hazardous substances. At sentencing, defendant was
ordered to pay more than $5,400 per PC 1202.4, as restitution
to the state agency. SC holds PC 1202.4 did not apply here,
since the statutory definition of “direct victim” has been
construed to apply to government agencies only in cases such
as tax evasion or theft of agency property, where the crime is
committed against the agency. Here, defendant’s attempt to
manufacture methamphetamine was not committed against the
state agency, nor was the agency an immediate object of the
crime. While the state constitution does mandate restitution to
any person who suffers a loss, the state has carried out that
mandate by enacting a comprehensive statutory scheme that
includes provisions for government agencies to recover costs.
Here, the legislature provided for civil actions per H&S 11470.1
or recovery of costs in the criminal action per H&S 11470.2.
Since neither of those exclusive procedures was followed here,
the restitution order must be vacated. In fn. 2. SC disapproves
In re Brian N. (2004) 120 Cal.App.4th 591, which upheld
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restitution to a fire department for fighting a fire set by the
minor.
People v. Saint-Amans (2005) 131 Cal.App.4th 1076. In the
context of restitution as a condition of probation, CA finds
defendant was properly ordered to reimburse a bank for losses
after defendant opened an account, succeeded in transferring
funds from another account to his account, and withdrew some
of those funds. During discussions before sentencing, it was
determined that the bank had submitted a claim for $10,000 it
had paid to the other account holder, although there was also
mention of the other account holder having been reimbursed by
the FDIC. While this was a conflict, CA finds substantial
evidence to support the conclusion the bank suffered a loss. CA
also finds the bank was a victim, since it was not acting as an
insurer or indemnitor in reimbursing the account holder for his
loss. Here, the bank was the object of the crime in that
defendant had entered bank premises, used the bank’s account
system, and deceived bank employees. Indeed, defendant pled
guilty to commercial burglary, further indicating the victim was
the bank and not an individual.
3.

What Constitutes a “Result” of the Criminal Activity

People v. Beck (1993) 17 Cal.App.4th 209. Rejecting a narrow
definition of “victim,” CA concludes that restitution ordered per
GC 13967 can cover pure economic losses, not just losses
resulting from physical or emotional injuries.
*People v. Diaz (1993) 20 Cal.App.4th 1257. Burglary victim
arrived home as police had caught a burglar in her house.
Seeing an officer with a gun and concerned about being in
the line of fire, she made a hasty “K-turn,” stripping her
transmission gears in the process. CA upholds Government
Code § 13967 (c) restitution to the victim for the cost of the
transmission repair. CA distinguishes Scroggins and Richards
and concludes that the legislative intent requires a broad
interpretation of “result of criminal activity,” Opinion on
remand after review granted.
People v. Nguyen (1994) 23 Cal.App.4th 32. CA first notes that
restitution can be ordered for property crimes, and that joint
and several liability is proper among crime partners. CA goes on
to hold here that it was proper to order restitution for the
money lost when the victim had to close her business in order
to go to court to testify. The statute speaks of full restitution for
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all economic losses, so CA construes it liberally to include this.
CA also notes the probation restitution statute refers to this
type of loss specifically, demonstrating that it is a proper loss to
consider.
People v. Lyon (1996) 49 Cal.App.4th 1521. Defendant was
convicted of embezzling a large sum of money and was
sentenced to prison. He was ordered to pay restitution and
challenges the validity of 2 components: 1) the cost of attorney
fees incurred by the victim in successfully preventing disposal
of assets by defendant; and, 2) the cost of attorney fees incurred
by the victim in successfully resisting efforts by defendant in
the criminal case to gain extensive discovery of the victim’s
business records. CA has no problem with the first component
being valid restitution. This was an economic loss to the victim
and was a result of the crime, in that the response of the victim
in attempting to preserve the assets was proper, necessary and
logical. But CA comes to the opposite conclusion regarding
expenses in opposing discovery. That was not a result of the
crime, but rather from the defense of the charges. Also,
defendant has a constitutional right to prepare his defense and
discovery is a means of doing that. If defendants are subject to
having to pay for the costs of resisting discovery, that would put
a chilling effect on the exercise of a constitutional right.
*In re Walter S. (2001) 89 Cal.App.4th 946. Minor was made a
ward based on his possession of a sawed-off shotgun, while
riding with other gang members in a car stolen earlier that
day by other gang members. CA finds no basis for the order
of restitution to the owner of the stolen car. The minor was
not charged with or found to have committed theft of the car
or any crime against the owner of the car.
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People v. Mearns (2002) 97 Cal.App.4th 493. Defendant was
convicted of rape. Evidence showed he entered the victim’s
mobile home while she was not there, hid in her bedroom until
she arrived, then surprised and raped her, telling her he knew
where she lived and where her 8 year old boy went to school,
and he would hurt the boy if she did not keep quiet. Following
the incident, the victim was in constant fear of being assaulted
again, in her shoddily-constructed mobile home which could
not be made secure. She sold the mobile home to the first
person who made an offer, for $13,000, even though she could
have gotten more if she had waited longer. She bought a new
and more secure one in a gated community for $26,575.
Defendant was ordered to pay the $13,575 difference as
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restitution for relocation expenses. CA finds no abuse in that
order, as the legislature intended a broad construction of
restitution to cover economic loss. Here, the reaction of the
victim was reasonable under the circumstances. Even if she
was not technically relocating away from defendant (who was in
custody when she moved, though not yet convicted), this
constituted an economic loss even if not technically within the
“relocation” provisions.
People v. Maheshwari (2003) 107 Cal.App.4th 1406. Defendant
embezzled over $300,000 from his employer. The employer sued
and won. A criminal investogation followed, and then defendant
was convicted of embezzlement. The restitution order included
attorney fees and private investigation fees that were incurred
in the civil suit. The attorney fees had not bee recoverable in the
civil suit, since they were due to a reasonable contingency fee
agreement. Indeed, no part of the civil judgment had been
collected. CA finds these fees were a proper part of the criminal
restitution order, as they were feese and costs incurred in
collecting the stolen funds. The civil action was a proper,
necessary, and logical result of defendant’s crime. Friscia is
inapplicable as it was based on a different statute and a
different context. Here, PC 1202.4 expressly authorizes
restitution for costs of collection. CA finds no windfall as there
has been no showing the victim ever recovered the investigation
fees from the civil suit, or any other part of the judgment.
Anything poaid toward the criminal restitution order will be
credited against the civil judgment per PC 1202.4, so there is no
danger of a windfall.
People v. Kleinman (2004) 123 Cal.App.4th 1476. Defendant was
placed n probation for hit and run and was ordered to pay
restitution for the expenses of the victim of the car accident.
Probation was later revoked and a prison sentence imposed,
with a new order for restitution. Defendant argues that the
restitution order was invalid since the injuries were the result of
the accident, not a result of the criminal activity of hit and run.
CA notes cases that allow restitution orders for hit and run in
the probation context. CA concludes it need not decide whether
that also applies outside of the probation context. Instead, CA
relies on PC 1202.4, which provides for continued a continuing
duty to pay restitution ordered as a condition of probation even
after a revocation and prison sentence; as long as the probation
condition was valid when entered, it survives revocation
regardless of whether it could have been attached to an initial
prison commitment.
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People v. Leon (2004) 124 Cal.App.4th 620. Defendant was
convicted of grand theft and passing a stolen check for $2,450.
A co-defendant was also convicted of grand theft and passing 3
stolen checks for $11,000. Defendant was ordered to pay the
full $13,450 victim restitution jointly and severally with his codefendant. CA finds that order improper, since $11,000 of the
loss was based solely on crimes committed by the co-defendant,
and were not a result of defendant’s crimes. CA sees no
evidence defendant aided or abetted in the checks passed by the
co-defendant.
People v. Keichler (2005) 129 Cal.App.4th 1039. Defendant
seriously beat 3 men who were all members of the Hmong
community. CA upholds restitution order that included over
$3,000 for expenses incurred for traditional Hmong healing
ceremonies and herbal medicines. Evidence showed Hmongs
believe the body has a number of spirits and some may feel
threatened and leave the body after a traumatic event. If such
spirits do not return, the person will be continuously ill. A spirit
calling ceremony, including the sacrifice of cows or chickens, is
necessary to call the spirits back to the body. CA sees these
expenses as economic loss that resulted from defendant’s crime.
CA sees this as no different than counseling or other
psychological treatment.
People v. Rubics (2006) 136 Cal.App.4th 452. Defendant was
involved in an accident causing a death and then fled the scene,
resulting in plea to VC 20001(a) and (b)(2) (felony hit and run
after accident resulting in death) and prison sentence. CA
upholds restitution order for $44,414 for funeral expenses. CA
upholds the restitution. While the gravaman of the crime may
be the flight and not the accident, an accident resulting in
death was nonetheless an element here, so the loss was a result
of defendant’s crimes. Probation condition cases are not
determinative, but their analyses are relevant and support the
conclusion that one purpose of VC 20001 is to make a driver
take responsibility for damages caused by the accident.
4.

Failure to Mention Restitution as a Consequence of
a Plea or Term of a Plea Bargain

People v. Oberreuter (1988) 204 Cal.App.3d 884. Defendant pled
to ADW and was not advised of possibility of restitution fine. CA
holds this is a consequence that must be specified. Defendant
did sign a HARVEY waiver that mentioned considering
dismissed counts for various purposes, including restitution,
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but CA finds that inadequate to overcome the specific advice
re:consequences which did not mention fine. Noting defendant
has served a substantial part of his sentence, CA does not
remand but instead accepts suggestion by both sides that the
fine should be stricken, per MANCHENO power to fashion a fair
remedy. (But see *People v. Walker (1990) 223 Cal.App.3d 282,
rejecting such a remedy, but then review was granted.) DISSENT finds no authority to strike the fine, which is mandatory
except in circumstances not shown here. DISSENT would also
find the HARVEY waiver was enough to advise of possible
restitution, but it still did not advise him restitution fine was
mandatory and would operate as a civil judgment, which
DISSENT finds are also consequences. DISSENT would remand
for withdrawal of plea if desired.
People v. Robinson (1988) 205 Cal.App.3d 280. CA holds that
since imposition of a restitution fine is mandatory, it is a direct
consequence of a plea and advice of such a consequence is
required per BUNNELL. However, CA refuses to either strike the
fine or vacate the plea, since defendant has neither sought nor
received a certificate of probable cause. Since he is attacking
the validity of his plea, the certificate of probable cause is a
prerequisite to appellate review. CA dismisses the appeal. (No
discussion of any right to some type of relief in view of clear
non-frivolous nature of the claim.)
People v. Davis (1988) 205 Cal.App.3d 1305. Defendant pled to
1 count for dismissal of another and was advised he faced
maximum of 10 years in prison. He was sentenced to 10 years
plus $100 restitution fine. CA finds no violation of bargain. Fine
was mandatory and nothing in bargain expressly limited this
mandatory aspect of the sentence. CA refuses to imply a term
deleting any fine as there is no public policy in favor of that as
there was in ARBUCKLE and HARVEY. Here, public policy
favors the fine. As for failure to advise of this consequence of
the plea, CA notes defendant must show prejudice. The fact
that he tried to withdraw plea for other reasons does not prove
he would not have pled had he known of the relatively small
$100 fine. Evidence against him was strong and a jury trial
would have meant more prison time plus the fine. While the
possible $10,000 fine was a severe consequence, the actual
$100 fine was the minimum allowed, so no prejudice is
possible.
People v. Ross (1990) 217 Cal.App.3d 872. Defendant pled and
was assessed restitution fine which she attacks since no
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mention of it was made when she pled. CA reviews conflicting
cases and concludes advice would have been a simple task.
Where part of sentence has already been served, plea
withdrawal is inadequate remedy. PC 1202.4 allows waiver of
restitution fine for compelling and extraordinary reasons. CA
finds that failure to advise defendant of such consequences is 1
reason that justifies waiver of fine. (But see *People v. Walker
(1990) 223 Cal.App.3d 282, rejecting such a remedy, but then
review was granted.) CA affirms conviction and strikes fine.
People v. Melton (1990) 218 Cal.App.3d 1406. Defendants were
assessed $5000 restitution fines in addition to long prison
terms despite the fact that the restitution fine was never
mentioned as a term of their plea bargains or as a consequence
of their guilty pleas. CA notes cases going both ways, and
agrees the fine is a direct consequence of the plea that should
be specified when the plea is taken. However, CA concludes that
the issue was waived because the probation report
recommended the fine, def endants were clearly familiar with
the contents of the report, and they failed to object to the fine at
sentencing. CA finds this demonstrates the fine was no
surprise. CA stresses the combination of silence in the face of
the probation report and when the fine was imposed, leaving it
unclear if silence at sentencing would suffice in cases where the
fine was not mentioned in the probation report. CA notes that if
defendant had objected, the trial court could have allowed
withdrawal of the pleas or modification of the amount of the
fines.
People v. Williams (1990) 224 Cal.App.3d 179. Defendant was
sentenced to prison and assessed a $250 restitution fine after a
plea bargain in which he had never been advised of the
possibility of such a fine. CA notes both the “consequences of
plea” aspect and the “violation of plea bargain” aspect of the
issue, discusses 5 prior cases on the point, follows ROSS and
OBERREUTER, rejects DAVIS and MELTON, and concludes
that the mere recommendation of a restitution fine in the
probation report, which defendant may or may not have read, is
not a sufficient basis for overcoming the defects in the plea
bargain and waiver of rights. CA criticizes DAVIS’ refusal to
imply a “no fine” condition; concluding that what DAVIS really
did was imply a “fine” condition when none had been specified.
People v. Glennon (1990) 225 Cal.App.3d 101. Defendant pled
as charged with no plea bargain with DA, but the judge gave an
indicated sentence and said that if the sentencing judge
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withdrew approval of the indicated sentence defendant could
withdraw his plea. Sentence was later imposed as indicated, but
also included a $10,000 restitution fine that had never been
mentioned at plea. CA agrees defendant should have been
informed of the fine when he pled. Since there was no plea
bargain, though, there was no breach so there is no
constitutional issue that merits specific performance even
though defendant has served much of the prison term already.
This is simply a failure to advise of all consequences and
prejudice should be shown before relief is warranted. CA sees
no prejudice, as defendant has not claimed he would not have
pled if he had been advised of fine, and defendant has expressly
failed to challenge his plea at sentencing or on appeal. But CA
is troubled by the judge’s statement that defendant could
withdraw his plea if the sentence was not as indicated. CA
states without explanation that such a statement was
unnecessary, but since it was made defendant will be given the
opportunity to withdraw his plea if he does not want to accept
fine.
People v. Walker (1991) 54 Cal.3d 1013. Defendant pled per
bargain that specified punishment and did not mention a
restitution fine. Defendant had been advised that the maximum
consequences included a $10,000 fine. The sentence imposed
included a $5,000 restitution fine. On appeal, defendant sought
to have the fine stricken as a violation of the plea bargain. SC
holds: A possible $10,000 restitution fine is a direct
consequence of a plea and should be included in advisement’s.
An error in failing to advise fully as to consequences does not
merit relief, even if brought to the court’s attention at
sentencing, unless defendant can show prejudice - that he
would not have pled if properly advised. Also, such an error is
waived if no objection is made when the fine is imposed. Where
there is prejudice and a timely objection, the court should
either impose the statutory minimum $100 fine or allow withdrawal of the plea. When the plea is pursuant to a plea bargain,
a restitution fine, although not punitive, is severe enough to
qualify as punishment. If a trial court gives full PC 1192.5
admonitions and no objection to the violation of the plea
bargain is made at sentencing, the error is waived. But if the
court fails to give complete PC 1192.5 admonitions, failure to
object is not a waiver. When breach of the bargain is raised at
sentencing, the court should allow withdrawal of the plea, or
reduce the fine to the statutory minimum of $100, since that
will substantially comply with the bargain. When the issue is
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first raised on appeal, the proper remedy is to reduce the fine to
$100.
People v. Clark (1992) 7 Cal.App.4th 1041. Defendant was
advised of the maximum term and fine, then pled to possession
of methamphetamine (H&S 11377) per bargain that assured
him no more than 6 months in jail as a condition of probation.
He was never told that the judge could deviate from the bargain,
but that any deviation would give him the right to withdraw his
plea. At sentencing, he was given the 6 months, plus a $500
fine, plus penalty assessments ($350), plus a $100 restitution
fine, plus a $50 lab fee and a $100 drug education fee. CA
concludes per Walker that defendant is entitled to a remedy for
the violation of the bargain. Only the restitution fine, lab fee,
and drug education fee were mandated, and the $1,100 total is
deemed a significant deviation from the bargain. CA remands
for the trial court to fashion a remedy, with no hint of what the
remedy should be.
People v. Nystrom (1992) 7 Cal.App.4th 1177. Defendant pled
per plea bargain and was informed of possible $20,000 fine and
of possible “Restitution and/or a restitution fine. ($100$10,000.)” Eventual sentence included direct restitution of
$12,866. CA holds that the and/or language adequately informed defendant that he could be subjected to direct
restitution as well as a restitution fine. In any event, even if
defendant assumed direct restitution would have been limited
to $10,000, Walker is satisfied because defendant was told his
monetary liability could be as much as $30,000 and he did not
complain, so lack of prejudice is clear.
People v. Lytle (1992) 10 Cal.App.4th 1. Defendant pled per
bargain after being advised he could be ordered to pay a
restitution fine of $100 to $10,000. At sentencing, a $5,000
restitution fine was imposed without objection. On appeal,
defendant claims that the failure to advise him that a
restitution fine of at least $100 was mandatory misled him into
believing that he would have an opportunity to try to persuade
the court to impose no fine. CA holds even if there was error,
there is no basis for relief. Only $100 was mandatory; the rest
was discretionary. Per Walker, the mandatory $100 fine is not a
significant penalty. Defendant was advised of a possible
$10,000 fine and received only a $5,000 fine, so he has no basis
to complain the fine was excessive.
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People v. DeFilippis (1992) 9 Cal.App. 4th 1876. Defendant pled
per bargain that assured dismissal of other counts, but put no
restrictions on sentencing. He was not advised that a restitution
fine must or could be imposed. At sentencing, a $500
restitution fine was imposed, and no objection was made. CA
notes that Walker distinguished violations of plea bargains from
mere failures to advise of consequences of the plea. Here, there
was no violation of the plea bargain, only a failure to advise of
consequences. In that situation, the failure to object below
waived any error.
People v. Valdez (1994) 24 Cal.App.4th 1194. Defendant robbed
victim, stealing her purse with $800, only $110 of which was
recovered and returned. Defendant pled per bargain and was
told he would be fined at least $200, but not more than
$10,000. Direct restitution was not mentioned, nor was any
imposed. $200 restitution fine was imposed. On defendant’s
appeal, CA holds that GC 13967 mandates direct restitution
when the victim has suffered a loss, and the failure to impose
direct restitution makes this an unauthorized sentence which
can be corrected even on defendant’s appeal. Per Broussard,
victim here is a victim despite the lack of any physical injury,
and CA has no problem applying Broussard retroactively since
no other case had held differently. The “in lieu of” language of
GC 13967 means only that the restitution fine can be reduced
or eliminated, but not the direct restitution, unless the court
identifies clear and compelling reasons why less than full
restitution should be imposed. The plea agreement has no effect
since the victim’s constitutional right to direct restitution is not
a matter that is subject to bargaining. It was error to fail to
advise defendant that direct restitution would be ordered, so on
remand defendant should have an opportunity to show
prejudice from the lack of such advice. Also on remand, the
court can reconsider whether to reduce or eliminate the
restitution fine in order to make feasible the direct restitution.
People v. Collins (2003) 111 Cal.App.4th 726. Defendant pled to
PC 496 for lower term and was advised of a possible restitution
fine between $200 and $10,000. Without objection, defendant
was given a $200 fine, but was also ordered to pay $4,500
direct victim restitution. CA 1st finds no waiver of direct
restitution issue despite lack of objection; per Walker, failure to
advise defendant per PC 1192.5 preserves the issue without
objection. But CA sees no prejudice. Although Walker would
find prejudice in the different restitution, Nystrom was decided
7 months later and allows look at the overall exposure. Here, it
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cannot matter to defendant whether he pays to the state or the
victim, and the total amount ordered was less than the
maximum of which he was advised. Also, Walker is different, as
circumstances in Walker would have misled defendant to expect
no monetary sanction, which would not have been the
expectation here.
5.

Interpretation of the Statutory Limit on the Amount
of a Restitution Fine

People v. Frey (1989) 209 Cal.App.3d 139. Defendant pled to 7
felony counts involving 3 Vs. He was sentenced to prison, with
restitution fine per GC 13967 “in each count not to exceed
$10,000.” Abstract of judgment said not to exceed $10,000 to
each victim. CA holds that the exact amount must be specified
and that the total fine cannot exceed $10,000, regardless of the
number of counts or victims.
People v. Sutton (1989) 212 Cal.App.3d 1254. Defendant was
convicted of 4 counts and was sentenced to prison with
arestitution fine of $35,000. Agreeing with FREY, CA concludes
the $10,000 limit applies per case, not per count or per victim.
CA also notes there was no error in ordering the fine to be
collected by CDC.
People v. Blankenship (1989) 213 Cal.App.3d 992. CA holds that
restitution per amended GC 13967(c) cannot be ordered paid to
insurance company, and fine plus restitution cannot exceed
$10,000 despite the number of Vs.
People v. Cotter (1992) 6 Cal.App.4th 1671. Defendant was
sentenced to prison, ordered to pay a restitution fine of
$10,000, and was also ordered to pay restitution directly to the
victim in an unspecified amount. CA first notes that a remand
is necessary because of the failure to specify the amount of
restitution. CA then concludes that 1989 and 1990
amendments mean that Serna no longer applies to limit the
total of restitution fine and direct restitution to $10,000.
Construing the amendments, CA concludes the only logical
meaning is that the amount of direct restitution is not limited,
but that any amount ordered as direct restitution must be
credited to reduce the $10,000 limit for the restitution fine,
until that amount reaches zero. (See also People v. Zito (1992) 8
Cal.App.4th 736, 743.)
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People v. Beck (1993) 17 Cal.App.4th 209. Where some of
defendant’s crimes occurred before January 1, 1990, and some
after that date, CA orders a reduction in the restitution order
covering the earlier crimes to comply with the $10,000 limit
then in effect, but the restitution for losses after January 1,
1990 is not affected.
People v. McNeely (1994) 28 Cal.App.4th 739. Defendant pled to
8 burglaries. While on bail pending sentencing, he committed 2
more burglaries. He then pled to those burglaries and was
sentenced on all of the crimes in one hearing. CA holds that the
$10,000 limit on restitution fines applied here and was no
altered by the fact that the sentencing involved more than one
case.
*People v. Djou (1995) 34 Cal.App.4th 1361. CA rejects Cotter
and concludes that the “in lieu” language in GC 13967, subd.
(c), means only that a court has discretion to reduce a
restitution fine by the amount ordered in direct restitution. It
is not mandatory for such an offset to occur. Thus. it was
proper here to order more than $40,000 in direct restitution
and still order a $200 restitution fine. The language might
also preclude levying the maximum restitution fine when
direct restitution is also ordered, but that is not what
occurred here

ORDERED
UNPUBLISH
ED

In re Paul R. (1996) 42 Cal.App.4th 1582. In 2 separate
petitions, the minor was placed on probation and ordered to pay
$100 restitution fines, which were stayed pending the
successful completion of probation. Probation was revoked after
a new offense and a supplemental petition aggregated the new
case and the 2 prior cases. The minor was committed to CYA
and was ordered to pay $250 restitution to one new victim and
$750 to another. In addition, the stays were lifted on the 2
previous restitution fine orders. CA holds: per Cotter rationale,
the $1,000 limit in former W&I 730.6, subd. (b) applies to the
total of direct restitution and restitution fines. Regardless of
whether a greater amount cold have been imposed per subd. (a),
the fines here were per subd. (b), so the limit applies. While the
first 2 petitions were originally separate proceedings, the later
proceeding aggregated them so they were all one proceeding
within the meaning of McNeely. Thus, the total limit of $1,000
applied and the 2 $100 restitution fines were precluded.
People v. Blackburn (1999) 72 Cal.App.4th 1520. CA concludes
that amendments in 1994 abrogated the requirement that the
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amount of direct restitution be offset against the maximum
restitution fine.
People v. Dickerson (2004) 122 Cal.App.4th 1374. Defendant
pled per bargain that specified the prison term. The bargain
made no mention of fines, but defendant was advised the court
must impose a restitution fine of at least $200 and no more
than $10,000. At sentencing, a restitution fine of $6,800 was
imposed, along with a stayed parole revocation fine in the same
amount. Construing Walker, CA 1st notes that defendant was
not advised per PC 1192.7 that he could withdraw his plea if
the bargain was not kept, so if there was a Walker violation, it
was not waived by the failure to object. But CA sees the lack of
mention of fines during the bargain as leaving that to the judge,
rather than as implying there was to be no fine, so there was no
Walker violation. CA points to other signs that no one in the
trial court saw the fines as any violation of the bargain. CA does
see a failure to advise of consequences in not telling defendant
at plea about the possible parole revocation fee, but that error
was waived by the failure to object.
People v. Sorenson (2005) 125 Cal.App.4th 612. Defendant
entered a plea and was told he could be ordered to pay fines
and fees totaling $5,000, and could be ordered to pay $10,000
to the State Restitution Fund, with a required minimum fine of
$200. He sought immediate sentencing and was sentenced
without objection to the agreed prison term, plus a $1,000
restitution fine per PC 1202.4 and a concurrent $500 fine with
appropriate penalty assessments. The resulting minute order
calculated a total of $1,125 in penalty assessments in addition
to a $1,000 PC 1202.45 fine. Defendant argues he was given
inadequate advice about the fines, fees, and assessments, as
consequences of his plea. Per Dickerson, CA finds no Walker
violation; the plea bargain’s failure to recite an agreement
regarding fines suggests that was left to the discretion of the
judge. While defendant here did not have the benefit of a
probation report alerting him to fines, he was otherwise in the
same position as Dickerson. The fines imposed were well within
the range described before the plea, and CA sees no need to
advise defendanty of each possible component of every possible
fine and fee and assessment.
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6.

Reasons for Amount of Restitution
a.

Restitution Fine Imposed

People v. Romero (1985) 167 Cal.App.3d 1148. CA acknowledges
a strong case that the decision as to the amount of a restitution
fine is a sentence choice, but CA concludes that the legislature
did not intend the requirement of a statement of reasons for
sentence choices to apply to setting the amount of such a fine.
CA stresses that such fines didn’t exist when the reasons requirement was passed. Also, the CA is worried that an equal
protection argument would then require reasons for the amount
of all fines in all misdemeanor cases. CA does encourage
reasons, to aid in appellate review.
People v. Gray (1986) 187 Cal.App.3d 213. CA holds there is no
requirement to state reasons for imposing a restitution file or
for the amount chosen. This is an area of broad judicial
discretion, with some enforceable limits that are subject to
review. (Amount not excessive, proper factors considered.)
Reasons would facilitate the review process, but are not
essential. CA finds record here sufficient to demonstrate there
was no abuse of discretion.
People v. Derello (1989) 211 Cal.App.3d 414. Defendant was
convicted of trafficking in cocaine, was sentenced to the upper
term, and was fined $5000. CA finds no abuse. No statement of
reasons is required for imposition of the fine, although it must
be suported by the record. Defendant had a prior prison
commitment, had been granted felony probation for possession
of cocaine only 10 days before the present crime, and the
present crime involved 2 pounds of cocaine, with street value
exceeding $80,000. CA finds maximum sentence plus $5000
fine was warranted.
b.

No Restitution Fine Imposed

People v. Rowland (1988) 206 Cal.App.3d 119. Defendant was
sentenced to prison with no restitution fine imposed. CA
concludes that the lack of a restitution fine or any statement of
reasons why no fine was imposed constitutes an unauthorized
sentence, so CA remands for a fine. But CA rejects the People’s
contention that the judge should be allowed to reconsider
probation and direct restitution. That was already rejected.
Also, by now defendant will have served the whole 3 year term
and should not be subjected to a 2d sentence.
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People v. Tillman (2000) 22 Cal.4th 300. Addressing the
situation where the trial court fails to order a PC 1202.4
restitution fine, and also fails to make the required finding of
compelling and extraordinary reasons for omitting the fine, SC
concludes that the Scott and Welch waiver rationales apply to
the People just as much as to defendants. Thus, the failure to
object in the trial court constitutes a waiver of the defective
failure to state reasons.
B.

Penal Code § 290.3 Sex Offender Fines
People v. McMahan (1992) 3 Cal.App.4th 740. Defendant was
fined $100 per PC 290.3 mandate of such fine for persons
convicted of sex offenses listed in PC 290. Defendant argues the
trial court failed to consider whether he had the ability to pay.
CA notes the fine is mandatory unless the court determines the
defendant does not have the ability to pay. CA concludes this
could mean that ability to pay is merely a factor, or it could
mean that it is a condition precedent. CA concludes the
Legislature would not have intended a hearing on ability to pay
in every case, since the amount of the fine is relatively small.
CA concludes that the defendant is in the best position to raise
the issue of ability to pay, and therefore waives the right to
complain if s/he failed to raise the issue below.
*People v. Kim (1995) 33 Cal.App.4th 462. Defendant was
convicted of 3 counts of violating PC 288a. Per PC 290.3, the
trial court imposed a fine of $100 for 1 count and $200 each
for the other 2 counts. Defendant argues this was incorrect
as the $200 provision applies only if there are priors. CA
disagrees. PC 290.3 says $100 for the 1st conviction and
$200 for each subsequent conviction. After defendant pled
guilty to 1 count, his pleas to the other counts resulted in
subsequent convictions. (Note that CA did reject a waiver
argument even though no objection was made in the trial
court, since defendant argued the fine imposed was
unauthorized by law and therefore beyond the jurisdiction of
the court.)

C.

ORDERED
UNPUBLISH
ED

Traditional Restitution as a Condition of Probation (Note that
many other cases pertaining to restitution as a condition of
probation are not included here.)
People v. Clifton (1985) 172 Cal.App.3d 1165. Defendant pled to
VC 23153 with bodily injury and got probation with conditions
including $6000 restitution to V and $5000 restitution fine to
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state restitution fund, with latter stayed pending payment of
former and successful completion of probation. Prior to
sentencing the V had settled with defendant’s insurance
company for $25,000, which did not cover all V’s expenses and
losses, but which was the limit of defendant’s insurance. CA
affirms, holding the $6000 restitution was statutorily
authorized and the requirement that restitution is to be credited
to any civil judgment does not mean that a civil settlement
(which is not a judgment) is to be credited against restitution. A
partial civil settlement is no substitute for criminal restitution.
CA also finds no violation of the $10,000 limit on restitution
fines, and notes that if defendant does violate probation he will
be entitled to an offset against the fine for any restitution
actually paid under the terms of probation.
People v. Baumann (1985) 176 Cal.App.3d 67. Defendant was
charged with 6 counts of embezzlement and pled to 1, with
HARVEY waiver. She was put on probation with a restitution
condition based on 75 checks, all involving 1 victim. CA
upholds restitution order. HARVEY waiver was adequate to
allow the consideration of dismissed and uncharged counts
even though waiver didn’t expressly refer to restitution.
Defendant received adequate due process and was not entitled
to jury trial on amount. There is no requirement of express
finding that purpose of restitution is to rehabilitate. People need
only show by preponderance, not BRD, that defendant is guilty
of uncharged or dismissed crimes for which restitution was
ordered. Defendant has burden of proof that amount ordered is
excessive. No danger of violation of proscription agaionst
imprisonment for civil debt since defendant can’t be imprisoned
for failure to pay without finding of ability to pay. Court
properly considered hearsay in probation report in determining
amount. Defendant argues PROP 8 limits restitution to
convicted counts and ESTRADA gives her retroactive benefit. CA
rejects this, finding new constitutional right to restitution on
convicted counts, but no diminution of discretion as to
uncharged counts. CA rejects COLEMAN analogy that would
give defendant use immunity if she testifies at a restitution
hearing, and notes defendant never asked for that below.
People v. Shelton (1986) 188 Cal.App.3d 371. Defendant was
charged with welfare fraud. County filed lien against claim
defendant had pending with Worker’s Compensation Appeals
Board. Defendant was then sentenced to probation with
restitution condition. WCAB then awarded the county a lesser
amnount in full satisfaction of the claim. CA holds that WCAB
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had no power to modify the court ordered restitution. CA finds
no collateral estoppel effect because issues differed (reasonable
living expenses, at WCAB hearing, and amount of money
fraudulantly obtained, at sentencing hearing.)
People v. Scroggins (1987) 191 Cal.App.3d 502. Four PC 459s
were committed in an apartment complex. Defendant, who lived
there, was found in possession of some of the stolen property.
He pled to PC 496. As condition of probation he was ordered to
pay restitution for property stolen in 3 of the PC 459s, but
which was not recovered. CA holds per RICHARDS and
MAXWELL C. that the court had no basis for concluding
defendant committed the PC 459s or was otherwise responsible
for the unrecovered losses, so this restitution order was
improper. None of the special factors present in LENT existed
here. PC 496 is not related to PC 459 for restitution purposes.
CA also notes that it was improper to just accept the value of
the property listed in the probation report and obtained from
the victims. On defendant’s request, court was required to hold
a hearing on the proper amount of restitution BEFORE ordering
any restitution. Such a hearing would also provide the
opportunity to consider defendant’s ability to pay.
People v. Narron (1987) 192 Cal.App.3d 724. Cops searched
defendant’s home and found marijuana, LSD and drug
paraphernalia. Professionals had to be called in to dispose of
toxic chemicals and the county incurred costs exceeding $1100.
Defendant eventually pled to possession of a firearm and
cultivation of marijuana and was placed on probation on
conditions including restitution to the county for costs of
disposal of chemicals. CA holds: 1) County may receive
restitution even though it is not a direct victim. 2) H&S 11470.1
and 11470.2 specifically provide for recovery of costs of
eradicating controlled substances and these sections must be
complied with to recover such costs. They are more stringent
than general restitution procedures and if compliance was not
required they would be superfluous except in cases where
probation was not granted. At one point CA notes that this
section must be complied with because defendant was not
convicted of an offense directly related to the eradication,
although CA offers no further explanation as to whether the
sections need not be complied with otherwise. CA also concludes that these sections do not deprive a court of the power to
impose recovery costs as a condition of probation.
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People v. Hodgkin (1987) 194 Cal.App.3d 795. Felony drunk
driving victim was seriously injured and defendant was placed
on probation on conditions including restitution in an amount
to be determined by the probation officer, but not to exceed
$60,000. CA runs through all the rules on reasonable conditions of probation. CA notes that amount of restitution should
not be left to probation officer, but that was waived by failure to
object below. CA does find inadequate consideration of
defendant’s ability to pay. She is divorced mother of 2 living on
welfare and getting no child support. She must serve a year in
jail before she will be able to earn any money, leaving only 52
months to pay any restitution. In view of limited employment
hostory, $60,000 restitution is clearly impossible. (CA notes
probation could set less than that, but there is no reason to
presume it will.) CA remands for consideration of ability to pay
and consideration of alternative means of serving the
rehabilitative purpose.
People v. Vournazos (1988) 198 Cal.App.3d 948. Defendant pled
nolo contendere to VC 10851 and was given probation with jail
time and restitution. Defendant appealed at that point but the
amount of restitution was not determined until a
supplementary hearing 7 months later. CA notes that orders
after judgment are normally handled in a separate appeal, but
here there was no final judgment until restitution was set, so
the appeal was premature and is treated as filed after the final
restitution order. Although defendant was merely convicted of
unlawful driving (VC 10851), after his claim that some
unknown person gave him permission to drive, CA finds no
problem with including in the restitution order items stolen
from the car, even though defendant was not convicted of
stealing those items. CA finds a sufficient connection with VC
10851 and equivalent state of mind. CA finds no requirement of
express finding of ability to pay. CA concludes that was implied
in the order and was supported by evidence of defendant’s
Master’s degree and past earnings, with no claim of inability
when the order was made. CA does find the amount was not
adequately proved as probation officer accepted list of numbers
from V with no determination whether they represented
REPLACEMENT cost or actual cost of repairs. Remanded.
People v. Ryan (1988) 203 Cal.App.3d 189. Defendant
challenges probation condition of $800 restitution to victim on
ground that the trial court failed to make an express finding
and took no evidence on the issue of ability to pay. CA notes
that it was defense attorney here who stated that defendant was
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prepared to make full restitution. CA finds that constituted a
waiver of any issue re: ability to pay. All due process requires is
an opportunity to present information on the issue and
defendant had that opportunity. No express finding is required.
If a finding is required, defendant’s statement that he is
prepared to make full restitution suffices to fulfil that
requirement. CA stresses that defendant is protected by the fact
that probation cannot be revoked or extended for failure to pay
unless it is found defendant had the ability to pay, CA also
holds that once court has set amount of restitution, it is OK to
leave it to probation officer to set up a schedule of payments.
People v. Baumgart (1990) 218 Cal.App.3d 1207. Defendant was
convicted of violations of Corporations Code 25401 (using false
statements in the sale of securities) and 25110/25540 (selling
securities without a permit). CA upholds restituition as a
condition of probation, despite defendant’s claim that the
proximate cause of the victims’ losses was the conduct of
defendant’s boss, not defendant himself. CA finds it clear that
defendant’s own conduct here was an acutal cause of the
losses. The fact that the crimes were strict liability crimes do
not preclude the conclusion that restitution will serve a
rehabilitative purpose.
People v. Goulart (1990) 224 Cal.App.3d 71. Defendant pled to
PC 593 (tampering with gas and electric meters to reduce
billings) for dismissal of other similar counts. Investigation
showed systematic tampering going back 6 years. Defendant
signed “Harvey” waiver and was advised of possible $10,000
fine, but was told nothing about restitution. Defendant was
granted probation and ordered to pay over $40,000 in
restitution. CA holds the restitution order covered acts related
to the crime for which defendant was convicted, and which were
committed with the same state of mind. Although defendant
must be advised of potential restitution fine, restitution as a
condition of probation is not a penal consequence and failure to
advise does not make the plea invalid. CA finds no violation of
“Harvey” waiver by including restitution for uncharged crimes
that were outside the criminal or civil statute of limitations; that
simply does not affect restitution. Although the amount of
restitution was based on some speculative assumptions, CA
concludes it was a rational calculation and was not based on
vague or inaccurate information. CA also holds that no express
finding on ability to pay is needed when restitution is ordered;
lack of ability to pay is simply a basis for avoiding revocation for
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nonpayment. CA also notes that recent USSC case appears to
make restitution orders dischargeable in bankruptcy.
People v. Hernandez (1991) 226 Cal.App.3d 1374. Defendant
was placed on probation with conditions including restitution of
$4,000, with defendant and his co-defendant to be jointly and
severally liable for the restitution. CA first sees no problem in
the fact that defendant could be imprisoned because his codefendant fails to pay his share; rather, defendant could not be
imprisoned unless he personally willfully fails to perform to the
extent that he is able. But CA nonetheless invalidates the
condition. Joint and several liability attempts to address a civil
liability, which is not a proper function of restitution in a
criminal case. The proper purpose is rehabilitation, and that is
clouded by the uncertainty that arises when defendant’s share
is dependent on how much his co-defendant is able to pay, with
the uncertainty potentially continuing until the very end of
probation. (Rejected in People v. Rhodes (1991) 232 Cal.App.3d
700, ante. See also People v. Zito (1992) 8 Cal.App.4th 736.743746, ante.)
People v. Wardlow (1991) 227 Cal.App.3d 360. Defendant was
charged with many molestation counts involving 4 victims. He
pled to 4 counts involving 3 victims and denied anything with
4th victim or with 5th uncharged victim. CA finds condition re:
restitution for cost of victims’ psychological treatment was
vague, as it was not clear whether this applied only to 3
admitted victims or also to 1 or both of the others. CA solves
this problem by construing the term to cover only the 3
admitted victims, since AG was not arguing that it should apply
to 1 or both of the others. Rejecting dicta in NARRON, and expanding WILLIAMS to the probation context, CA concludes
restitution to Medi-Cal is improper, as insurer is not a crime
victim. As for restitution to sheriff’s department for treatment
and exam of victims at Children’s Hospital, PC 1203.1h allows
this, but trial court failed to set a specific amount or determine
ability to pay, as required by statute. Finding no justification for
these failings, CA strikes the condition.
*People v. Rhodes (1991) 232 Cal.App.3d 700. Disagreeing
with Hernandez, CA upholds joint and several restitution as a
condition of probation. CA brushes aside the argument of
unfairness in that defendant was ordered to pay restitution
as a condition of probation while his co-defendant was
ordered to pay restitution as part of a prison sentence. CA
simply notes that it would be fair to make defendant pay all
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of the restitution. CA also finds no vagueness since defendant
knows he is liable for the entire amount, at $250 per month,
subject only to the fact that the probation department cannot
collect for any portion that the co-defendant might pay. CA
also finds no failure to consider individual liability.
People v. Self (1991) 233 Cal.App.3d 414. Construing the PC
1203.2 requirement that a trial court revoking probation for
failure to pay restitution must make a determination of ability
to pay, CA holds that the only way to give meaning to this
requirement is to mandate that the trial court make apparent
on the record that it has considered and weighed relevant
factors in making the required determination. CA also notes the
serious consequences of probation revocation. STRONG
SCOTLAND DISSENT. CA notes that failure to report remains
an unchallenged basis for revoking probation, but CA remands
since it is not certain the trial court would have committed
defendant to prison solely for that reason.
People v. Hays (1991) 234 Cal.App.3d Supp. 22. Defendant was
convicted of acting as contractor without being licensed (B&P
Code 7028). Trial court refused to conduct a hearing re:
restitution per Taylor, concluding this was a victimless crime as
a matter of law. Appellate Department concludes that the
purpose of the section is to protect the public from unlicensed
contractors. If the property owner here relied on representations
that defendant was licensed, then he was a victim; if he knew
defendant was unlicensed, he was not a victim. This is an issue
of fact to be decided in each case, not an issue of law.
People v. Dailey (1991) 235 Cal.App.3d Supp. 13. Appellate
Department upholds restitution as a condition of probation in a
VC 20002 case. Appellate Department follows Walmsley and
rejects O'Rourke, Corners, and Lafantasie after briefly tracing
history of restitution. Appellate Department notes that several
standard conditions of probation have been upheld even though
they are merely related to the crime, so compensable damages
need not be a direct consequence of the crime. Appellate
Department notes that Corners and Lafantasie did not consider
the effect of Prop 8, which controls here and places a strong
emphasis on restitution by probationers.
People v. Escobar (1991) 235 Cal.App.3d 1504. CA both
criticizes and distinguishes Walmsley and concludes that after a
plea to VC 20001 (hit and run) it is improper to require
restitution as a condition of probation to compensate the victim
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for losses sustained in the accident, unless the restitution order
is based on losses caused by leaving the scene without
rendering aid, as opposed to being caused by the accident itself,
or unless it can be shown that the defendant’s state of mind
when he struck the victim was the same as when he left the
scene. (Unclear what that latter part means.) The gravamen of a
hit and run offense is the flight from the scene, not the initial
injury of the victim. CA sees no authority for the trial court to
hold a hearing to determine whether the defendant was
criminally liable for the accident and use that as a basis for
restitution; the fact that defendant might have violated the
Vehicle Code by failing to yield the right of way makes no
difference, since he was neither charged with nor convicted of
that offense.
People v. Cookson (1991) 54 Cal.3d 1091. Defendant was put
on 3 years probation and ordered to make $12,000 restitution.
The Probation Department determined his ability to pay and set
monthly payments in a manner that produced only $4,000 in
the 3 years. Just before probation expired it was extended to
the 5 year maximum to permit more restitution. SC holds that
the power to modify probation does not depend on an actual
violation or on the commission of an act that would amount to a
violation. SC concedes that to modify absent a violation, there
must be a changed circumstance, but SC finds it in that setting
a pay schedule within defendant’s ability to pay resulted in his
inability to pay the full amount. Stallings is disapproved. MOSK
DISSENT argues this was ascertainable at the time probation
was granted and cannot be considered a new fact.
In re Thomas R. (1991) 2 Cal.App.4th 738. Juvenile was placed
on probation and ordered to make restitution. However, rather
than set an amount, the court left it to the minor, the victim,
and the probation officer to work that out, but if they could not
reach an agreement then the minor would have a right to a
hearing. CA rejects the contention that the restitution order was
ambiguous or represented an improper delegation of judicial
discretion. CA reviews several different restitution statutes and
concludes that the present court had the inherent power to do
what was done. Frey is distinguished as based on a differently
worded statute. Here, the minor is safeguarded since he will
have a right to a further hearing if no agreement is reached.
Since no final determination has yet been made, the appeal is
dismissed as premature.
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People v. Fritchey (1992) 2 Cal.App.4th 829. Defendant was
caught in the act of stealing, so victim suffered no actual loss.
The trial court granted probation, imposing both a restitution
fine and restitution to the State Restitution Fund, as a
condition of probation. The restitution fine was stayed pending
successful completion of probation. CA holds that restitution to
the victim as a condition of probation would be improper since
the victim suffered no loss. But since there was a victim,
restitution to the State Restitution Fund as a condition of
probation was improper. However, a restitution fine was proper
even without any loss, and the only reason that fine was stayed
was because of the probation restitution. With that reason gone,
CA orders the stay of the restitution fine lifted.
*In re Paul D. (1992) 5 Cal.App.4th 585. When minor was
committed to CYA. the court noted that the victim was
requesting restitution of $3,145.20, but no documentation or
other information to support that was available. The court
ordered restitution not to exceed that amount, with details to
be determined later by the probation officer. CA first holds
that the minor did not waive the right to contest the
specificity of the order even though there was no objection in
the trial court. It was clear that no more specific information
was then available, so any objection would have been futile.
(?) But CA goes on to find the appeal premature, as this was
not yet a final judgment despite the CYA commitment. CA
makes an analogy to Thomas R. While that case relied on a
probation officer’s continuing supervision of a probationer,
the court has a similar continuing jurisdiction over a ward
committed to CYA, in contrast to the loss of jurisdiction over
an adult committed to prison. Thus, it is permissible to delegate to the probation officer the determination of details of
restitution, with the right to further court hearings if the
matter is not resolved informally.
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In re Joshua A. (1992) 6 Cal.App.4th 1252. CA rejects Paul D.
and Thomas R. and holds that when a juvenile court imposes
restitution as a condition of probation, it must determine the
amount of restitution and not delegate that responsibility to the
probation officer. Such a delegation can only occur with the
consent of the defendant.
People v. Warnes (1992) 10 Cal.App.4th Supp. 35. Defendant
was placed on probation for misdemeanor fraud counts and was
placed on probation with conditions that included over
$17,000.00 in restitution, and an order that he not attempt to
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discharge the restitution order by any bankruptcy proceeding.
App. Dept. upholds the no discharge condition, finding no
federal pre-emption since federal law provides that restitution
orders are not dischargeable under federal bankruptcy
proceedings. The “no discharge” condition is reasonably related
to rehabilitation and to the criminality in this case. The App.
Dept. also notes that while a hearing on ability to pay
restitution must be granted, no finding of ability to pay is
required before the restitution order is imposed.
People v. DiMora (1992) 10 Cal.App.4th 1545. Defendant pled
guilty for probation and restitution not to exceed $39,000. The
judge backed out and defendant withdrew his plea, then
entered a new plea before a different judge for probation and
restitution left open, to be determined by the probation department. Probation subsequently directed over a half million
dollars restitution, and defendant seeks relief. CA holds that
19987 amendment to PC 1203.1k now allows delegation of the
amount of restitution to the probation officer, when the
defendant consents as was done here. If defendant is dissatisfied with the amount of restitution set by the probation officer,
his remedy is to request a hearing in the Superior Court, and he
can appeal from an adverse ruling there as an order after
judgment affecting substantial rights.
People v. Foster (1993) 14 Cal.App.4th 939. CA upholds
restitution order, made as a condition of probation, for $8,000
to the victim for theft of a Persian rug. Defendant argues there
was no evidence of replacement cost, but only the victim’s
undocumented statement of the original cost. CA concludes
that Hartley does not preclude reliance on victim’s statement of
original cost, but instead holds only that the defendant there
was entitled to a hearing on the issue of replacement cost. Here,
no hearing was requested even though the probation report
gave notice of the claimed amount. CA rejects Vournazos and
leaves the burden on the defendant to show that the original
cost differs from replacement cost. CA notes that with an item
such as a Persian rug, the only other thing the victim could
have done was to hire an expert appraiser to speculate as to the
value of the unrecovered rug. That is too big a burden to put on
the victim. As for the failure of defense counsel to request a
hearing, CA can find no ineffective assistance due to the lack of
any evidence that a hearing would have resulted in finding a
different value. CA also holds that a victim’s undocumented
statement can be sufficient to establish value. ALSO, CA
upholds a separate order of restitution to an insurance
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company, for other stolen property that was covered by
insurance. Rejecting a variety of contentions, CA concludes that
in view of the different purposes of restitution as a condition of
probation, and when probation is denied, there is no problem in
defining victim differently for the two situations. CA refuses to
apply the rule that a penal statute must be construed in the
manner most favorable to the defendant. CA notes the purposes
of probation and concludes that the construction most favorable
to the defendant might not be the one that best fulfills the
objectives of probation conditions. Therefore, the rule of
construction does not apply.
People v. Friscia (1993) 18 Cal.App.4th 834. Defendant was
granted probation and ordered to make restitution after being
convicted of embezzlement. The DA had refused to prosecute
until the victim employers conducted an accounting to
determine the exact loss. Unable to afford the $150 per hour an
accountant would charge, they did it themselves, spending over
200 hours. Included in the restitution order was $50 per hour
for this time. CA orders that portion of the restitution order
stricken, since the applicable statutes allow for recovery of lost
wages or profits, and there was no evidence here of any loss in
wages or profits. CA distinguishes cases allowing broad
restitution as a condition of probation, and refuses to go beyond
what the statute provides here. CA notes it is inappropriate to
use criminal courts to collect civil debts.
People v. Campbell (1994) 21 Cal.App.4th 825. CA distinguishes
Walker and concludes that when restitution is ordered as a
condition of probation, it is not a penal consequence. Thus, the
fact that only the possibility of a restitution fine was mentioned
when the plea bargain was made here did not preclude
imposing restitution as a condition of probation. Especially
since there was a Harvey waiver here, it was proper to order
restitution to the victim of a dismissed burglary count, when
defendant pled to a count of dissuading a witness to that
burglary from testifying. That crime was an attempt to avoid
responsibility for the burglary, so there is a sufficient
connection to satisfy the “same state of mind” requirement. CA
also finds defendant had a sufficient opportunity to contest his
ability to pay - the restitution was set forth in the probation
report and defendant was given an opportunity to respond to
any matters in the report. He had told the probation officer he
was willing to make restitution, without ever mentioning any
problem with his ability to pay. At a hearing to determine the
amount of restitution, he again raised no objection based on
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ability to pay. CA finds no equal protection or due process in
the lack of any requirement of an express finding on ability to
pay, since defendant can only be imprisoned if probation is
revoked, and that will require a showing of ability to pay. CA
also rejects Hernandez and follows the rationale in Zito in
concluding that joint and several liability is valid for restitution
as a condition of probation.
*People v. Severns (1994) 24 Cal.App.4th 1140. Defendant
was convicted of felony drunk driving, placed on probation,
and ordered to pay restitution to the Department of Health, to
reimburse for Medi-Cal payments made on behalf of the
victim. CA holds that PC 1203.04, enacted in 1983 as part of
the implementation of Prop 8 restition, does not provide for
direct restitution, as a condition of probation, to an indirect
victim. (CA reasoning seems to apply equally to restitution
ordered along with a prison term.) Rather, it provides only for
restitution to direct victims, or to the Restitution Fund when
there is no direct victim. This shows a legislative intent
against restitution to indirect victims, especially in light of
the rejection of a bill that would have expressly provided for
indirect victims. CA rejects Narron for failing to consider PC
1203.04, and rejects Clark and related cases that pre-date PC
1203.04. CA finds the error jurisdictional, since the court
had no authority to order restitution to the indirect victim, so
the failure to object below was not a waiver. CA remands for
consideration of ordering payment to the Restitution Fund,
with no discussion of the language that indicates such an
order is proper only when there is no direct victim.
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*People v. Loftis (1994) 24 Cal.App.4th 1763. Defendant was
convicted of grand theft-embezzlement (PC 487). She was
granted probation on conditions including restitution of
$14,250 to Fidelity Corporation, which had paid for the
losses suffered by the victim. The trial court acted pursuant
to Financial Code § 17414, but the CA concludes the
restitution provisions of that section only apply to convictions
for violating that section. CA concludes the purpose of FC
17414 was not to implement the broadest possible
restitution, but to create an exception for Fidelity Corporation
from cases which had precluded restitution to insurers. But
CA still upholds the restitution order, finding it a proper
condition of probation per PC 1203.1 and 1203.04. Per
Foster, the Williams holding precluding restitution to
insurance companies does not apply to restitution ordered as
a condition of probation. CA finds no improper adjudication
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of civil liability.
*People v. Dancer (1994) 26 Cal.App.4th 1133. Defendant was
convicted of receiving stolen property after he broke into a
police decoy vehicle and stole speakers that contained a
transmitter and ultraviolet powder. The speakers were
recovered, but the window of the decoy vehicle had been
broken. The probation report noted the damage was paid for
by the decoy program, and the police department did not
think restitution was an issue. Nonetheless, the trial court
placed defendant on probation and ordered $100 restitution
to the state Restitution Fund. Defendant claims restitution
was not authorized, since PC 1203.4 (a) provides for
restitution to the Fund only when the crime did not involve a
victim (or the victim already received restitution from the
Fund), while this crime did have an identifiable victim. CA
disagrees, noting the statute mandates restitution unless
compelling and extraordinary reasons exist to the contrary.
CA rejects dictum in Fritchey re: restitution being improper
when a victim fails to claim it. While a victim’s total lack of
cooperation or knowing decision to decline may be an
extraordinary and compelling reason, here it appears that the
police department simply did not believe it was entitled to
restitution. Even if the department had declined, as a
taxpayer funded government agency it had no legitimate
basis to do so. CA orders the restitution to the Fund vacated
and remands for an order of direct restitution to the victim in
the amount of the actual loss.
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*People v. Jimenez (1994) 27 Cal.App.4th 55.CA rejects
Severns and concludes that restitution as a condition of
probation may be ordered paid to an indirect victim such as
an insurance company.
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*People v. Hart (1994) 29 Cal.App.4th 560. CA upholds order
that, as a condition of probation, defendant must pay $60
restitution to the County to reimburse for funds spent buying
drugs from defendant’s crime partner. Even if cases holding
that this situation does not render the county a “victim” for
the purpose of restitution accompanying a prison
commitment, those cases do not apply in the context of
restitution as a condition of probation. CA also notes that the
issue was not waived by the failure to object below, because it
is phrased as a jurisdictional challenge to the power of the
sentencing court.
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People v. Sexton (1995) 33 Cal.App.4th 64. Defendant was
placed on probation on conditions that included restitution of
approximately $3,000 to an insurance company, to compensate
for its payments to its insured, whose car defendant stole and
damaged. CA notes the split among cases regarding whether it
is proper to order restitution to a victim’s insurer, but CA finds
both lines of cases obsolete in light of the amendment to PC
1203.04, effective 9/28/94, which says restitution can be
ordered to a legal or commercial entity when it is a driect victim
of a crime. CA concludes this means restitution cannot be
ordered for an indirect victim, such as an insurance company.
CA concludes def is entitled to the benefit of this ameliorative
change in the law, per Estrada. However, CA remands with a
statement that the trial court could still order the same amount
of restitution, payable to the direct victim, and then let the
victim and insurance company work it out. Or the trial court
could order a larger restitution fine.
*People v. Correia (1995) 36 Cal.App.4th 1779. CA disagrees
with Sexton and holds that even after the 1994 amendment,
adding PC 1203.04, subd. (j), it remains proper to oreder
restritution as a condition of probation to an insurance
company that had to compensate the direct victim. CA
concludes language allowing restitution to non-individuals
who are direct victims was intended only to expand
restitution to non-individuals, not to restrict restitution to a
narrower class than was previously permitted in the
condition of probation context. CA also notes that, while the
probation report did not specify the amount of damages,
defendants did eventually get adequate notice and did not
challenge the amounts ordered or take advantage of further
opportunities to object to the amount. Also, there was
adequate information to allow the trial court to assess ability
to pay and defendants never claimed lack of ability to pay, so
that issue was also waived for appeal.
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People v. Tucker (1995) 37 Cal.App.4th 1. Defendant was
convicted of embezzling money from a trust account. Restitution
was ordered as a condition of probation. Restitution was fixed
on the basis of evidence as to what the trust account would
have been worth on the date of sentencing if the improper
withdrawals had never been made. CA upholds that as an
appropriate means of determining replacement cost, which is
what the statute specifies. CA concedes that if the value of the
trust account had diminished, the trial court would have
nonetheless had discretion to order restitution in the amount
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taken. CA also sees no problem with the fact that the order here
exceeded what would have been ordered in a successful civil
case - amount taken plus interest.
People v. Carbajal (1995) 10 Cal.4th 1114. SC upholds trial
court order for restitution as a condition of probation where
defendant was convicted of hit and run. (VC 20002.) While Prop
8 grants victims the right to restitution for losses suffered as a
result of criminal acts, that does not mean that those are the
only losses for which restitution may be ordered, since the same
legislation states that it shall not limit the authority of courts to
provide conditions of probation. Thus, even if the loss was not
the result of leaving the scene, restitution is proper if it serves a
proper purpose of probation. SC finds Lent satisfied, since 1
purpose of VC 20002 is to aid property owners in gaining the
information needed to protect their property rights. One who
leaves the scene seeks to deprive others of the right to have
responsibility adjudicated. Forcing defendant to accept the
responsibility he sought to avoid has a proper rehabilitative
purpose and will deter future criminality. SC stresses the need
to provide the defendant with notice and an opportunity to
respond before such restitution is ordered. SC disapproves
language in Richards that would require the act resulting in
damage to have been committed with the same state of mind as
the crime for which defendant was convicted. Instead, SC finds
the state of mind at the time of the accident irrelevant. Strong
MOSK DISSENT argues this improperly turns courts into
collection agencies.
In re S. S. (1995) 37 Cal.App.4th 543. CA upholds restitution
order that was part of the wardship disposition for a juvenile
who had been the passenger in a stolen car that crashed while
being chased by the police. The restitution amount was based
on an itemized list of damages and missing contents submitted
by the victim. The minor objected below that there should be
verification or substantiation by a sworn statement. CA
discusses conflicting cases, rejects Vournazos, and concludes
the minor had sufficient information to give him the burden to
disprove the claim. CA notes the minor claims some items were
described too ambiguously, but that objection was never made
below, and the minor had several means of gaining further
detail below if he needed it. CA also upholds joint and several
liability, rejecting Hernandez and noting that even though the
driver caused the major loss by crashing the car, the minor had
participated fully in the taking and had also driven the car
earlier. CA sees no evidence that either was more responsible
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than the other in regard to the missing contents of the car.
Thus, it was proper to conclude the minor was fully responsible
for the losses.
People v. Whisenand (1995) 37 Cal.App.4th 1383. CA upholds
restitution order as a condition of probation, which included
interest as well as the amount of money defendant had
embezzled. CA acknowledges former PC 1203.04 does not
expressly refer to interest. In light of references to replacement
cost and to value of lost profits, CA concludes there is an
ambiguity that must be resolved. Since the purpose of the Prop
8 restitution provisions was to compensate for actual losses, CA
concludes that it would be improper to bar restitution orders
that included interest. Thus, the order here was authorized by
law.
People v. Yanez (1995) 38 Cal.App.4th 1622. Convicted of
receiving stolen property, a car, defendant was order to pay
restitution that would cover all repairs, even though that
amount was several thousand dollar more than the car was
worth when it was stolen. CA holds this was excessive. The
purpose of restitution is to make the victim whole and, by
analogy to tort law, that is achieved by ordering the lesser of
repair cost or the difference between the market value before
the theft and the market value after the theft.
*People v. Nilsen (1996) 41 Cal.App.4th 936. CA follows the
rationale of Tucker and rejects Friscia, to hold that in the
context of restitution as a condition of probation, it is
permissible to include compensation for the many hours the
embezzlement victims had to spend auditing their books to
determine the amount of the loss. This is true even though
that time did not preclude them from still spending the
normal amount of time they would have spent in their usual
work. This was nonetheless an appropriate way of making the
victims whole, as their time was valuable even though they
did not suffer lost income. ALSO, CA follows Foster rather
than Sexton and concludes that restitution as a condition of
probation can include restitution to an insurer who has
reimbursed the direct victim for part of the victim’s losses.
People v. Honig (1996) 48 Cal.App.4th 289. In the Bill Honig
conflict of interest/contract fraud case, CA concludes the trial
court erred in concluding that restitution was mandatory as a
condition of probation, pursuant to former PC 1203.04, subd.
(a)(1). The crimes involved obtaining money through contracts
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precluded by conflicts of interest. The essence of the crimes is
the appearance or possibility of impropriety, and whether or not
the other party received value for their dollars is not relevant.
Thus, which the money was obtained improperly, it cannot be
considered “stolen money.” CA acknowledges restitution could
well have been justified as a matter of discretion, but no
discretion was exercised here. Therefore, CA remands for the
exercise of discretion.
People v. Moser (1996) 50 Cal.App.4th 130. CA finds no problem
with a condition of probation that orders restitution to a victim
whose civil claim against the defendant has been discharged in
bankruptcy. CA finds the Bankruptcy Code is not intended to
limit the rehabilitative and deterrent options available to state
courts.
People v. Appellate Department (1996) 50 Cal.App.4th 84. CA
holds that Carbajal, re state of mind irrelevant to issue of
restitution in hit & run case, must be applied retroactively. It
did not create a new rule since it did not overrule Richards.
Rather, it merely held that several CA cases after Richards
misinterpreted it and applied it in manner never intended by SC
in Richards.
People v. Ortiz (1997) 53 Cal.App.4th 791. Defendant was
arrested with 53,000 counterfeit cassette tapes, convicted of PC
653w, subd. (a), and was placed on probation. As a condition of
probation, he was ordered to pay over $7,500 in restitution to a
non-profit trade organization which represented a group of
Latin American music labels. Part of the restitution was to
reimburse the trade organization for the costs of its
investigation, which led to the arrest, and $2,000 was for the
estimated economic loss. CA first holds that the trade
organization was properly considered a victim. The companies
would have been entitled to recover expenses if they had
investigated directly, and CA sees no reason why they should be
disadvantaged for having formed a trade organization to combat
tape piracy. CA also holds that the organization’s out-of-pocket
investigation expenses were a proper subject for restitution,
since economic loss includes loss of any kind, not just lost
profits or wages. Friscia is distinguished because there no outof-pocket losses were shown. CA also upholds the $2,000
estimate for lost sales, finding a rational basis for the
calculation - the trial court extrapolated from $1,150 in cash
found in defendant’s bedroom, the presence of 53,000 tapes
being offered for sale for 75-80 cents each (indicating 1,500
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tapes had been sold to result in the $1,150 cash), the fact that
defendant apparently did not consider it unusual to sell 250
tapes at a time, the presence of labeling and packaging
materials which would have cost the proceeds of another 500
sales, and the conservative estimate of $1 lost per tape by the
victims, for the estimated 2,000 tapes sold illegally.
People v. Dalvito (1997) 56 Cal.App.4th 557. Defendant was
convicted of obtaining property under false pretenses and
ordered to pay restitution of nearly $16,000 for a necklace. The
victim of defendant’s crime had bought the necklace from
another jeweler with a check, but had stopped payment on the
check when defendant disappeared without paying for the
necklace. The jeweler had then sued defendant’s victim, who
declared bankruptcy, resulting in discharge of his debt to the
jeweler. CA upholds the restitution here, concluding the victim
still suffered a loss even though his debt was discharged. He
has suffered the consequences that go with a claim of
bankruptcy, which might not have been necessary had
defendant not defrauded him. CA does not see that as a windfall
to the victim, and in any event, defendant would receive a
windfall if he were not required to make restitution.
People v. Pinedo (1998) 60 Cal.App.4th 1403. Defendant pled to
driving under the influence causing injury and was granted
probation with a requirement to pay restitution. He complains it
was improper to include in the restitution $7,000 for the
contingency fee the victim paid to the lawyer who settled the
civil claims the victim had against defendant for lost wages,
medical bills, and property damage. CA finds no problem. While
this might not have arisen directly from the criminal
prosecution, it was nonetheless an economic loss that resulted
from the crime. Defendant has not shown that any of the
settlement was for pain and suffering, which cannot be ordered
as direct restitution. Defendant has not shown any evidence
that the victim’s insurance company already reimbursed him
for these attorney fees. If the contingency fee was unreasonable
in light of the work actually performed, it was up to defendant
to show that; since he had notice in the probation report of
what would be recommended, it was up to him to produce
contrary information.
People v. Farael (1999) 70 Cal.App.4th 864. Defendant was
convicted of fraud and was required, as a condition of
probation, to sign a confession of judgment. CA sees this as
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consistent with the strong policy in favor of restitution, not as
an improper use of criminal courts for civil judgments!!
People v. Birkett (1999) 21 Cal.4th 226. In the context of
restitution as a condition of probation, SC concludes that
“direct victim” in PC 1203.04 refers only to the actual victim,
and an insurance company who indemnifies that victims does
not step into the shoes of the victim to become a direct victim.
SC
relies
heavily
on
provisions expressly
directing
reimbursement to the restitution fund, when it has already paid
the victim, and the absence of such provisions for insurance
companies. SC also concludes such restitution to an insurance
company is not even allowed as a matter of discretion, since
statutory provisions require full restitution to the direct victim,
indicating a legislative intent for no restitution to indirect
victims. SC sees nothing irrational in leaving complex issues of
restitution to insurance companies to civil litigation. However,
fn. 19 indicate that a victim who has recovered from an
insurance company and then receives restitution is likely to be
contractually obliged to return the excess funds to the
insurance company.
People v. Cain (2000) 82 Cal.App.4th 81. Defendant was
convicted of 273.5. As a condition of probation, he was ordered
per 273.5(h)(2) to reimburse the State Board of Control for the
cost of counseling for the victim. Defendant argues the evidence
was insufficient to establish that any counseling was the direct
result of his crime, and that he was denied due process when
he was not allowed to cross-examine the counselor at the
sentencing hearing. CA notes Arbuckle and related cases that
limit confrontation rights at sentencing hearings and finds no
constitutional violation here. CA comes up with a variety of
other ways defendant could have contested the issue of a direct
relationship. [Most of the suggested alternatives seem quite
unrealistic or ineffective.) CA also finds sufficient evidence in
the DA’s undisputed statement that the psychotherapist had
reported that the counseling was all related to the crime - since
defendant never contested the statement, he implicitly conceded
the point and that somehow becomes evidence sufficient to
uphold the restitution order! Also, CA notes the statute
disallows payment for the counseling unless it is directly related
to the crime; thus, the fact that the Board of Control paid for
the counseling establishes the counselor must have submitted
fee claims stating the counseling was a direct result of the
crimes, and that is evidence to uphold the fine.

901

People v. Amin (2000) 85 Cal.App.4th 58. Defendant was injured
while working, but greatly exaggerated the extent of the injuries,
leading to her conviction for worker’s compensation fraud. CA
upholds restitution to the insurance company as a condition of
probation. As part of defendant’s plea bargain, she expressly
agreed to restitution, so she is precluded from attacking it on
appeal. While the trial court reserved the restitution issue for
later, it was clear that was in regard to determining the amount
of restitution, not as to whether there would be any restitution.
Even if the merits were reached, CA would uphold the order.
While defendant did suffer a legitimate injury, that does not
absolve her from any restitution. She was only ordered to repay
a portion of the insurance money she had received. CA also
rejects the contention that the Labor Code gives sole
jurisdiction to such claims to the worker’s compensation
appeals board, as other statutes clearly give the court
jurisdiction to order restitution in this type of case.
People v. Rugamas (2001) 93 Cal.App.4th 518. When police
tried to arrest defendant during a domestic dispute, he refused
to put down a machete. In response, an officer shot him with
rubber bullets. He was hospitalized and the police department
paid the $6,601.42 hospital bill. Defendant was convicted of
brandishing a deadly weapon to avoid arrest and was granted
probation, with conditions that included restitution to the police
department for the hospital bill. CA upholds this as reasonably
related to the crime and deterring future criminality. Cases
holding police departments are not proper recipients of
restitution for costs associated with the proper performance of
their duties, are distinguished as involving PC 1202.4, but here
the restitution is under PC 1203.1. Also, defendant here was
not charged with normal police overhead, but with an out-ofpocket loss for a non-recurring expense caused by defendant’s
actions.
People v. Fulton (2003) 109 Cal.App.4th 876. Defendant pled to
driving under the influence, causing bodily injury. As a
condition of probation, he was ordered to pay restitution of
$25,000 to cover the attorney fees paid by the victim in suing
defendant to recover $100,000 for medical expenses, lost
earnings, vehicle damage, and pain and suffering. CA concludes
that PC 1202.4, which authorizes restitution covering attorney
fees and other costs of collection is limited to attorney fees for
recovering economic losses, but not non-economic losses, since
they are not an item that can be in a restitution order. But
when the attorney fees are incurred in an overlapping effort to
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recover for both economic and non-economic losses, it is the
burden of the defendant to make a record showing what portion
of the fees are clearly attributable solely to non-recoverable noneconomic damages. CA upholds trial court conclusion here that
such a division was impossible. Here, as in most such cases,
the major effort goes toward proving economic damages and the
insurance settlement then uses that amount as a basis for
determining what to add for pain and suffering. CA finds
nothing unreasonable in the 25% going to attorney fees, so def
is required to pay that total amount here.
People v. Hudson (2003) 113 Cal.App.4th 924. Defendant pled
to welfare fraud and was ordered to make restitution for AFDC
amounts overpaid due to failure to report income. Defendant
also received excess food stamps, but pursuant to Welfare
Department regulations, the calculation re: how much def
would have received if he had disclosed all income was made
without the normal disregard of 20% of earned income. Seeing
that as an improper penalty, rather than simple restitution,
trial court sought a calculation based on normal rules including
the 20% disregard. When the Department refused, the trial
court refused to order any food stamp restitution, concluding it
could not determine a proper amount. CA holds per Crow that
the trial court was correct in refusing to order a penalty, but it
erred in refusing to order any food stamp restitution. The
Department should have complied with the court order despite
its disagreement, but even without that compliance, the trial
court had alternatives, such as use of contempt power to coerce
Department, or obtaining information needed to make its own
calculation, or accepting the Department figure and subtracting
an offset big enough to assure no windfall to the Department.
Doing nothing gave a windfall to the miscreant.
People v. Hamilton (2003) 114 Cal.App.4th 932. Defendant pled
to 245 and was placed on probation and ordered to pay $15,000
in restitution. Victim sued defendant and his mother (at whose
home he was working when assaulted by defendant), and the
mother’s insurance paid $25,000-$30,000 to settle the claim
against both defendant and mother. DA sought to revoke
defendant’s probation for failure to pay restitution. By time of
hearing, Victim had died. His mother acknowledged receiving
the insurance settlement and had also recovered some expenses
for her son’s care from his insurance. Trial court concluded
Victim’s mother had recovered all she lost and refused to
revoke. On DA appeal, CA finds right to appeal as this was an
order after judgment affecting the substantial rights of the
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people. On the merits, CA finds error in offsetting restitution by
insurance payments from Victim’s own insurance or from
defendant’s mother’s insurance, per Hove and Birkett. CA finds
Bernal inapplicable here because even payments from
defendant’s mother’s insurance were completely distinct and
separate from defendant – defendant did not procure or
maintain the insurance, had no contractual right to require
payments on his behalf, and was potentially subject to an
indemnity claim. Even if Victim’s mother ends up recovering
more than her out-of-pocket expenses, that still serves
deterrent and punitive goals. CA remands for reconsideration
without consideration of these payments as offsets for
restitution.
In re Karen A. (2004) 115 Cal.App.4th 504. Minor assaulted
another, breaking her nose and causing large medical bills not
covered by insurance and still ongoing at time of disposition. CA
upholds order to make reparations as determined by the
probation officer. W&I 730.6 requires restitution to be
determined at the direction of the court, not by the court. The
probation department is an arm of the court, so this qualifies as
being at the direction of the court and was therefore valid,
based on legislative history re: meaning of “at the direction.”
People v. Baker (2005) 126 Cal.App.4th 463. Defendant was
convicted of grand theft of a neighbor’s cows that were kept a
couple of years and then returned after defendant was arrested.
Evidence at restitution hearing showed that it would not have
made sense for defendant to feed the cows that long unless they
were having calves. Trial court made assumption about how
many calves there would have been, then deducted the cost of
feeding the cows, then quadrupled the loss suffered in the first
year, per F&A 21855. CA upholds the restitution order,
rejecting the claim that no restitution should be due when the
property is returned. Instead,, CA concludes the victims did
suffer ;losses because the cows were bred and because they
were 2 years older when returned. CA finds sufficient evidence
that calves were born, as it would have made no sense for
defendant to feed the cows otherwise. CA sees no abuse in
using the quadruple damages provision of F&A 21855, as it
applies to all actions, so that would include criminal cases.
Using that provision was within the court’s discretion and
limiting the quadrupling to the first year losses demonstrates
the court did not abuse its discretion.
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In re I. M. (2005) 125 Cal.App.4th 1195. Minor was sustained on
a petition for being an accessory after the fact to a murder, and
was ordered to pay restitution for the cost of the funeral of the
victim. He argues restitution was improper as the poss was
caused by another person and the minor’s criminal liability was
based only on acts after the loss had occurred, CA concedes
that no statute requires restitution in such circumstances, but
that does not mean court had no power to order it. Discretion is
broad to fashion conditions that foster rehabilitation and
protect public safety. Here, the order was reasonably related to
the crime for which the petition was sustained, and to future
criminality. The order brought home to defendant the
consequences of his gang membership and forced him to face
the emotional and financial effects of gang activity on the family
of the victim.
People v. Jennings (2005) 128 Cal.App.4th 42. Defendant lost
control of his vehicle, resulting in serious injury to his
passenger and in a conviction for driving while over .08, with
great bodily injury. He was placed on probation with conditions
that included restitution of $106,678.77 for the victim’s medical
expenses. The car he was driving was owned by his mother and
her insurance carrier settled civil claims against both the
mother and defendant for $105,000. Of that, 15% was
designated for medical expenses and the rest for pain and
suffering. The trial court refused to offset any of that amount
against the restitution order, distinguishing Bernal because
there it was the defendant’s own insurance that paid the victim,
while here it was his mother who bought the insurance. CA
concludes that Bernal does apply here, because defendant was
also covered as a named insured under his mother’s insurance
and the payment was clearly on behalf of both defendant and
his mother. CA sees the critical factor as obtaining insurance,
rather than how it was obtained. Hamilton is inapplicable
because there, the insurance was just for claims against the
mother and not for the defendant at all. But under Bernal any
offset should only be for amounts covered under the restitution
order. Thus, only the portion of the insurance directed toward
medical expenses should be offset against the restitution, and
even then, only after deducting whatever percentage of that
amount went toward attorney fees.
People v. Akins (2005) 128 Cal.App.4th 1376. Defendant was
convicted of welfare fraud, placed on probation, and ordered to
pay restitution to the Department of Health and Social Services.
When the plea was entered, restitution was mentioned as a
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consequence of the plea in an amount based on a formula
found improper in Hudson, which was filed a few days before
the plea was entered here, and which was apparently unknown
to the parties or the court at the time of the plea. At sentencing,
the judge the restitution from the recommended $10,158 to
$9,789, to comply with Hudson and give defendant the benefit
of the amount of welfare she would have received absent any
fraud. The People appeal alleging abuse of discretion and
violation of the plea bargain. CA affirms, finding the record
inadequate to establish the higher amount was actually a
condition of the plea. Even if it was, the court retains discretion
not to sentence in accordance with the plea bargain, especially
in light of new authority that demonstrates the original
agreement was inappropriate. CA finds that applicable federal
and state regulations and the People’s various attacks on the
reasoning of Hudson show at most that reasonable minds might
differ on the proper method to calculate the loss to DHSS, but
what the trial court did here was still rational and well within
its discretion.
People v. Fortune (2005) 129 Cal.App.4th 790. Another welfare
fraud case where the DA unsuccessfully appeals form the
method used to calculate restitution to the welfare department.
Here, defendant received both cash benefits and food stamps. If
defendant had not failed to report some income, she would have
received less in cash benefits, but then she would have received
more in food stamps. The trial court took all that into account
in finding the food stamp restitution should only be $44. (The
restitution for improper cash benefits was $3,235, which is not
contested on the appeal.) DA wanted the trial court to use the
cash benefits that were wrongly received in determining the
amount of food stamps that would have been received, even
though defendant has to pay those cash benefits back in
restitution. CA agrees what the trial court did was reasonable
and within its discretion, so DA loses again.
In re Tommy A. (2005) 131 Cal.App.4th 1580. Minor used car
belonging to mother’s friend without permission and had
accident causing injury, then fled scene. He pled in juvenile
court to hit and run and was granted probation and ordered to
pay restitution for medical bills. Those bills had already been
paid by the insurer for the friend who owned the car, and a
release had been obtained from the victim for the friend and for
the minor. CA concludes per Bernal and Hamilton that the
release did not preclude the restitution order. CA also
distinguishes Bernal to find that the insurance payment did not
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preclude the restitution order because this was not insurance
obtained by or on behalf of the minor, but was independent of
the minor.
D.

Ability to Pay
NOTE -Some of the cases in this section are not actually
sentencing cases, but are relevant to ability to pay issues
1.

Context - Restitution Fine or Direct Restitution for
Defendants Not Granted Probation (and Comparable
Provisions Regarding Minors)

People v. Long (1985) 164 Cal.App.3d 820. Defendant was
sentenced to prison for PC 288(a). Pursuant to PC 1202.4, the
court also ordered a restitution fine of $1000 to be paid at $100
within 30 days of release from prison and $50 per month
thereafter. CA upholds this despite the statutory mandate to
NOT consider ability to pay. This is not restitution directly to a
victim, but is a fine. Defendant cannot be imprisoned for failure
to pay; the fine will be a debt that can only be enforced as any
other civil judgment, except it is exempt from the statute of
limitations. This is also not comparable to statutes that provide
for recoupment of costs incurred in prosecuting defendants. CA
does not consider the provision of PC 1202.4 re: retaining 20%
of prison wages for such fines, since this fine does not become
due until after release.
People v. Glenn (1985) 164 Cal.App.3d 736. CA upholds PC
1202.4 re: restitution fine along with imprisonment. CA finds no
unconstitutional vagueness about its applicability and no equal
protection problem despite the lack of consideration of ability to
pay. That is no problem since there is no provision for
imprisonment in the event of nonpayment.
People v. Barker (1986) 182 Cal.App.3d 921. Defendant was
sent to prison for a crime committed 8/10/86. The court
imposed a restitution order of over $6,000 and a fine of $1,000
under GC 13967. CA holds no restitution fine per PC 1202.4
could have been imposed since that statute was not yet in effect
when the crime was committed and cannot be applied
retroactively. AG argues that the version of GC 13967 operative
at that time did allow a fine, but CA concludes that the
imposition of both restitution and a fine indicates the court was
improperly relying on later versions of the statute. Also, the
earlier statute required consideration of present ability to pay
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and impact on defendant’s dependents and it does not appear
those factors were considered. CA vacates the fine order and
remands for reconsideration under the proper statute.
People v. Mendez (1987) 194 Cal.App.3d 1210. Defendant was
sentenced to prison. $500 restitution fine was imposed. Judge
acknowledged that defendant had no present ability to pay, but
ordered that the fine be paid before defendant completes parole.
Defendant argues judge had no power to impose the condition
that the fine be paid before completion of parole. CA concludes
when a restitution fine is imposed it is payable at time of
judgment. If not paid then, it becomes a debt to the state, with
statutory mechanisms for collection. CA concludes that the trial
court had no authority to impose the condition it imposed.
People v. Sandoval (1989) 206 Cal.App.3d 1544. Defendant was
sentenced to state prison for felony drunk driving and was
ordered to pay restitution fine of $5000, $4000 of which was to
go to business whose property was damaged. CA notes GC
13967 was amended in 1986 to allow restitution directly to a
victim. CA holds that even though restitution goes directly to
the victim, ability to pay remains irrelevant; the crucial factor is
that failure to pay still does not result in revocation of
probation.
People v. Rivera (1989) 212 Cal.App.3d 1153. CA holds cases re:
ability to pay being irrelevant in the case of a restitution fine (as
opposed to a condition of probation) also apply to subd (c) of GC
13967, added in 1986, allowing a fine paid direct to the V.
Crucial fact is that defendant cannot be imprisoned for failure
to pay.
People v. Staley (1992) 10 Cal.App.4th 782. Defendant was
sentenced to prison and ordered to pay restitution fine, lab
analysis fee, & drug program fee. He complains of the lack of
any finding of ability to pay. As for restitution fine, CA simply
notes the statute does not require ability to pay.
In re Steven F. (1994) 21 Cal.App.4th 1070. In the context of
restitution fines imposed on minors pursuant to W&I 730.6, CA
concludes: minors who are brought within W&I 602 due to
offenses that constitute felonies are subject to 1) a discretionary
fine imposed under W&I 730.5 plus penalty assessment,
subject to ability to pay; 2) a restitution fine under W&I 730.6,
subd. (a) which is equal to the penalty assessment on the W&I
730.5 fine, but is not subject to ability to pay (and is
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mandatory, except it is not applicable if the discretionary fine
under W&I 730.5 is not imposed); and 3) and a mandatory
restitution fine per W&I 730.6, subd. (b) that is subject to
ability to pay. Language in W&I 730.6, subd. (c) re: regardless of
ability to pay applies only to subd. (a), and not to subd. (b), but
apparently other language in subd. (c), re:waiving the fine for
compelling and extraordinary reasons which must be expressly
stated applies to subd. (b). Here, only 1 fine was imposed,
labeled a restitution fine per W&I 730.6. This must have been a
subd. (b) fine, so the case is remanded for the court to consider
ability to pay, or to waive imposition in accordance with subd.
(c).
*People v. Wilson (1994) 21 Cal.App.4th 885. The trial court
ordered a $5,000 restitution fine, stating it had not
considered ability to pay and would have ordered only $200 if
it had considered ability to pay. Construing apparently
inconsistent language in GC 13967 as amended 9/14/92,
and PC 1202.4, subd. (a), CA concludes that the language
regarding a minimum of $200 subject to ability to pay means
there is a presumption of an ability to pay at least $200, but
a smaller amount can be imposed if the court finds no ability
to pay $200. The language regarding a mandatory restitution
fine without regard to ability to pay means some amount
must be ordered, even if less than $200. The only way to
avoid a restitution fine altogether is if the court states on the
record compelling and extraordinary reasons, other than the
lack of an ability to pay.

REVIEW
GRANTED

People v. Frye (1994) 21 Cal.App.4th 1483. Defendant, who was
already serving a life term, was convicted of possessing
methamphetamine. The trial court imposed a $200 restitution
fine, as mandated by PC 1202.4 (a), & when defendant asked
how he was supposed to pay it, the court said he could pay it
out of his prison wages. Seeking to harmonize GC 13967 (a)
(fine of not less than $200, subject to ability to pay) and PC
1202.4 (a) (shall order restitution fine regardless of present
ability to pay), the CA first finds no problem with the lack of an
express determination of ability to pay. The statutes do not
require that, so CA will assume that official duty was
performed. CA distinguishes Adams, because it arose in a
context where a hearing on ability was expressly required. CA
next rejects the People’s argument that the two statutes meant
that ability to pay became relevant only when the fine exceeded
the minimum $200 amount; rather, ability to pay must be
considered even for that amount. But CA does harmonize by
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concluding that the preclusion against reliance on present
ability to pay means only that the court can consider ability to
pay in the future, as in Staley. Prison inmates are compensated
for work. If defendant had a disability rendering him ineligible
for work assignment, he should have alerted the court. In the
absence of objection, the court could presume he would be able
to pay the fine out of prison wages.
*People v. Hicks (1994) 22 Cal.App.4th 12. Defendant
challenges a $200 restitution fine imposed per GC 13967,
arguing that the trial court erred in failing to first determine
whether he had an ability to pay. CA first holds that any error
was waived by the failure to object below. CA also reaches the
merits and, employing various tools of statutory construction,
concludes that the “subject to ability to pay” language in GC
13967 does not impose a requirement to hold a hearing or
make an express determination. Rather, it means only that if
a defendant claims he has no ability to pay, the court must
then make a determination. Notably, the CA relies in part on
a committee analysis that indicated that courts should
consider the defendant’s present financial situation, his/her
likely future financial position, the likelihood that s/he would
be able to obtain employment “within the six-month period
from the date of the hearing,” and any other factors bearing
on ability to pay.

REVIEW
GRANTED

*People v. Robles (1994) 22 Cal.App.4th 256. Tracing the
history of the “ability to pay” provision in GC 13967(a) and
the “regardless of ability to pay” language in PC 1202.4, the
CA reconciles the current versions by concluding that a
minimum restitution fine of $200 must be imposed in all
felony cases unless the defendant presents extraordinary and
compelling reasons (other than inability to pay) for not
imposing even that amount. Only if the court exercises
discretion and imposes a fine greater than the mandatory
$200 minimum must the court make a finding on ability to
pay.

REVIEW
GRANTED

*People v. Schenck (1994) 23 Cal.App.4th 698. Defendant
pled no contest to burglary, waived preparation of a probation
report, and requested immediate sentencing. He was
sentenced to prison, and a $400 restitution fine was imposed.
Defense counsel had objected to certain elements of the
victim’s claim for restitution, but did not object when the
restitution was imposed and never objected on ability to pay
grounds. CA finds any issue re: failure to make findings on

REVIEW
GRANTED
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ability to pay was waived by the failure to object on such
grounds. The fact that no probation report was prepared does
not change anything, because it was defendant’s tactical
decision to request immediate sentencing that led to the lack
of any probation report, which would have included
information from which ability to pay could have been
determined.
*People v. Castro (1994) 24 Cal.App.4th 1661. Defendant
challenges a $5,000 restitution fine, contending the trial
court failed to make any finding re: ability to pay and that the
record would not support such a finding. CA concludes the
present statute requires a finding of ability to pay, but no
hearing is required as long as defendant has notice and a
reasonable opportunity to respond. Also, the finding need not
be express, but can be implied. CA discusses and finely
distinguishes several waiver cases and concludes that a
failure to object waives procedural issues, such as whether a
finding was made, but does not waive issues re: authority to
impose a fine, such as the present challenge that the record
does not support an implied finding of ability to pay.
Reaching the merits of that issue, CA notes defendant is in
good health, but he has no assets, has been unemployed
since 1990, has had prior employment that paid minimal
amounts, and will earn a very minimal amount during his 10
year prison term. CA finds no present or future ability to pay
a $5,000 fine and reduces it to the minimum $200 amount.

REVIEW
GRANTED

People v. Menius (1994) 25 Cal.App.4th 1290. Defendant was
sentenced to prison and a $5,000 restitution fine was imposed.
The probation report indicated no present ability to pay costs of
counsel or investigation costs. The sentencing hearing does not
indicate any consideration was given to the issue of ability to
pay the restitution fine. CA notes in passing that the “ability to
pay “ provision might only impact the obligation to pay the fine,
and not restrict the trial court’s discretion to impose an
amount. But even if defendant does have the right to a hearing
and determination on the amount he is able to pay, CA finds a
waiver here. CA distinguishes contexts such as giving reasons
for sentence choices, where the duty to give reasons is
mandatory and the failure is not waived by silence. Here,
however, there is no duty to make a finding or state reasons
unless the court finds no ability to pay or otherwise imposes no
fine. This puts the burden on defendant to raise the issue in the
trial court if he wishes to contest the matter.
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*People v. Mendoza (1994) 26 Cal.App.4th 283. Defendant,
sentenced to prison, challenges $200 restitution fine because
trial court made no express finding that he had a present
ability to pay. CA finds no requirement of an express finding.
CA presumes the trial court knew it was required to find
ability to pay, so it presumes the trial court made an implied
finding when it imposed the fine. Thus, the only real issue is
whether there was evidence to support the implied finding.
CA rejects waiver argument, since that applies only to
procedural oversights that could be corrected, not to issues of
sufficiency of evidence to support a required finding. CA sees
no need for the ability to pay to be a “present” ability; per
Frye and Castro, future potential to earn can also be
considered. Even without considering possible prison wages
(since CA cannot tell whether defendant will be housed in a
location where he can work), CA looks to potential to pay
after completing the six year prison term. Although defendant
has had health problems, CA sees no evidence of an inability
to work. Although he had not worked in a long time, the trial
court was entitled to infer that was a matter of personal
choice. Thus, the record supports the implied finding that
defendant is capable of earning $200 to pay the fine.

REVIEW
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People v. Gibson (1994) 27 Cal.App.4th 1466. Defendant, who
was sentenced to prison, complains that a $2,200 restitution
fine was imposed when he had no earnings or assets to pay it.
CA declines to revisit Frye re: consideration of future earning
power, finding any issue waived when defendant failed to object
to imposition of the fine below. CA sees it as unfair to allow the
assertion of a procedural defect without objection below. CA
also holds defendant cannot attack sufficiency of evidence to
support the order for the first time on appeal, finding that
different from sufficiency of evidence of guilt to which a
defendant necessarily objects by pleading not guilty. CA
laments the waste of judicial and AG resources involved in such
a belated attack, but fails to address why the judge or DA
should not bear responsibility for failing to see that a
mandatory duty is performed.
People v. Gentry (1994) 28 Cal.App.4th 1374. CA upholds
$5,000 restitution fine, concluding that the trial court's order
represented an implied finding of ability to pay. In making such
an implied finding, it was proper to consider future prison
wages and earning after completion of the 12 year prison term.
[There is no indication here that the trial court actually did
consider such factors.] Even though current CDC regulations
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call for withholding of 20% of prison earnings for payment of
fines, the trial court could have properly considered the full
amount of potential prison earnings. Defendant was only 31
years old and will no doubt seek employment after release from
prison, and his claim that a bad back will hinder his ability to
earn while in prison is unsupported by the evidence. (This
opinion is unusually long on philosophy and short on
authority.)
In re Enrique Z. (1994) 30 Cal.App.4th 464. CA upholds a W&I
section 730.6, subd. (b) $100 restitution fine on a minor
committed to CYA for grand theft. Although no ability to pay
finding was made, CA concludes none is required when, as
here, the statutory minimum fine is imposed. CA reviews adult
restitution fine principles and finds them analogous to juvenile
court principles even though the W&I section does not contain
the same kind of mandatory language as the adult provisions.
*In re Damien C. (1994) 30 Cal.App.4th 471. Noting that
issues it seemed to decide in Steven F. were really dicta, CA
holds that the ability to pay finding required by W&I 730.6,
subd. (b) (for restitution fine incident to CYA commitment)
can be implied & need not be express. Even if an express
finding was required, that is a procedural matter that was
waived by lack of objection. But imposing a fine in the
absence of ability to pay would exceed the court’s power, so
that would not be waived and CA must review the record to
see if there is support for the implied finding. CA finds no
such support, since the minor never finished high school, has
had some jobs in the past with no indication of earnings, and
has a pregnant girlfriend subsisting on little money. Since the
fine imposed was only $200, CA sees no cost benefit in a
remand and instead reduces the fine to the statutory
minimum of $100, which needs no ability to pay finding.

ORDERED
UNPUBLISH
ED

People v. Saelee (1995) 35 Cal.App.4th 27. Defendant was
convicted of 1st degree murder, committed in 1991, and was
sentenced to 25-life. A restitution fine of $10,000 was also
imposed. Defendant challenges the fine because the trial court
failed to make a finding on ability to pay. CA notes that the
statute in effect when the crime was committed provided for a
$100 minimum fine and contained no ability to pay
requirement. An amendment after the crime was committed but
before sentencing added the ability to pay requirement and also
raised the minimum fine to $200. The increased minimum
cannot be applied here because that would be an ex post facto
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law, but, per Estrada, CA concludes that defendant should
nonetheless receive the benefit of the ameliorative provisions,
requiring ability to pay,
*People v. Masbruch (1995) 35 Cal.App.4th 139. Defendant
was sentenced to consecutive life terms plus a determinate
term exceeding 45 years, and a restitution fine of $10,000
was imposed. Defendant challenges the fine for failure to
expressly find an ability to pay. CA notes several principles
regarding restitution fines - After 1992, ability to pay must be
found before a fine exceeding the $200 minimum can be
imposed; no formal hearing need be held as long as notice is
provided; the ability to pay finding need not be express;
procedural issues are waived by a failure to object, but not
claims that the court exceeded its jurisdiction; in the absence
of evidence supporting an implied finding of ability to pay, the
court exceeds its jurisdiction; ability to pay can be based on
future earnings. Here, the evidence does not support an
implied finding of ability to pay, since the fine is substantial,
the defendant has no assets, the term is long, and prison
wages are low. Rather than remand, CA reduces the fine to
$200.

REVIEW
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People v. Forshay (1995) 39 Cal.App.4th 686. CA holds
defendant waived any ability to pay issue in regard to a
restitution fine, since then was no objection below on that
ground. CA makes analogy to Welch. CA rejects the contention
that this was an unauthorized sentence that can be corrected at
any time; here the statute did authorize restitution and the
issue is whether the facts support a restitution order. It is that
factual claim that was waived by the lack of objection. Had an
objection been made, the facts could have been developed to
resolve the issue.
People v. Douglas (1995) 39 Cal.App.4th 1385. Trial court
imposed a $10,000 restitution fine after finding defendant had
no ability to pay the cost of appointed counsel. CA first notes
that any issue with regard to ability to pay the fine was waived
by the failure to object. Even if there had been no waiver, CA
would find no error. Ability to pay the cost of appointed counsel
is statutorily limited to present ability, while ability to pay the
restitution fine can be based on future earnings in prison.
Thus, CA sees no inconsistency.
People v. Romero (1996) 43 Cal.App.4th 440. Relying on GC
13967, defendant complains that in imposing a restitution fine,
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the trial court failed to expressly find an ability to pay, and the
evidence is not sufficient to support an implied finding of an
ability to pay. CA notes that the relevant provisions have been
removed from GC 13967 and placed instead in PC 1202.4. As
amended in that section, the statute clearly states that no
express findings are required. The statute also places the
burden of proof on the issue of ability to pay on the defendant,
which implies a rebuttable presumption that defendant does
have such an ability. Thus, the absence of evidence on the issue
in this case means that the presumed ability to pay remains
unrebutted.
2.

Context - Other Than Restitution Fine or Direct
Restitution for Defendants Not Granted Probation

People v. McDowell (1977) 74 Cal.App.3d 1. In reversing a Penal
Code section 987.8 order for reimbursement of the cost of
appointed counsel, CA notes that the fact the defendant had a
right to receive money at some indefinite time in the future did
not mean that he had a present ability to pay.
People v. Hartley (1984) 163 Cal.App.3d 126. CA holds that
defendant was entitled to a hearing before being subjected to
restitution as a condition of probation, both as to the amount of
the replacement value of the stolen goods and as to his ability
to pay. Here, the trial court erred in denying a hearing and
accepting without question the probation recommendation. As
to ability to pay, defendant had an income of $500/month and
the order of $2,768 in 3 years amounts to $77/month.
People v. Baumann (1985) 176 Cal.App.3d 67. Defendant was
charged with 6 counts of embezzlement and pled to 1, with
HARVEY waiver. She was put on probation with a restitution
condition based on 75 checks, all involving 1 victim. CA
upholds restitution order, finding no danger of violation of
proscription against imprisonment for civil debt since defendant
can’t be imprisoned for failure to pay without finding of ability
to pay.
People v. Hodgkin (1987) 194 Cal.App.3d 795. Felony drunk
driving victim was seriously injured and defendant was placed
on probation on conditions including restitution in an amount
to be determined by the probation officer, but not to exceed
$60,000. CA finds inadequate consideration of defendant’s
ability to pay. She is divorced mother of 2 living on welfare and
getting no child support. She must serve a year in jail before
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she will be able to earn any money, leaving only 52 months to
pay any restitution. In view of limited employment history,
$60,000 restitution is clearly impossible. (CA notes probation
could set less than that, but there is no reason to presume it
will.) CA remands for consideration of ability to pay and
consideration of alternative means of serving the rehabilitative
purpose.
*People v. Greco (1987) 197 Cal.App.3d 961. Accomplished
musician was put on probation for drug offenses, with 1
condition being a $10,000 fine. He paid nearly $4000, but
was violated for not paying the rest. Defense evidence at
revocation hearing was that the conviction caused him
problems finding work, that he tried various business
ventures with limited success, and that he had borrowed
almost $20,000 from a friend for 1 of the business ventures.
Trial court revoked probation, concluding defendant could
have paid the fine with the proceeds of the loan. CA notes
there is no clear rule re: burden of proof on ability to pay, but
since that is an element of the violation DA must prove it by
clear and convincing evidence. CA finds insufficient evidence
here. A friend who loans money to start a business has a
reasonable expectation of repayment from the profits and
would not necessarily loan the money for the purpose of
paying off criminal fines, so it was improper to rely on that
loan with no evidence the lender would have permitted such
a use of the money.

ORDERED
UNPUBLISH
ED

People v. Vournazos (1988) 198 Cal.App.3d 948. Defendant pled
nolo contendere to VC 10851 and was given probation with jail
time and restitution. Defendant appealed at that point but the
amount of restitution was not determined until a
supplementary hearing 7 months later. CA finds no requirement
of express finding of ability to pay. CA concludes that was
implied in the order and was supported by evidence of
defendant’s Master’s degree and past earnings, with no claim of
inability when the order was made.
People v. Ryan (1988) 203 Cal.App.3d 189. Defendant
challenges probation condition of $800 restitution to victim on
ground that the trial court failed to make an express finding
and took no evidence on the issue of ability to pay. CA notes
that it was defense attorney here who stated that defendant was
prepared to make full restitution. CA finds that constituted a
waiver of any issue re: ability to pay. All due process requires is
an opportunity to present information on the issue and
916

defendant had that opportunity. No express finding is required.
If a finding is required, defendant’s statement that he is
prepared to make full restitution suffices to fulfil that
requirement. CA stresses that defendant is protected by the fact
that probation cannot be revoked or extended for failure to pay
unless it is found defendant had the ability to pay,
People v. Goulart (1990) 224 Cal.App.3d 71. Defendant pled to
PC 593 (tampering with gas and electric meters to reduce
billings) for dismissal of other similar counts. Investigation
showed systematic tampering going back 6 years. Defendant
was granted probation and ordered to pay over $40,000 in
restitution. CA holds that no express finding on ability to pay is
needed when restitution is ordered; lack of ability to pay is
simply a basis for avoiding revocation for nonpayment.
People v. Adams (1990) 224 Cal.App.3d 705. Defendant pled to
arson, admitting he set 5 fires to take out his frustrations after
getting intoxicated. CA reverses order for reimbursement of
probation costs, since trial court failed to hold required hearing
on ability to pay. CA also notes defendant will be in jail for 1st
year, so he will lose his job and have no ability to pay during
the first 6 months (the longest time court can look to in
determining ability to pay). But court is free to hold hearing at
any time during probation term and impose this condition if
evidence supports finding of ability to pay.
People v. Wardlow (1991) 227 Cal.App.3d 360. Defendant pled
to 4 molestation counts involving 3 victims. CA holds restitution
to sheriff’s department for treatment and exam of victims at
Children’s Hospital was allowed by PC 1203.1h, but trial court
failed to set a specific amount or determine ability to pay, as
required by statute. Finding no justification for these failings,
CA strikes the condition.
People v. Self (1991) 233 Cal.App.3d 414. Construing the PC
1203.2 requirement that a trial court revoking probation for
failure to pay restitution must make a determination of ability
to pay, CA holds that the only way to give meaning to this
requirement is to mandate that the trial court make apparent
on the record that it has considered and weighed relevant
factors in making the required determination.
People v. McMahan (1992) 3 Cal.App.4th 740. Defendant was
fined $100 per PC 290.3 mandate of such fine for persons
convicted of sex offenses listed in PC 290. Defendant argues the
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trial court failed to consider whether he had the ability to pay.
CA notes the fine is mandatory unless the court determines the
defendant does not have the ability to pay. CA concludes this
could mean that ability to pay is merely a factor, or it could
mean that it is a condition precedent. CA concludes the
Legislature would not have intended a hearing on ability to pay
in every case, since the amount of the fine is relatively small.
CA concludes that the defendant is in the best position to raise
the issue of ability to pay, and therefore waives the right to
complain if s/he failed to raise the issue below.
*People v. Rios (1992) 10 Cal.App.4th 772. Defendant was
placed on probation and ordered to pay lab fee, drug program
fee, and probation supervision fee, all without any
determination of ability to pay. CA 1st holds there was no
waiver by failure to object below, since lack of a required
finding would render the conditions unreasonable and
therefore in excess of jurisdiction and void, not merely
voidable. As for probation supervision fee, statute requires
hearing on ability to pay. Although probation report
contained some financial information, it was conflicting and
in any event no express finding was made. Record must show
a hearing on ability to pay was held and that evidence
supports finding. As for drug program fee, while ability to pay
is required, hearing is not and finding may be inferred in
absence of objection. But implied finding must be supported
by evidence, and it is not here, since there is contradictory
information and no basis to determine what is correct. As for
lab fee, there is no requirement of ability to pay, so it is
mandatory and there was no error in imposing it, since it was
imposed per H&S 11372.5, not per PC 1203.1ab, which
covers continuous chemical monitoring of probationer.
People v. Staley (1992) 10 Cal.App.4th 782. Defendant was
sentenced to prison and ordered to pay restitution fine, lab
analysis fee, and drug program fee. He complains of the lack of
any finding of ability to pay. As for restitution fine and lab
analysis fee, CA simply notes the statutes do not require ability
to pay. As for drug program fee, the statute does require a
determination of ability to pay, but not an express finding. CA
concludes ability to pay need not mean present employment or
cash on hand; ability to earn in future, after completion of
sentence, can suffice. Although defendant had not been
employed in years other than selling drugs, he was 31 and
nothing in the record indicates impediment to earning ability.
Trial court observed defendant and impliedly found no such
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impediment. If defendant knew of any, he should have objected
to the fee below.
People v. Warnes (1992) 10 Cal.App.4th Supp. 35. Defendant
was placed on probation for misdemeanor fraud counts and was
placed on probation with conditions that included over
$17,000.00 in restitution. The App. Dept. notes that while a
hearing on ability to pay restitution must be granted, no finding
of ability to pay is required before the restitution order is
imposed.
*People v. Gragg (1993) 13 Cal.App.4th 1447. CA summarily
reverses order to reimburse county for cost of probation and
presentence investigation and report because the trial court
failed to hold a hearing on ability to pay. as required by PC
1203.1b. CA remands for hearing.
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People v. Campbell (1994) 21 Cal.App.4th 825. In the context of
restitution ordered as a condition of probation, CA finds
defendant had a sufficient opportunity to contest his ability to
pay - the restitution was set forth in the probation report and
defendant was given an opportunity to respond to any matters
in the report. He had told the probation officer he was willing to
make restitution, without ever mentioning any problem with his
ability to pay. At a hearing to determine the amount of
restitution, he again raised no objection based on ability to pay.
CA finds no equal protection or due process in the lack of any
requirement of an express finding on ability to pay, since
defendant can only be imprisoned if probation is revoked, and
that will require a showing of ability to pay.
People v. Phillips (1994) 25 Cal.App.4th 62. Defendant was
placed on probation and ordered to pay a presentence
investigation fee not to exceed $300, probation supervision fees
not to exceed $20 per month, and $150 for the services of the
Public Defender. CA upholds the order to pay the probation fee
and costs, disagreeing with Adams and concluding there is no
need for a hearing separate from the sentencing hearing, and
also holding that the failure to object at the sentencing hearing
was a waiver (by acquiescence) of any right to a more formal
hearing or greater procedural rights. CA also upholds the
implied finding of an ability to pay despite the fact that
defendant was ordered to serve 1 year in jail as a condition of
probation. CA relies on the fact that defendant was given 2
months before he would have to surrender, and during those 2
months he expected to earn $800 per month and have minimal
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expenses. If defendant can no longer make payments after he is
incarcerated, he can then seek a modification. As for the
attorney fees, CA finds adequate notice in the mention of fees in
the probation report, especially since there was no objection on
the ground of lack of notice. CA again finds no requirement of a
separate hearing and, for the same reasons, CA upholds the
implied finding of an ability to pay.
People v. Medeiros (1994) 25 Cal.App.4th 1260. Defendant was
placed on probation and ordered to make restitution. As the end
of the 5 year maximum period of probation approached,
defendant had paid only about 1/3 of the amount ordered, and
probation was summarily revoked. The trial court then found no
violation since she paid all she was able to pay. Probation was
reinstated and a new 5 year period of probation was ordered.
CA orders defendant discharged from probation. Although
Cookson allows an extension even without a violation, in order
to continue paying restitution, that case expressly recognizes
that probation cannot extend beyond the maximum period
provided by statute. PC 1203.2 (e) seems to allow more, but CA
finds the purpose of that provision is to allow extension after a
violation has been found, a revocation ordered, and the
revocation is later set aside. Thus, it does not apply here.
*People v. Jimenez (1994) 27 Cal.App.4th 55.CA summarily
rejects the claim that the trial court erred in failing to hold a
hearing on ability to pay when it imposed over $2,500
restitution as a condition of probation, at the rate of $25 per
month. CA relies on the trial court’s comment that $25 per
month was a nominal amount, and CA notes that nothing in
the record suggests any physical limitation preventing
defendant from gaining employment. Thus, this is not a case
of severely limited resources or indebtedness beyond the
capacity of the defendant to meet.
People v. Lawson (1999) 69 Cal.App.4th 29. Defendant pled to
welfare fraud for probation & $21,000 in restitution. Over
nearly 5 years, she paid a minimal amount of the restitution,
repeatedly making no payment or paying with a bad check. She
had several revocations & reinstatements but made small
improvement in paying the restitution. On last revocation, she
still owed $16,000 or $19,000 & judge said this was her last
chance to avoid prison. Noting she & her husband had monthly
income of $4,900 & expenses of $2,420, judge gave her a few
weeks to come up w/$16,000 lump sum or go to prison. That
deadline was extended several times, but defendant never
920
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produced anything & was sent to prison. CA finds no improper
imprisonment for poverty. Rather, the court repeatedly tried to
accommodate defendant, to tailor payments to her financial
situation, and she willfully failed to respond. Indeed, there is no
evidence defendant is indigent at all; the evidence indicates the
opposite. The 1 last chance to avoid prison with a large lump
sum payment did not convert a lawful sentence to an unlawful
one. Although no hearing on ability to pay was held, evidence
infers there was ability to pay the $150 restitution that had
been ordered, & defendant had ample opportunity to present
additional info if there was any.
People v. Covington (2000) 82 Cal.App.4th 1263. Defendant was
placed on probation and ordered to pay nearly $100,000 in
restitution. She fully complied with the probation department
determination that she should pay $150 per month, and gave
up her interest in her home, providing another $4,000 in
restitution, but after the 5 year probation period she still owed
$88,000. Trial court declined to revoke probation, expressly
finding no willful failure to pay with ability to pay. After
probation ended, defendant sought PC 1203.4 dismissal,
claiming she had fully complied with all conditions of probation.
In a discussion long on rhetoric and short on law, CA finds no
problem with refusing to grant defendant the PC 1203.4
dismissal. CA relies on Chandler, but recognizes this case goes
further as it was not clear in Chandler whether there was an
ability to pay. CA concludes the 1203.4 dismissal is a reward
for full compliance, which includes full restitution regardless of
ability to pay. CA sees no equal protection problem since all
defendants, rich or poor, must do the same thing to get the PC
1203.4 dismissal - pay full restitution. CA sees it as inequitable
to force rich defendants to pay more than poor defendants to
get the relief!!
People v. Hall (2002) 103 Cal.App.4th 889. Court revoked &
reinstated probation. Learning defendant was unemployed,
court imposed 134 hours of community service in lieu of $570
for the cost of probation services and other fines and fees. CA
notes that costs of probation cannot be made a condition of
probation, and court here was unclear whether it was doing
that or just making an order. Assuming the latter, there must
1st be a finding of ability to pay, never made here and
apparently not existent here. Community service is an alternate
means of reimbursing the county and there is no authority to
order that either, absent an ability to pay. That would also be
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unenforceable, as it could not be a condition of probation. CA
remands for hearing on ability to pay.
E.

Penalty Assessments, Costs, Fees (Penal Code sections 1214,
1464, Govt. Code section 76000)
People v. Sierra (1995) 37 Cal.App.4th 1690. Defendant
challenges the imposition of a penalty assessment on a drug
program fee imposed pursuant to Health and Safety Code
section 11372.7, arguing that since the drug program fee
statute requires that it be imposed “in addition to any other
penalty imposed by law,” it must be the last fee charged after all
others (including penalty assessments) have been calculated.
CA rejects this since GC 76000 and PC 1464 both create
mandatory levies.
People v. Hart (1998) 65 Cal.App.4th 902. Defendant was placed
on probation on various conditions, including payment of $460
for the cost of the preparation of the probation report, payment
of the cost of probation supervision in an amount to be
determined by the probation officer, payment of a fee for
processing any transfer request, and payment for legal services
per PC 987.8. Prior to sentencing, on request of the probation
officer, the court had signed an order entering a civil money
judgment for $1,260 (plus interest at 10%) in fines and
assessments. CA finds no authority for such a money judgment.
PC 1214 allows orders for such fines to be enforced in the
manner provided for money judgments generally, but that does
not authorize the issuance of an actual money judgment, or the
collection of interest. No money judgment is necessary because
the order itself is enforceable in the manner of a money
judgment. ALSO, attorney fees and costs may not be included
as conditions of probation.
People v. Rivera (1998) 65 Cal.App.4th 705. Defendant was
convicted of driving under the influence, was placed on
probation, and was assessed fees per VC29550.2 (a $135 jail
booking fee and a $33 jail classification fee). Noting her offense
occurred before VC 29550.2 was enacted, she claims this
violates the prohibition against ex post facto laws. CA disagrees,
finding these fees do not constitute punishment, but instead
serve the legitimate government purpose of addressing the
state’s then-existing fiscal crisis. This was part of a bill adding
numerous provisions allowing the collection of fees by various
government agencies, showing the legislature had a nonpunitive intent. The fees are not so excessive as to make this
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punitive regardless of intent. These are not like fines, which are
a penalty. The fact the fees are due only if there is a conviction
points toward being punitive, but could also just be a legislative
determination that persons not convicted are involuntary
“users” of the jail and should not have to pay, which those who
choose to commit crimes are voluntary “users” of the jail’s
services.
People v. Martinez (1998) 65 Cal.App.4th 1511. CA notes that
provisions regarding the H&S 11372.7 drug program fee require
a determination of ability to pay, but do not require any express
findings on the record. Therefore, in the case of no fee imposed
and a silent record, CA concludes it must presume the court
resolved the issue in favor of not imposing the fee. In light of
this, the failure to impose a fee and the absence of an express
finding regarding ability to pay do not result in any
unauthorized sentence, and if there was any error in the
implied finding of no ability to pay it was waived by the failure
of the prosecutor to object below. CA notes in fn. 2 that the
same reasoning applies to the H&S 11377 and PC 672 fines.
ALSO, CA finds the trial court erred in imposing a $100 lab
analysis fee per H&S 11372.5, since the statutory limitation is
$50 for each separate offense, and there was only one offense
here. BUT, the $50 fee that should have been imposed was also
subject to mandatory 170% penalty assessments per PC
1202.4, 1464, and GC 76000. Per Sierra, such fees are
considered fines and are subject to the penalty assessments.
Per Sanchez, the abstract must be amended to show the
corrected fee and assessments.
*People v. Parker (1998) 67 Cal.App.4th 200. CA notes it has
been receiving a growing number of requests from the People
to correct trial court omissions regarding restitution,
restitution fines, lab fees, and penalty assessments, or in
communicating such order to the Department of Corrections.
CA warns that it is the sentencing court’s and the DA’s
responsibility to deal properly with these matters, and in the
future the CA will decline to address such matters if the
prosecutor does not first request correction in the trial court.
In the present case, CA finds no error in failing to order direct
restitution, since the record was silent regarding whether the
victim suffered any economic loss. CA finds no error in the
lack of a penalty assessment on the restitution fine, since PC
1202.4, subd. (e) forbids such assessments. CA does find
error in failing to impose a suspended $200 parole violation
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restitution fine, and CA does order that correction.
*People v. Tillman (1999) 69 Cal.App.4th 945. Although
nobody mentioned them below, CA concludes failure to
impose mandatory fines per PC 1202.4 and 1202.45 resulted
in an unauthorized sentence, so CA imposes minimum fines
per Vasquez Diaz, rather than remand for discretion to
impose higher fines. Although there is narrow discretion to
waive the fines in extraordinary circumstances, that requires
a finding on the record that was never made, and defendant
does not suggest such extraordinary circumstances exist. But
as to PC 290.3 fine, CA infers silence implies a finding
defendant was not able to pay the fine, so the failure to raise
the issue below waives it. Since that fine was not imposed,
there is no basis for GC 76000 penalty assessments.
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People v. Terrell (1999) 69 Cal.App.4th 1246. CA orders
amendment of abstract to include mandatory fees and penalty
assessments that were not imposed below. Since a fine was
imposed, the CA can calculate the fees and penalty assessments
without the need for a remand. CA agrees with other cases that
the better practice is to first seek relief in the trial court.
However, in the interest of judicial economy, where no issue as
to the amount exists, CA sees the better practice as modifying
the judgment rather than remanding
*People v. Rivera (1999) 69 Cal.App.4th 1289. CA concludes
that direct restitution to a victim is not a fine, penalty, or
forfeiture, so no penalty assessment can be imposed on the
restitution. It is not punishment, but is instead intended to
compensate the victim. CA acknowledges that PC 1202.4(e)
specifically
exempts
restitution
fines
from
penalty
assessments, and does not exempt direct restitution, but CA
concludes that was because there was no need to exempt
direct restitution, since it is clearly not a fine in the first
place. CA notes the purpose of restitution would be
undermined if the victims had to compete with the
government in an effort to collect from defendants who
typically have few assets.
People v. Martinez (1999) 73 Cal.App.4th 265. CA holds the GC
76000 penalty assessment requirement does not apply to direct
restitution to victims. GC 76000 applies only to fines collected
by the courts. Direct restitution is paid to victims and is not
collected by the courts.
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People v. Dorsey (1999) 75 Cal.App.4th 729. CA holds that the
PC 1464 and GC 76000 penalty assessment provisions do not
apply to a direct victim restitution award against a defendant
sentenced to prison. The penalty assessment provisions
expressly apply only to fines, penalties, or forfeitures collected
by the courts. Direct restitution for persons sentenced to prison
is collected by CDC, not by the courts. Also, there is nothing at
all in the legislative hearing indicating any intent for the penalty
assessment provisions to apply. Indeed. The Department of
Finance reported there would be no fiscal impact, indicating no
expectation that penalty assessments would be collected by the
state or the counties.
People v. McHenry (2000) 77 Cal.App.4th 730. CA vacates
penalty assessment imposed on PC 1202.4 restitution fine. The
only authority for penalty assessments comes from PC 1464 (a)
or Gov. Code 76000 (a). PC 1202.4 expressly provides it is not
subject to PC 1464 (a) penalty assessments. GC 76000 allows
for assessments to be collected together with PC 1464 penalty
assessments, so if there can be no PC 1464 assessment, there
cannot be a GC 76000 assessment.
People v. Callejas (2000) 85 Cal.App.4th 667. Defendant was
convicted of felony and placed on probation. He violated
probation and was sent to prison. JP included stayed parole
revocation fine per PC 1202.45, which was enacted after the
commission of the original offense. Defendant argues this is ex
post facto. CA reviews conduct credit cases that uphold new
rules after conviction but before the misconduct that lost
credits and seems to see close analogy, but CA then
acknowledges that USSC in Johnson v. US squarely holds that a
post-conviction penalty relates to the original conviction and not
the new conduct. Unable to distinguish Johnson, CA reluctantly
finds an ex post facto violation here.
People v. Smith (2001) 24 Cal.4th 849. Trial court properly
imposed a $5,000 restitution fine, but then imposed only a
$200 parole revocation fine instead of the statutorily mandated
fine equal to the restitution fine. Though the DA did not object,
the People raise the issue on appeal. SC distinguishes Tillman
and finds no waiver below because the sentence imposed was
unauthorized, or in excess of jurisdiction. There was no
discretion to exercise and no factual findings to make, once the
restitution fine had been determined and properly imposed, so
SC sees no problem with appellate courts being able to rectify
the error despite the lack of any objection. SC concedes the trial
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court had jurisdiction to impose a $200 parole revocation fine, if
it had imposed a $200 restitution fine, but SC summarily
dismisses that because the trial court properly imposed a
$5,000 restitution fine.
People v. Allen (2001) 88 Cal.App.4th 986. In sentencing
defendant for burglary, the trial court imposed three fines: 1) a
suspended $2,000 restitution fine per PC 1202.4 (b); 2) a
$2,000 parole revocation fine per PC 1202.45; and 3)a $2,000
fine in the form of a penalty assessment per PC 1202.4(a)(2).
While PC 1202.4(a)(2) appears to mandate “a fine in the form of
a penalty assessment in accordance with Section a464,” CA
concludes that the term “a fine in the form of a penalty
assessment” can only be imposed when there is another fine
upon which it can be levied. That is what such language has
always meant when used in other statutes. The other two fines
imposed in the present case are both statutorily exempt from
any penalty assessments, so there was no fine here upon which
to base a penalty assessment. While defendant did not object to
this fine below, there was no waiver as the result was an
unauthorized sentence. However, rather than vacate the
improper fine, CA remands to allow the trial court to decide
whether to impose a fine instead under PC 672, which
authorizes a fine for any crime in relation to which no fine is
specified, as is the case for burglary. CA adds that any fine
imposed per PC 672, plus any penalty assessment on such a
fine, cannot exceed the $2,000 fine that was originally imposed.
People v. McGarry (2002) 96 Cal.App.4th 644. Defendant was
sentenced to jail and fined for misdemeanors. He had 114
excess days of credits, which the court figured at $30 per day,
or $3,420 toward fines. The court applied the 1st $2,000 to the
base restitution fine, paying it in full, and then applied the
remaining $1,420 toward the $3,400 in penalty assessments
($2,000 mandatory state penalty and $1,400 mandatory county
penalty), leaving $1,980 to pay. Defendant argues that once the
original $2,00 base fine was satisfied with no monetary
payment, there could be no penalty assessments, per Allen. CA
distinguishes Allen and concludes liability for penalty
assessments does not turn on whether the base fine was paid in
cash or in excess credits. Moreover, CA also concludes the trial
court erred in applying the excess credits to first pay off the
base fine. Instead, it should have been applied proportionately
toward the 3 components, the base fine, the state penalty, and
the county penalty. The statute expressly says the credit should
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be applied to any fines on a proportional basis, and CA
concludes that means penalties as well as fines.
People v. Turner (2002) 96 Cal.App.4th 1409. On defendant’s
appeal, CA notes the trial court neglected to impose a
mandatory $50 lab analysis fee (plus $50 penalty assessment &
another $35 penalty assessment). Since no ability to pay is
required, CA just orders them w/o remand. Although defendant
was not advised of this consequence when he entered his plea,
CA considers this de minimis and not in violation of the plea
bargain. CA sees no separation of powers problem in imposing
the fee when the DA never sought it, since the failure to impose
it resulted in an unauthorized sentence, correctible at any time.
CA sees no equal protection violation in the fact that trial courts
erroneously omit this fee in many cases, since the CA regularly
corrects the error when it sees it. AG concedes that the trial
court had discretion to not impose the penalty assessments,
and that they therefore cannot be imposed in light of the DA’s
failure to object below, but CA declines that concession since
the discretion applies only in circs not present in this case, so
there was no such discretion here, so the assessments must be
imposed.
People v. Talibdeen (2002) 27 Cal.4th 1151. The trial court
imposed a $50 lab analysis fee per H&S 11372.5, but said
nothing about state or county penalty assessment. When the
People raised that on appeal, defendant contended they waived
it by failing to object at sentencing. SC notes that Tillman held
discretionary sentence choices cannot be corrected on appeal if
there is no objection by the People, but Smith allowed an
exception to such a waiver for obvious legal errors correctable
without any factual findings. Defendant contends the present
context involved discretionary choices, since PV 1464 (d) says
the sentencing court can waive all or part of the penalty
assessment when the defendant “is in prison until the fine is
satisfied…” SC looks to use of the same phrase in other
contexts, and to legislative history, and concludes this language
was meant to apply only where the defendant is serving time in
prison in lieu of paying a fine in cash. That is not what
happened here, so there was no discretion and the failure to
impose penalty assessments is properly correctable on appeal.
SC also concludes the PC 1464 (d) language only allows a court
to mitigate a penalty assessment after execution of sentence has
begun (when the defendant is in prison), so jurisdiction is
automatically retained for that purpose is a case where there is
such discretion. Concurring opinion finds that last part
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strained and would interpret the section to allow that exercise
of discretion at the time of sentencing, but concurrence agrees
that discretion was not available in the present case.
People v. Andrade (2002) 100 Cal.App.4th 351. Defendant was
laced on probation, ordered to pay restitution, and a restitution
fine was imposed and stayed. Defendant paid the restitution,
but violated other terms of probation, resulting in a revocation
and prison sentence. At that sentencing, the court imposed a
parole revocation fine in the same amount as the earlier
restitution fine. Defendant argues that was improper, as PC
1202.45 requires a parole revocation fine to be imposed at the
same time as the restitution fine, so the court lost jurisdiction
to do so later. CA disagrees, distinguishing Tye as a case where
a prison term was imposed and then suspended. Here,
execution of sentence was suspended. Since no prison term was
imposed initially, there was no basis for a parole revocation fine.
CA looks to overall intent and concludes that the original
restitution fine that was imposed and stayed survived the
revocation of probation and was implicitly restated when the
parole revocation fine was imposed at the later sentencing.
(Accord, see People v. Calabrese (2002) 101 Cal.App.4th 79.)
People v. Washington (2002) 100 Cal.App.4th 590. Defendant
absconded from probation supervision and fled to Alabama,
where he was arrested and extradited back to California.
Probation was revoked and reinstated and defendant was
ordered to pay the $5,603.49 cost of extradition. Distinguishing
some prior cases and stretching to find a legislative intent, CA
concludes that costs of extradition properly come within the PC
1203.1b provision to order probationers to pay the costs of
probation supervision. DISSENT contends legislative intent is
otherwise.
People v. Hall (2002) 103 Cal.App.4th 889. Court revoked &
reinstated probation. Learning defendant was unemployed,
court imposed 134 hours of community service in lieu of $570
for the cost of probation services and other fines and fees. CA
notes that costs of probation cannot be made a condition of
probation, and court here was unclear whether it was doing
that or just making an order. Assuming the latter, there must
1st be a finding of ability to pay, never made here and
apparently not existent here. Community service is an alternate
means of reimbursing the county and there is no authority to
order that either, absent an ability to pay. That would also be
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unenforceable, as it could not be a condition of probation. CA
remands for hearing on ability to pay.
People v. Robinson (2002) 104 Cal.App.4th 902. CA construes
ambiguous language in PC 1203.1b to authorize the
requirement of reimbursement of costs incurred in preparing a
pre-sentence probation report in all cases, not just cases in
which probation is granted or a conditional sentence is
imposed. CA sees the legislative history as showing the statute
was intended to apply to all cases. Thus, the reimbursement
order in the present case was authorized despite the fact the
defendant was sentenced to prison.
People v. Valtakis (2003) 105 Cal.App.4th 1066. CA holds that
defendant’s failure to object at sentencing to noncompliance
with the PC 1203.1b procedures for imposition of probation fees
waives the issue on appeal. Here, defendant was ordered to pay
a probation service fee of $250. Although the statute requires a
determination of ability to pay, here no such determination was
made, nor was there any notice to defendant of his right to such
a determination by the court. The statute also says that the
determination must be made unless defendant makes a
knowing and intelligent waiver. Defendant argues that cannot
occur without notice. CA sees that statutory language as a
response to Phillips, not an effort to abrogate Welch in this
context. CA sees a failure to apply the Welch waiver rules as
inefficient, as more money would be spent on appellate review
than would be recouped to pay probation costs. [CA never
considers that insistence on true waivers below would
eventually cause most courts to comply with the statutory
requirements, leaving few cases where there would be any
appellate issue.] CA also notes the record here amply indicated
an ability to pay, so there was no prejudice in any event.
People v. Stewart (2004) 117 Cal.App.4th 907. The trial court
imposed a $200 PC 290.3 sex offender fine, but did not impose
PC 1464 (a) or GC 76000 (a) penalty assessments. CA notes
that failure to impose the sex offender fine is not jurisdictional,
as it would be presumed from a silent record that a
determination had been impliedly made that defendant had no
ability to pay. But once a sex offender fine is imposed, there is
no discretion to fail to impose the penalty assessments, so those
failures are jurisdictional and can be corrected on appeal.
People v. Taylor (2004) 118 Cal.App.4th 454. After conducting a
Wende review, CA notes that the trial court imposed a $1,000
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restitution fine and a suspended parole revocation fine. But it
failed to impose the mandatory $50 drug lab analysis fee, plus
the applicable penalty assessments of $50 and $35. CA also
notes 2 new surcharges missed by the trial court – a PC 1465.7
20% surcharge on the drug lab fee, and a 50% surcharge on
fines for the State Court Facilities Construction Fund. Per GC
70372. CA concedes the latter allows for possible reductions
based on facts which it cannot determine from the present
record, so it remands for fact findings. CA apparently never
mentioned these matters until the opinion, as it notes any
aggrieved party may petition for rehearing per GC 68081. It
then notes that any trial court aggrieved by the complexity of
these procedures may petition the Legislature for relief!
People v. High (2004) 119 Cal.App.4th 1192. Defendant was
sentenced and fined for offenses. He was also subjected to a PC
1465.7 state surcharge on the fines and a GC 70372 state court
facilities construction fund penalty based on the amount of the
fine. Both those provisions became effective after the crime was
committed. AG readily agrees the 1st cannot be imposed here as
it would be an ex post facto penalty. But AG argues the court
facilities fee is not punishment, but is a user fee. CA disagrees –
CA sees a clear penal purpose in the language used by the
legislature, and no relationship to the individual’s use of the
courts. Rather, the fee is calculated based only on the amount
of the underlying fine. CA distinguishes Rivera, where booking
and jail classification fees were linked to the actual
administrative costs that were incurred.
People v. Wallace (2004) 120 Cal.App.4th 867. Defendant was
assessed a $20 PC 1465.8 Court Security Fee after he was
convicted of a crime committed before that section became
effective. CA finds no ex post facto violation. Extensive
legislative history contains no hint of a punitive intent,
especially since the fee also applies to some categories of civil
cases. It is also imposed in traffic school cases when the charge
is dismissed. The amount involved is small and does not
amount to a traditional punishment. It certainly would not
deter a criminal. It has an obvious rational non-punitive
purpose. CA concludes it is not punishment.
Egar v. Superior Court (2004) 120 Cal.App.4th 1306. A juvenile
court petition was sustained and minors were declared wards of
court for a misdemeanor. A PC 1465.8 $20 court security fee
was imposed. CA vacates the fee, as it applies only for “every
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conviction of a criminal offense,” and a sustained juvenile
petition does not result in a conviction.
People v. Kunitz (2004) 122 Cal.App.4th 652. A male and female
couple both pled guilty to four counts each of forcible lewd acts
on children under 14. As part of their sentences, the trial court
imposed a restitution fine of $6,400 and a parole revocation fine
in the same amount, both payable jointly and severally by both
defendants. CA points to recurring use of the singular in the
statutes allowing these fines and concludes there was no
legislative intent to allow joint and several liability for these
punishments. CA finds that joint and several liability was
unauthorized, so the lack of an objection below did not waive
the issue. CA distinguishes cases that allow joint and several
liability for direct victim restitution, since that is not
punishment but is akin to a civil judgment.
People v. Sorenson (2005) 125 Cal.App.4th 612. Defendant
entered a plea and was told he could be ordered to pay fines
and fees totaling $5,000, and could be ordered to pay $10,000
to the State Restitution Fund, with a required minimum fine of
$200. He sought immediate sentencing and was sentenced
without objection to the agreed prison term, plus a $1,000
restitution fine per PC 1202.4 and a concurrent $500 fine with
appropriate penalty assessments. The resulting minute order
calculated a total of $1,125 in penalty assessments in addition
to a $1,000 PC 1202.45 fine. Defendant argues he was given
inadequate advice about the fines, fees, and assessments, as
consequences of his plea. Per Dickerson, CA finds no Walker
violation; the plea bargain’s failure to recite an agreement
regarding fines suggests that was left to the discretion of the
judge. While defendant here did not have the benefit of a
probation report alerting him to fines, he was otherwise in the
same position as Dickerson. The fines imposed were well within
the range described before the plea, and CA sees no need to
advise defendanty of each possible component of every possible
fine and fee and assessment.
People v. McElroy (2005) 126 Cal.App.4th 874. Defendant was
convicted of 2 felonies and 2 misdemeanors, and was sentenced
to prison. In assessing a PC 1202.4 restitution fine, the judge
stated $200 for each felony offense and $100 for each
misdemeanor, for a total of $600. Per PC 1202.45, the judge
then imposed and stayed a parole revocation fine in the same
amount. Defendant complains that he cannot be placed on
parole for either misdemeanor offense, so the $100 per
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misdemeanor should be subtracted from the PC 1202.45 fine.
CA disagrees, noting PC 1202.4(b) requires a restitution fine for
each case. Regardless of how that fine is determined, PC
1202.45 requires a parole revocation fine in the same amount.
Thus, it was properly set at $600.
People v. Vega (2005) 130 Cal.App.4th 183. Defendants were
convicted of conspiracy to posses and to transport cocaine. CA
vacates $50 criminal lab analysis fee imposed per H&S
11372.5, subd. (a), since that section applies to possession and
transportation, but makes no mention of conspiracy. CA
recognizes that PC 182 provides that punishment for conspiracy
is the same as for the substantive crime, but that leads to the
issue of whether the lab fee is punishment. CA distinguishes
Talibdeen for not addressing that issue, but simply assuming a
lab fee was punishment. CA notes that in general, fines are for
punishment and fees are for administrative reimbursement.
Here, the $50 fee is obviously not a deterrent to drug dealing,
but serves only to offset the cost of lab testing. Thus, this was
not punishment, so it is not incorporated into the sentence for
conspiracy.
People v. Schoeb (2005) 132 Cal.App.4th 861. Defendant pled to
9 separate counts from 5 separate pending cases that had never
been consolidated. All came on for sentencing together. The trial
court imposed a $20 court security fee 5 times, once for each
case. CA notes PC 1465.8 applies to every conviction for a
criminal offense, so the court erred in only imposing 5 fees. CA
remands to amend the abstract to show 9 $20 court security
fees. While Wallace held such fees were not punishment, CA
concludes that charging one for each conviction does not turn
them into punishment; instead, this is a rational determination
that a defendant required more court security and should
therefore pay more in fees!
People v. Carmichael (2006) 135 Cal.App.4th 937. CA vacates a
$20 PC 1465.8 security fee imposed for a crime that occurred
before the fee became effective. Statutes are not retroactive
unless clearly specified. AG argues there is no retroactivity
since the sentencing occurred after the effective date, but CA
finds retroactive application as this is a new legal consequence
and increased liability attached to an offense occurring before
the effective date. CA rejects Bailey as conclusion without
analysis, and distinguishes Wallace, as it dealt only with the ex
post facto issue and not the retroactive application issue.
Language imposing a fee on every conviction falls far short of “a
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clear and compelling” indication the Legislature intended the
statute to be applied retroactively.
In re T. P. (2006) 136 Cal.App.4th 1461. Minor was declared a
ward and committed to Boy’s Ranch. Court also imposed a $50
lab fee per H&S 11372.5. CA notes that section specifies such
fees for anybody convicted of specified offenses. Since juvenile
adjudications are not convictions, H&S 11372.5 is inapplicable
and the fee order must be reversed.
People v. Le (2006) 137 Cal.App.4th 54. CA holds that PC
1468.5, re: court security fine, applies to Penal Code provisions
as well as Vehicle Code provisions. CA notes the statute says
that it applies to every conviction for a criminal offense,
including traffic offenses involving a violation of a section of the
Vehicle Code. CA concludes the reference to violations of the
vehicle code applies only to its immediate antecedent (including
traffic offenses), and not to its more remote antecedent (every
conviction for criminal offense). Aside from applying the last
antecedent rule, CA also notes that placement of the provision
in the Penal Code is another indication of the intent to apply it
to Penal Code provisions.
People v. Alford (2006) 137 Cal.App.4th 612. Defendant was
convicted of robbery and a $20 court security fee was imposed
per PC 1465.8, which did not become effective until 2 months
after the robbery. CA finds no ex post facto violation, per
Wallace (non-punitive), but goes on to separately consider
whether the Legislature intended the statute to operate
retroactively. CA rejects Carmichael, which concluded the
language of PC 1465.8 fell short of a clear and compelling
indication that retroactivity was intended. CA does not dispute
that conclusion in Carmichael, and goes on with a discussion of
what retroactive application really mean. CA sees retroactivity
as disfavored in order to avoid unfairness from justifiable
reliance, but CA sees no unfairness here since this is not
punishment for the earlier crime, and the minimal contribution
is fair since most of the present court proceedings took place
after the effective date. That the law applies to conduct
completed before it took affect is not determinative. CA relies on
Adames which upheld AIDs testing as a result of an offense
occurring before the test was required by statute, finding that it
was not punishment, and therefore not retroactive. CA jumps to
conclusion this means that the PC 3 requirement of an express
declaration of retroactivity is not applicable. CA also notes that
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PC 1465.8 was urgency legislation seeking a fee on every
conviction, so CA concludes retroactivity was intended
VII.

DISPARATE REVIEW (Penal Code section 1170, subd. (f))
People v. Herrera (1982) 127 Cal.App.3d 590. CA holds that the
denial of a Board motion to recall a sentence as disparate is an
appealable order (an order after judgment affecting substantial
rights). Reviewing the denial here, the CA rejects the argument
that the motion creates a presumption of disparateness, but the
CA does hold that the Board’s conclusion is entitled to great
weight. The CA uses much good language about the strong
policy of the DSL in favor of uniformity of sentencing. The CA
described the procedures that should be followed at a hearing
on such a Board motion, and the findings that should be made.
Applying its own analysis, the CA affirms the denial of the
motion to recall in this case.
People v. Mitchell (1984) 152 Cal.App.3d 433. Defendant was
given the upper term for a Taco Bell robbery, plus two years for
gun use. The Board of Prison Terms found the sentence
disparate and recommended a reduction to the middle term.
The trial court denied the motion, agreeing with the DA’s argument that the BPT relied on invalid factors. The CA reviews the
disparate review process and then concludes that there is no
requirement that the judge state reasons for denying such a
motion. The CA acknowledges that this makes it virtually
impossible for the losing party to attack such a judgment or for
the CA to determine whether there was an abuse of discretion.
The CA finds the intent of the legislature was to inform the trial
court of the possible disparity, and nothing more. The CA finds
that the court here considered all pertinent information, and
the CA finds no abuse of discretion. The CA does encourage
trial courts to state reasons when ruling on such motions.
People v. Rivera (1984) 157 Cal.App.3d 494. After a Board of
Prison Terms’ finding that defendant’s sentence was disparate,
the trial court recalled the sentence and resentenced defendant,
changing a CS term to a CC term. The People appealed,
contending the court did not exercise its own discretion, but
simply blindly followed the BPT recommendation. The CA holds
that the People have no right of appeal here. This was a new
judgment, not an order after judgment. Likewise, this was not
an order modifying a verdict or finding by reducing the
punishment.
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People v. Martin (1986) 42 Cal.3d 437. In setting the
standards for a trial court conducting a disparate review, SC
endorses the HERRERA procedure as far as it goes, but adds
that the court must give great weight to board findings, not just
board facts. Court should not question methodology of the
board or sentencing habits of other judges, but by analogy to
CARL B., court should follow the recommendation in the
absence of substantial countervailing factors. SC does allow
some leeway for consideration of subjective factors. SC goes on
to require, as a judicially created rule of procedure, articulated
reasons whenever a court refuses to change a sentence found
disparate by the board.
People v. Nelson (1987) 194 Cal.App.3d 77. Defendant pled to
possession for sale and transportation of drugs, while codefendant went to trial and was convicted of those and 2 more
counts. Defendant had been given indication at plea that he
would get 2 year prison term. Before defendant was sentenced,
co-defendant was given probation and 1 year county time.
Defendant argued for equal treatment, saying it would be
against public policy to give heavier term to the one who pled.
Trial court conceded co-defendant was more culpable, but
imposed 2 year prison term, commenting it had made a mistake
in being so lenient with the co-defendant. CA affirms. Defendant
benefitted by avoiding even greater exposure and should be held
to bargain. Mistake as to co-defendant need not be perpetuated.
Sentence is in sound discretion of trial court. No principles re:
disparity require different result here.
VIII. RECALL FOR RESENTENCING (Penal Code section 1170, subd.
(d).) (See also Section III-A-5 re: Delayed Sentencing.)
People v. Drake (1981) 123 Cal.App.3d 59. Defendant pled to 14
counts of Penal Code 211 and was given a three year mid-term
on one count, plus CS one year term on each other count, with
all CS time in excess of seven years stayed per Penal Code
1170.1(f), resulting in a 10 year term. Two weeks later, realizing
it had misunderstood the twice-the-base-term limit, the court
recalled defendant and imposed the upper term of five years, so
the 10 year total would be permissible. CA holds that the
original sentence must be reduced to six years by operation of
law, and that any error was judicial, so there was no power to
resentence defendant to the upper term.
People v. Laue (1982) 130 Cal.App.3d 1055. Defendant’s
sentence was reduced one year after a recall and resentencing
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pursuant to P.C. 1170(d). On appeal by the People, CA affirms,
holding that an ex parte request by defense counsel to the judge
to request that Corrections prepare a study regarding a recall
was a proper way to institute such proceedings. Since the ex
parte contact did not relate to the merits and was made at a
time when no proceedings were pending, there was no ethical or
statutory violation. Since the People were given notice and an
opportunity to be heard before the resentencing, due process
was satisfied despite the lack of notice prior to the request to
Corrections to initiate the recall.
People v. Druschel (1982) 132 Cal.App.3d 667. Defendant was
sentenced to prison after revocation of probation. Two and onehalf months later, his attorney obtained an order for
presentence credit and also requested a report pursuant to
Penal Code Section 1170, subd. (d). The court refused to order
such a report and defendant appealed, contending that he had
a right to be present at the hearing at which the report was
requested. CA holds that defendant had no standing to make
the motion for recall of sentence, so the denial of the motion
was not a ruling affecting substantial rights, so there was no
basis for appealing. CA dismissed the appeal, and indicated
there was no right to be personally present at the proceeding.
People v. Gainer (1982) 133 Cal.App.3d 636. Defendant was
convicted and sentenced to prison in 1978 for an ISL crime
committed in 1974. He was released on bail pending appeal.
After affirmance on appeal, he made a motion in 1981 for a
recall and resentencing pursuant to PC 1170, subd. (d). The
trial court refused to consider it under a belief it had no power
since it was more than 120 days after the sentencing (though
defendant had not served 120 days in custody). CA dismisses
defendant’s appeal, refusing to address the issue of whether the
trial court was correct, since defendant had no standing to
make the motion. Thus, no substantial right was involved so
there is no right to appeal. CA does approve applicability of PC
1170, subd.(d) to an ISL offense.
People v. Poe (1983) l48 Cal.App.3d 112. Defendant was
sentenced to a 4 year mid-term for burglary plus 3 years for
GBI. At sentencing, the judge mentioned the possibility of a PC
ll70(d) recall. After more than l20 days had passed, the court
recalled the case for resentencing, held hearings, and reimposed
the same sentence. The CA holds the resentencing was void
since the l20 day limit for recalls on the court’s own motion is
jurisdictional. Rather than dismiss as an appeal from an invalid
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order, the CA treats this as a habeas petition, proper to
challenge judicial acts in excess of jurisdiction. This is
appropriate here because defendant failed to appeal from the
original sentence in apparent reasonable reliance on an
anticipated resentencing. Quickly reviewing the original
sentence, the CA finds adequate reasons stated and no abuse of
discretion.
People v. Galvan (1984) 156 Cal.App.3d 144. A Viet Nam vet
was sentenced to prison for robbery after the trial court found
he was suffering service related psychological problems, but
refused a continuance for an exam re:posttraumatic stress
syndrome. Due to a lack of federal programs, the court imposed
the prison term, but sentenced pursuant to PC 1170, subd.(d)
to allow for a recall whenever a federal program became
available. The CA found no problem with denying the
continuance - in view of the findings made by the trial court a
further exam was not necessary. The CA also found no problem
with the prison sentence since no federal program was
available. Noting a federal program is now available, the CA
remanded and directed the trial court to request an 1170(d)
recommendation and, if it is affirmative, to recall the sentence
and consider a federal commitment.
In re Acker (1984) 158 Cal.App.3d 888. Defendant was sent to
prison for a 1978 burglary. Within 120 days, Corrections
recommended a recall, but the judge declined. After 120 days
had passed, the judge did order a recall, vacated the prison
term, and placed defendant on probation. Later, defendant was
convicted of a new offense and was enhanced per PC 667.5 for
the 1978 burglary. On appeal, defense counsel failed to argue
that the prior was not a prior prison term. Defendant now seeks
habeas relief. The CA holds that habeas is proper because
defendant seeks review of an invalid sentence and also because
defendant was denied the effective assistance of appellate counsel in his appeal. As to the jurisdiction of the trial court to order
a recall after 120 days had passed, the CA notes that in this
case there was a recommendation for recall by Corrections, so
the 120 day rule does not apply unless it was improper for the
trial court to reconsider after the earlier denial. As to that
question, the People could have appealed at the time but did
not, so they may not collaterally attack that judgment. Reaching
the merits, the CA holds that once recalled, the prior was no
longer a prison term and was never completed, as required by
PC 667.5(g).
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People v. Delson (1984) 161 Cal.App.3d 56. Defendant was
convicted of 4 counts of forgery and 3 counts of grand theft,
involving watches worth $9000 and $5500 (never recovered),
and a car. The probation report recommended probation, but
the judge chose prison because defendant showed no appreciation of wrongdoing and felt this was a civil matter, not a
criminal matter. The court did order a PC 1170, subd. (d) report
that also recommended probation, but the court rejected it in a
minute order without holding a hearing. The CA holds that an
1170 (d) report derives from former section 1168 and that the
lack of a required hearing carries over. The CA even notes that
there is no requirement that the defendant be supplied with a
copy of the report. CA also holds that the continued denial of
probation here was not an abuse of discretion.
People v. Shepeard (1985) 169 Cal.App.3d 580. Defendant pled
per bargain in which judge said sentence would be 52 months,
but also said that was a max time. That’s what defendant got.
BPT found it disparate by 8 mo. The court held a hearing at
which it said it gave great weight to the BPT reccommendation,
heard testimony from 2 BPT folks who admitted they did not
consider the nature of dismissed charges and might have
reached a different conclusion if they had known that a
dismissed firearm use was involved. CA affirms the denial of the
motion for recall, finding that the court followed the HERRERA
procedure. CA goes on to discuss the application of the recall
provisions to plea bargains, notes the benefits that each side
receives from a bargain, notes that judges are more in tune with
the people than computers in Sacramento, whether or not there
was a bargain, notes that PC 1192.5 seems to forbid deviation
from the bargain, fails to discuss whether this was a bargain for
52 months, or for discretion with 52 month top, and concludes
it need not decide whether the recall provisions apply to plea
bargains!!
People v. Hill (1986) 185 Cal.App.3d 831. Defendant was
convicted of 4 counts. He was given 2 CS 8 year terms per PC
667.6(d) and 2 CC terms. CDC determined PC 667.6(d) did not
apply and notified the court of the error per PC 1170, subd. (d).
The sentence was recalled and 4 CS terms per PC 1170.1 were
imposed, for a total of 14 years. Defendant argues the court
only had jurisdiction to change the erroneous full CS term, not
the legal CC terms. CA finds no such limit on a PC 1170 (d)
recall. The statute only says the new term cannot exceed the
original term. CA makes analogy to cases of an appellate
remand for resentencing, where an error in part of the sentence
938

has been held to infect the entire sentence and allows
reconsideration of all choices. DRAKE, HENDERSON, and ALI
are distinguished and CA finds nothing to preclude changing
CC terms to CS in this context.
People v. Stevens (1988) 205 Cal.App.3d 1452. Defendant pled
per bargain with 6 year lid. He was sentenced to 2 year mid
term, plus 6 CS 8 month terms. Hours later, realizing there had
been a violation of the double base term limit, the court reset
sentencing and amended the term to the upper term of 3 years
plus 36 months CS on 4 other counts, for same total of 6 years.
CA affirms, rejecting DRAKE and applying SAVALA, which
allows resentencing from scratch as long as new total does not
exceed old total. CA finds judge’s subjective belief as to proper
total length is not improper as long as it is channeled by the
sentencing guidelines. Since the subsequent sentence was no
longer than the earlier sentence, CA finds no error. CA notes
that trial court could have accomplished the same result by
resentencing defendant under PC 1170(d).
In re Quinn (1988) 206 Cal.App.3d 179. Defendant was
sentenced to prison on 12/3/82. After a PC 1170(d) recalL, he
was placed on 5 years probation on 4/26/83. Probation was
revoked on 4/22/88. CA agrees defendant was no longer on
probation at the time of the revocation. Construing PC 1170(d),
CA finds the resentencing relates back to the date of the original
sentencing, so the 5 years probation (the maximum length of
probation that could have been imposed) started then and
ended before the revocation.
*People v. Gardner (1990) 225 Cal.App.3d 519. Defendant
was sentenced to the low term of 16 months. At his request,
the sentence was recalled per PC 1170, subd. (d) and he was
given probation and put in a drug program. He later violated
probation and after revocation, he was sentenced to mid term
of 2 years. CA finds no violation of the rule that the sentence
after a § 1170 (d) recall can be no greater than the original
sentence. That applies only to the initial resentencing, where
defendant was granted probation. (CA concludes that a grant
of probation is a “sentence” for these purposes.) § 1170 (d)
had no application at the subsequent sentencing after
revocation of probation.
Dix v. Superior Court (1991) 53 Cal.3d 442. Defendant had
been sentenced to 7 years for PC 245 with GBI. V learned
defendant was recalled per PC 1170d and released OR pending
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his testimony in another murder case. V seeks writ to prevent
release or resentencing. SC holds that V has no standing, as
only the defendant and the prosecutor are parties to a criminal
action. Victim’s Bill of Rights & other victim protections have no
application here. SC uses strong language re: prosecutor’s sole
discretion regarding how to dispose of a criminal action. The
fact that V alleged that the court exceeded its jurisdiction does
not matter. SC also goes on to address the merits anyway, SC
holds that a court has jurisdiction under PC 1170d to recall the
sentence during the 1st 120 days for any reason rationally
related to lawful sentencing, not just for disparity. After recall, a
court can impose a new lawful sentence based on any facts
available at the time of resentencing, even if they relate to
events that occurred after the original sentencing. SC also notes
that as long as recall occurs within the 1st 120 days, it does not
matter if the resentencing occurs after more than 120 days have
passed. SC adds that even though defendant is ineligible for
probation except in unusual circumstances, his offer to testify
may constitute such unusual circumstances.
People v. Chlad (1992) 6 Cal.App.4th 1719. Six weeks after
defendant was sentenced to prison, his attorney wrote the court
asking for a PC 1170(d) hearing. The court amended the
abstract to so note, and CDC sent the court a diagnostic
evaluation recommending no change. For unexplained reasons,
the judge did not see that report until after the 120 day limit.
Counsel filed a motion to modify the sentence per PC 1170 (d),
and the court then ordered a recall for resentencing. At the
hearing, the court noted it had intended to reduce the term by
two years, but believed it no longer had jurisdiction to do so.
Defendant appealed from the order denying modification. CA
concludes the court had, in fact, lost jurisdiction. While
resentencing need not occur within 120 days, the recall on the
court’s own motion must and did not here. CA also holds that
the denial of defendant’s request was not appealable; although
it was an order after judgment, it did not affect substantial
rights because the court had lost jurisdiction and because
defendant had no standing to make the request. Treating this
as a habeas does not help as defendant has not established
grounds for habeas relief.
Portillo v. Superior Court (1992) 10 Cal.App.4th 1829. Defendant
pled guilty, filed notice of appeal, and then filed motion seeking
recall and modification of sentence under PC 1170, subd. (d).
The trial court denied that motion, finding that the filing of the
notice of appeal divested it of jurisdiction. Defendant then
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sought relief by writ of mandate. CA concludes that the filing of
the notice of appeal did not divest the trial court of discretion to
entertain a motion under PC 1170, subd. (d). However,
defendant is not entitled to writ relief since he had no standing
to make such a motion, the trial court had no clear, present,
and ministerial duty to act, and the duty defendant sought to
enforce involved the exercise of discretion. Even if the court’s
reasons for denying the motion were wrong, the court did have
jurisdiction to rule on the motion.
People v. Karaman (1992) 4 Cal.4th 335. Defendant was
sentenced to prison for 2 years for PC 211, plus 2 years for gun
use pursuant to PC12022.5, after rejection of a motion to grant
probation despite Tanner. Execution was stayed 1 week to allow
defendant to help his family move to a new residence. When
defendant returned to court after the one week, the court noted
that when it rejected the effort for probation, it had believed
that it was also without power to strike the punishment for the
use enhancement, but now realized it did have such power.
(This was just before the amendment removing that power.) The
sentence was modified to strike the punishment for the gun
use, and defendant was committed for 2 years. On DA’s appeal,
SC holds that the trial court did have power to stay execution
for the 1 week, so long as that stay did not result in a reduction
below any statutorily required minimum term. The trial court
also had good reason to reconsider after the 1 week. SC notes
prior cases holding that the power to modify is lost when the
sentence is entered in the clerk’s minutes (as this sentence was
soon after it was pronounced), but SC concludes that rule
should apply only to increases in a sentence, not to a reduction.
SC relies in part on the fact that PC 1170d would allow a recall
and resentencing after defendant arrives at prison, and it would
be wasteful to force a court to wait until then.
People v. Lockridge (1992) 12 Cal.App.4th 1752. Defendant was
sentenced to 5 years in prison, filed appeal, and was given bail
pending appeal. She sought modification of sentence, but trial
court said it had no jurisdiction due to the pending appeal.
After affirmance on appeal, defendant again requested modification. Noting she had done well while on bail and that a
prison term would do more harm than good, the judge acted per
PC 1170, subd. (d), recalled the sentence, and granted
probation. On DA’s appeal, CA holds that the fact that an
appeal was pending did not affect the power to act under PC
1170, subd. (d), so the filing of the notice did not toll the 120
day time limit on the judge’s power to recall the sentence on his
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own. Thus, after the appeal, the court had no jurisdiction to
modify the sentence. But CA affirms per Tanner/Holt, setting
forth 3 part analysis met here: the court’s mistake in granting
probation was reasonably based on an uncertainty in the law,
defendant has complied with conditions of probation and
returned to a productive life, and unusual circumstances
render return to prison unfair, as the judge could have modified
prison to probation if that had been done in a timely fashion.
People v. Pritchett (1993) 20 Cal.App.4th 190. Defendant filed no
appeal within 60 days after sentencing, but on the 119th day
his trial attorney asked the court to recall the sentence per PC
1170d and either impose a lower sentence or reimpose the same
sentence to allow an appeal to test the validity of that sentence.
With the consent of the DA, the trial court did the latter. CA
dismisses the ensuing appeal, concluding that the resentencing
cannot be deemed an order after judgment affecting substantial
rights. CA points to cases reaching that conclusion when a
request for a PC 1170d recall is denied, since the defendant has
no standing to initiate such a motion. It follows that no
substantial right is affected when the motion is granted,
especially where the same sentence is imposed, leaving
defendant in an unchanged position. CA also concludes that the
reason for the recall here was not rationally related to the
sentence, so it was an abuse of discretion to utilize PC 1170d
for the purpose of reviving an appeal.
People v. Jasso (1994) 25 Cal.App.4th 592. 116 days after being
sentenced to an upper term, defendant moved the trial court to
recall his sentence per PC 1170, subd d, and to reconsider his
sentence in light of many supporting letters. The sentencing
judge was unavailable until after the 120 days would be up, so
the presiding judge, out of an abundance of caution, ordered
the recall. When defendant was brought before the original
sentencing judge, that judge ruled that the first judge had no
authority to order the recall, since only the sentencing judge
could do that. CA remands for 1170d resentencing - although
normally the recall and resentencing should be done by the
sentencing judge, CA sees nothing to prevent another judge
from acting when the original judge is unavailable. Thus, the
recall was valid and an 1170d hearing should be held.
People v. Superior Court (Cornelius) (1995) 31 Cal.App.4th 343.
Defendant was sentenced to prison and remanded forthwith,
but she posted bail pending appeal later the same day and was
released. Two years later, after the case was affirmed, the trial
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court vacated the prison sentence and granted probation,
apparently due to defendant’s changed health. On People’s writ,
CA finds that the trial court had no jurisdiction to change the
prison sentence. Per Karaman, jurisdiction was lost when
defendant was remanded forthwith. At that point, the trial court
gave up custody of defendant. That defendant posted bail and
was released before ever reaching CDC makes no difference. PC
1170, subd. (d) was not available since more than 120 days had
passed, and the 120 days was not tolled pending appeal.
People v. Howard (1997) 16 Cal.4th 1081. SC holds that when
sentence is imposed and its execution is stayed so probation
can be granted (as opposed to staying imposition of sentence),
then after a revocation of probation there is no power to reduce
the previously imposed and stayed term. Instead, it must be
executed in its original form and can only be reduced per PC
1170, subd. (d), after the commitment. SC sees nothing
inconsistent with Karaman, since that case was intended to
apply only to brief stays, not to stays where probation is
granted, accepted, and commenced. While the waste-of-time
aspect of Karaman could apply here, since PC 1170, subd. (d)
remains available, SC sees a key difference in that here there
are specific statutory provisions limiting the sentencing court’s
precommitment discretion, while there were no such express
provisions in the Karaman context.
People v. Johnson (2004) 32 Cal.4th 260. Answering a question
left open in Buckhalter and Martinez, SC determines that a PC
1170, subd. (d) recall for resentencing does not change
postsentence status for purposes of determining sentence
credits, so no PC 4019 credits are earned for time between the
original sentencing and resentencing, even during a period of
temporary confinement in local custody awaiting resentencing.
PC 1170, subd. (d) language re: resentencing in the same
manner as if s/he had not previously been sentenced simply
means that any new sentence that does not exceed the original
sentence may be imposed. It does not mean the original
sentence was voided for the purpose of credit accrual. The
remand solely for correction of a sentence in progress does not
remove the prisoner from the custody of the Director of the
Department of Corrections.
IX.

WHETHER ERROR COMPELS REVERSAL
(NOTE: for useful analogies, see also In re
Carmaleta B. (1978) 21 Cal.3d 482, 496; People
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v. Hamilton (1963) 60 Cal.2d 105, 135-139;
People v. Hines (1964) 61 Cal.2d 164; People v.
Bolton (1979) 23 Cal.3d 208, 217-218; People v.
Morton (1953) 41 Cal.2d 536, 545; People v.Zant
(1980) 631 F.2d 397, 405-406. See also BIRD’S
DISSENT in People v. Wright (1982) 30 Cal.3d
705.)
(IMPORTANT NOTE: In the early years of the
DSL, remands for reconsideration were not
unusual, but in recent years they have
become increasingly rare. Since recent cases
finding errors prejudicial are uncommon,
they are all included. Because recent cases
finding errors harmless are plentiful and
often similarly-reasoned, they are not all
included, since many of them are cumulative.
This should be kept in mind whenever relying
on
the
earlier
cases
finding
errors
prejudicial.)
A.

Remand Held Unnecessary
1.

Improper Reasons Used (Note that many additional
cases are left out, which simply conclude that there
were so many aggravating factors that any errors in
some were harmless.)

People v. Dozier (1979) 90 Cal.App.3d 174. Conceding ambiguity
as to whether trial court, in imposing upper term, relied in part
on GBI, which was subject of separate 12022.7 enhancement,
CA concludes that if there was a dual use of facts, the error was
harmless. CA applies Watson standard, notes there were no
mitigating factors and a multitude of aggravating factors, and
finds no reasonable probabilty of a different result, so no need
to remand.
People v. Martinez (1980) 106 Cal.App.3d 524. CA imposed
upper term, citing numerous factors. Defendant attacks only
one as improper. CA notes defendant has good points, but that
it need not decide if the one factor is bad. Even if it is bad, error
is harmless BRD, per Blessing, due to multitude of aggravating
facts and complete absence of mitigation. Inconceivable that a
more favorable result would occur absent the one challenged
factor.
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*People v. Wright (1980) 107 Cal.App.3d 372. After finding
one improper factor in aggravation, CA notes total picture
still shows serious aggravating factors not counterbalanced
by mitigation. Citing Dozier, CA3 finds error harmless. Not
reasonably probable defendant would have done better
without the improper factor.

HEARING
GRANTED.
SUPREME
COURT OP
INION AT

30 Cal.3d 705, “AGREES” WITH THIS HOLDING. (SEE
People v. Ford (1981) 30 Cal.3d 209, 215-216 FOR THE
IMPACT OF SUCH AN “AGREEMENT”. BUT SEE ALSO
People v. Blade (1991) 229 Cal.App.3d 1541, 1545-1547.)
People v. White (1981) 117 Cal.App.3d 270. In a classic example
of hard cases making bad law, CA holds that all four reasons
stated for giving DAN WHITE the upper term for manslaughter
were improper. However, CA notes four other proper factors that
are present, but were not mentioned below. Noting that the
facts and circumstances virtually mandate the maximum
sentence, CA finds no reasonable probability of a different result
and declines a remand.
People v. Karsai (1982) 131 Cal.App.3d 224. Defendant
sentenced to an upper term based on a finding of four
aggravating factors and one mitigating factor. The CA
acknowledges that two of the aggravating factors may be
invalid, but finds any error harmless in light of a statement of
the trial court that it believd that any one of the aggravating
factors would outweigh the one mitigating factor. CA finds no
reasonable possibility of a different result on remand.
People v. Wilson (1982) 135 Cal.App.3d 343. Defendant was
given upper terms for rape and sodomy. CA finds error in the
aggravating factor of defendant beating the victim with shoes,
since that was done by the co-defendant, but the CA finds the
error harmless since the defendant himself slapped, choked,
and and hit the victim.
People v. Skenandore (1982) 137 Cal.App.3d 922. Two
codefendants were each given upper terms based on six listed
aggravating factors for one defendant and seven for the other.
Each was also given CS terms based on two listed factors, one
of which was the same as a used aggravating factor. CA agrees
this is a technical error and that it (CA 1-Div. 1) used to remand
even for technical errors, but in light of WRIGHT (30 Cal.3d
705), the harmless error rule applies. CA finds the errors
harmless here, in light of the excess of aggravating factors
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available to be changed to CS term supporting factors, making a
different result quite unlikely.
People v. Smith (1984) 155 Cal.App.3d 539. CA holds that the
only reason given to justify full CS terms per PC 667.6, subd.(c)
the crimes - was an inadequate reason. But, the error was
harmless since the judge made clear his intent to impose the
maximum term permitted by the plea bargain, and other
reasons (many prior convictions, prior failure on probation)
were present to justify full CS terms. Use of those other reasons
in denying probation did not preclude their use to justify CS
terms.
People v. Levitt (1984) 156 Cal.App.3d 500. Defendant was
convicted of 2 counts of voluntary manslaughter with use of a
firearm. After finding 3 of the 5 stated factors in aggravation
improper and 2 of the 3 stated reasons for CS terms improper,
CA notes that normally this would require a remand. But, here
it is very clear the trial court would not impose a lesser term in
view of its stated belief that this was really a double murder.
The CA approves of this “correction” of the jury’s verdict and
also agrees with the trial court’s feeling that where there were 2
intentional killings the defendant should not be punished as if
he had killed only once.
People v. Avalos (1984) 37 Cal.3d 216. Supreme Court finds
error in dual use of facts and reliance on one improper factor.
The Court applies a WATSON test, but holds that the question
is not whether the imposed sentence was wholly unsupported,
but whether the error was a determinative factor in rejecting the
presumptive choice of the middle term. Since the trial court
made clear its strong feeling that the crime was wantonly
violent, and that the defendant had one of the worst records the
court had ever seen for a 19 year old, and because there were
additional strong aggravating factors, the Court concludes the
errors were not determinative, so a different result is not reasonably probable.
People v. Nevill (1985) 167 Cal.App.3d 198. After finding 1 of 3
stated reasons for an upper term improper, CA finds no
prejudice since the trial judge stated that any one of the 3
aggravating factors outweighed all of the mitigation.
People v. Coulter (1989) 209 Cal.App.3d 506. CA agrees that
trial court relied on some aggravating reasons not supported by
the record. However, defendant’s mitigation was considered
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(lack of prior record) and other valid aggravating factors were
identified and relied on. In such circumstances, CA sees no
need to remand.
People v. Prothro (1989) 215 Cal.App.3d 166. Defendant was
given CS terms and attacks 1 of the 2 reasons set forth by the
court. Ignoring the fact that in another part of the opinion, CA
had noted that before rejecting CYA and imposing upper term
and CS terms, the trial court indicated there were many positive
things about the unfit juvie def, CA simply states that even if 1
of the 2 reasons were bad, the 2d reason was sufficient to
sustain the choice. CA states conclusion that different result on
remand is not reasonably probable, but CA fails to indicate how
it could possibly have reached that conclusion in this case.
People v. Edwards (1993) 13 Cal.App.4th 75. Trial court
imposed upper term for gun use enhancement based on the
facts that defendant was on probation at the time for an offense
against the same victim, and that his crimes were of increasing
seriousness. CA agrees these were improper reasons since they
relate to the defendant personally, rather than directly to the
facts giving rise to the enhancement itself. But CA finds the
error harmless since these same facts could have been used to
support the upper term on the underlying crime, freeing up the
factor used for that purpose (great bodily harm resulting from
the firearm use) as a factor to support the upper term for the
enhancement.
2.

No Reasons Stated

People v. Blessing (1979) 94 Cal.App.3d 835. Trial court
imposed CS terms, but “inadvertently” failed to state reasons.
CA notes that the purpose of stating reasons is to allow
meaningful appellate review. Noting that every criteria listed in
rule 425 is present here, and no mitigating factors are present,
CA finds no impairment of its ablity to review, so there is no
need to remand for resentencing.
People v. Mobley (1983) 139 Cal.App.3d 320. CA holds that the
trial court erred in failing to state any reasons for denying
probation and committing defendant to CRC for the middle
term. Equating the CRC commitment with imprisonment, the
CA holds that a trial court must either state reasons for
imprisonment (when the middle term is imposed), or accomplish
the same thing indirectly by stating reasons for denying
probation. Neither was done here. However, the CA holds the
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error was harmless. Noting that defendant was ineligible for
probation unless the case was found to be unusual, the CA
finds no reasonable likelihood of a different result in the event
of a remand.
People v. Smith (1984) 155 Cal.App.3d 1103. In footnote 6 at the
end of a 2 Justice dissent(?), the CA notes that the defendant
contended his probationary sentence was invalid because the
trial court failed to state reasons for granting probation. The CA
finds no prejudice since defendant argued for probation and got
what he wanted. The alternative was a prison sentence.
People v. Preyer (1985) 164 Cal.App.3d 568. Defendant was
convicted of PC 211 with PC 12022.5 and given the upper term,
but execution was suspended and defefendant was placed on
probation for reasons not explained. One month later he
violated probation and was sent to prison on the original offense, with a CS term for the new offense. Though no reasons
were stated for the CS terms, CA finds the error harmless.
Defefendant was given the “chance of a lifetime” with probation
despite ineligibility and blew it within 1 month. The probation
report listed 5 aggravating factors and no mitigation. Remand
would be a mere formal ritual.
People v. Romero (1985) 167 Cal.App.3d 1148. CA holds reasons
should have been stated for rejecting probation even though
nobody contemplated probation as a realistic possibility. That
error was harmless in light of defendant’s extensive criminal
history and parole status when the present offense was
committed.
People v. May (1990) 221 Cal.App.3d 836. Defendant was
convicted in one case and was found in violation of probation in
another. She was given middle term in one case and CS term in
the other, with no reasons stated for CS terms. CA notes that
Blessing, re: harmless error, was rejected by this CA in
Bejarano line of cases on the ground that it would render
Lawson, requiring reasons for CS terms, meaningless. But CA
distinguishes that entire line because here, the mid-term was
imposed rather than the upper term, so there is no danger of
dual use of facts. Thus, issue is only whether there is a reasonable possibility of a different result if reasons are stated. CA
finds no such possibility since CS terms are supported by the
separate nature of the crimes, and the trial court is unlikely to
decide differently because it noted that CS terms added only 20
days to the total sentence, and it also denied W&I 3051
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commitment and denied stay of execution based on family
problems. Only reasonable conclusion is that CS terms would
be reimposed if remand was ordered.
People v. Gutierrez (1991) 227 Cal.App.3d 1634. Lead opinion
finds no need for remand despite failure to state any reasons for
consecutive terms. A straight WATSON standard was applied,
and no reasonable probability of a different result was found.
CONCURRENCE explains that, while many opinions state a
WATSON standard, they are usually cases that remand. Cases
that affirm more often state that there is no reasonable
possibility of a different result on remand, a higher standard
which is warranted because a complete failure to state reasons
(as opposed to errors such as dual use of facts) frustrates the
legislative purpose in requiring reasons. Even under that more
stringent test, CONCURRENCE agrees the present error was
harmless, since the crimes were totally independent, were
committed months apart, and there were many aggravating
factors cited to support the upper term, while no mitigating
factors appear to be present. CONCURRENCE then goes on to
argue that there really should be a per se reversal standard for
failures to state reasons, since more judicial resources are
consumed in trying to determine whether an error was
harmless than would be consumed in a resentencing.
People v. Howington (1991) 233 Cal.App.3d 1052. CA agrees
that trial court was mistaken in believing the offense for which
defendant was convicted was one for which probation was
prohibited absent a finding this was an unusual case. The trial
court had simply found this was not an unusual case and had
otherwise stated no reasons for choosing prison. But CA sees no
need to remand for the exercise of discretion in choosing prison
or probation. CA notes the upper term was imposed, based on
finding several circumstances in aggravation and only 1 in
mitigation, and CA cites cases re: adequate statement of
reasons for upper term implicitly includes reasons for denying
probation. (Seems like CA still missed the point - this might
cure failure to state reasons, but does not cure failure to
exercise discretion.)
People v. Robinson (1992) 11 Cal.App.4th 609. Trial court stated
reasons for choosing prison rather than probation, and then
imposed upper terms without specifying reasons. CA notes that
it is permissible to use the same reasons for denial of probation
and for imposition of the upper term, and CA finds that is what
was intended here, even though the reasons were never
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expressly tied to aggravation. (CA does end up remanding for
other errors.)
People v. Sanchez (1994) 23 Cal.App.4th 1680. Defendant was
convicted of 2 separate robberies that occurred on the same
day, with a PC 12022.5 gun use enhancement on one and a PC
12022 crime-partner-armed enhancement on the other. The
trial court reviewed various aspects of the probation report,
including poor performance on probation, and prior crimes of
increasing seriousness. Trial court imposed mid term on each
robbery and on the gun use enhancement, stating the robberies
were garden variety, not aggravated. The PC 12022
enhancement was stricken with the court stating that was an
act of leniency, but actually it would have been statutorily
precluded in any event. CS terms were imposed for the 2
robberies, with no reasons identified. CA finds the failure to
specify reasons harmless, since, in light of defendant’s record, a
more favorable result is not reasonably probable. CA notes that
a line of cases, including May, state the standard differently, as
whether there is any reasonable possibility that stating reasons
would have led to a different result or revealed error. CA rejects
that standard as closer to Chapman then to the correct Watson
standard and concludes it was carelessly quoted from death
penalty cases which justify a higher standard that is not
justified in ordinary sentence review. KLINE DISSENT argues
that the straight Watson test in the sentencing context means
sentencing error is generally insulated from appellate review.
(For example, here the crimes were not aggravated and the trial
court clearly was exercising some leniency.) DISSENT also notes
that in the civil context, the failure to state reasons when they
are statutorlily required results in reversal per se, since the
policy reasons for requiring stated reasons are not satisfied by a
Watson review. DISSENT also argues per Ramirez analysis that
the failure to state reasons for lengthening a sentence violates
federal due process rights.
People v. Zamarron (1994) 30 Cal.App.4th 865. Trial court gave
reasons for imposing the upper term for robbery, but gave no
separate explanation for imposing the upper term on the PC
12022.5 gun use enhancement. CA holds a statement of specific
reasons for imposing the upper term on the enhancement is
required, since PC 12022.5 requires a statement of reasons for
the enhancement choice. CA finds no waiver because a
defendant cannot benefit from sentencing error, so the rationale
for the objection requirement (avoid allowing defendant to
gamble on a favorable outcome) is absent and the rule of waiver
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should not apply. But CA finds the failure harmless here in
light of all the factors in aggravation - defendant impliedly
threatened to use the gun (isn’t that always the case?), he had
been released from prison on parole only 2 months earlier, he
took pride in his membership in the Nuestra Familia, and his
record showed a pattern of increasingly serious behavior.
*People v. Brantley (1995) 40 Cal.App.4th 1538. Defendant
argues that his trial judge did not realize he had discretion to
dismiss a prior strike allegation per PC 1385, or to declare
the present wobbler offense a misdemeanor. He seeks a
remand for the exercise of discretion. CA notes the record is
silent as to whether the judge realized he had discretion. But
even if the judge erred in this regard, CA finds no possible
prejudice. The judge did exercise discretion to choose the
middle term rather than the lower term. Either of the actions
defendant speaks of would have resulted in a more lenient
term than the lower term, so the court’s rejection of the lower
term demonstrates it would not have chosen an even more
lenient disposition.
B.

ORDERED
UNPUB–
LISHED

Remand Ordered
1.

Improper Reasons Used

People v. Roberson (1978) 81 Cal.App.3d 890. Upper term was
imposed for several factors. CA holds that some of the factors
constituted improper dual use. Noting that the remaining
proper factors could still support an upper term, CA concludes
that the trial court would not be bound to impose the upper
term based on the remaining factors, so a remand for
resentencing is required.
People v. Garfield (1979) 92 Cal.App.3d 475. CA found one
factor relied on for upper term violated dual use of facts
prohibition. Noting that ample other proper reasons were given
CA concludes, with little discussion, that remand is necessary
anyway. CA then says this is especially so in view of the additional failure to state any basis for imposition of a consecutive
term.
People v. Covino (1980) 100 Cal.App.3d 660. After finding errors
in selection of upper term, CA remands for new hearing re:
mitigation or aggravation. However, since probation was
probation was properly denied, defendant is not entitled to
reconsideration of that question at the new hearing.
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People v. Smith (1980) 101 Cal.App.3d 964. After finding upper
term was based in part on an improper factor, CA notes other
proper factors support the upper term. However, since it cannot
be ascertained whether or not the improper factor was
determinative for the sentencing court, a remand is necessary
per Roberson.
People v. Lawson (1980) 107 Cal.App.3d 748. Trial court stated
several factors for upper term, then imposed CS terms “for all
the same reasons.” CA holds this was dual use of facts and
remands because some of the facts in aggravation are also
questionable and, per Roberson “where a dual use occurred as
to multiple-factors, we are unwilling to speculate as to which
factor(s) might have been determinative to the trial court.”
People v. Fick (1980) 107 Cal.App.3d 892. Where trial court
denied probation based in part on prior marijuana convictions
that were over two years old and therefore irrelevant per H&S
11361.5 and 11361.7, CA remands, “because we cannot
determine whether the trial court would have imposed a lesser
sentence had it not considered defendant’s prior convictions.”
People v. Gutierrez (1980) 109 Cal.App.3d 230. After CA finds
that trial court considered improper factors in setting the upper
term, CA rejects defendant’s invitation to reduce the term to the
middle term without remanding. CA remands so trial court can
reconsider overall sentencing on all counts in accordance with
views expressed in the opinion. However, total new sentence
cannot exceed original sentence.
People v. Brown (1980) 110 Cal.App.3d 24. CA concludes that
jury finding that PC 1203.09 allegation was true must be
reversed because trial court erroneously instructed that the GBI
need not be inflicted personally by the defendant. CA then notes
that the trial court indicated that probation would be
inappropriate even if not barred by PC 1203.09. Nonetheless,
CA concludes that defendant is entitled to have his application
for probation considered without an erroneous weight in the
scales against him, so remand is still necessary. (But see People
v. Marling (1981) 116 Cal.App.3d 284, 287, and People v. Jones
(1984) 155 Cal.App.3d 153, 184-188. See People v. Belmontes
(1983) 34 Cal.3d 335, 348, fn. 8 for good language regarding the
need for the sentencing court to have full awareness of the
range of discretion available.)
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People v. Bejarano (1981) 114 Cal.App.3d 693. Defendant was
given the upper term, with several reasons stated, and several
CS terms, with no reasons stated. AG argued, per BLESSING,
that the reasons given for the upper term were also adequate to
support CS terms. CA rejects this, concluding that BLESSING is
not applicable because resort to the same reasons would cause
a dual use of facts problem.
People v. Flores (1981) 115 Cal.App.3d 924. In remanding
because of reliance on improper aggravating factors, CA notes
“where two of three articulated factors are erroneous, remand
for resentencing is appropriate, particularly when, as here, the
mitigating factor of‘no prior record’ is present.”
People v. Jardine (1981) 116 Cal.App.3d 907. Defendant was
given the upper term for PC 211, based on his leadership role in
the crime, premeditation, and his three prior prison terms. He
was also enhanced for each of the three priors. Noting the clear
dual use of facts, CA orders remand because it can’t be
assumed that the reference to the three priors did not influence
the selection of the upper term. CA also orders term reduced if
defendant is not resentenced within thirty days after finality of
the opinion.
People v. Ginese (1981) 121 Cal.App.3d 468. After finding that
two out of three stated reasons for the upper term were
improper because they were based on elements of the crime, CA
concludes without discussion that remand for resentencing is
required, per FLORES.
People v. Bennett (1981) 128 Cal.App.3d 354. Finding three out
of five factors cited in aggravation improper, CA concludes
remand is necessary.
*People v. Valenzuela (1982) 130 Cal.App.3d 903. Defendant,
with over a year’s worth of presentence credit (including
conduct credit) was sentenced to the middle term of three
years for one count of robbery. The trial court had indicated
that it would have considered the lower term, except that
defendant had so much credit that the lower term would
result in almost immediate release on parole. The court then
found valid factors in aggravation to balance the factors in
mitigation and pronounced the middle term. CA notes there
were sufficient reasons to justify a middle term, but that the
partial reliance on the desire for a longer sentence than credit
provisions would allow was improper and requires a remand
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for resentencing. Good time credit should shorten terms, not
lengthen them.
*People v. Cooke (1982) 131 Cal.App.3d 73. Youthful adult
was committed to CYA for a middle term for PC 496, plus
eight months CS for PC 459. After one year, he was rejected
as unsuitable per W&I 1737.1 and was then resentenced to
the upper term on the PC 496, plus the CS term on the PC
459. CA upholds the power to resentence to a higher term
(over a strong dissent argument regarding double jeopardy
and equal protection) and seems to permit consideration of
behavior at CYA (without discussing People v. Colley (1980)
113 Cal.App.3d 870 or related cases regarding basing the
term on events prior to the original sentencing). CA does find
error in reliance on pattern of violence as an aggravating
factor, since there was only one violent incident (the CYA
incident) and one incident is not a pattern. While other valid
fators were stated, they all existed before and resulted in a
middle term, so CA can’t call the error harmless. CA remands
for resentencing.
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People v. Enright (1982) 132 Cal.App.3d 631. In denying
probation and imposing the upper term, the trial court listed
factors by rule number only. CA holds this is inadequate to
comply with the requirement of stating facts and reasons and
that remand for resentencing is necessary. CA acknowledges
that meaningful appellate review is still possible, but the
problem is that the statement was meaningless for the parties
and made it almost impossible for them to correct any
misconceptions or errors at the time they occurred.
People v. Kozel (1982) 133 Cal.App.3d 507. The trial court gave
several reasons for the upper term and then imposed a CS term
without stating any reasons. CA rejects the AG’s contention that
the reasons given were adequate to support both sentence
choices. Per LAWSON, CA notes the potential dual use of facts
problem and also the need to facilitate appellate review.
People v. Alvarado (1982) 133 Cal.App.3d 1003. The trial court
imposed an upper term based on two aggravating factors.
Defendant concedes one and attacks the other. CA concludes
that even under a harmless error test, when only one valid
factor remains remand is necessary since there would be a reasonable probability of a more favorable result.
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People v. Ibarra (1982) 134 Cal.App.3d 413. Where the trial
court imposed an upper term, CS terms, and enhancements,
with an inclusive statement of several aggravating factors, CA
holds a remand is required. Without expressing which reasons
support which choices, CA can’t tell whether there was an
improper dual use of facts.
People v. Cheeks (1982) 135 Cal.App.3d 826. The trial court
listed two reasons for an upper term and then repeated the
same two reasons, plus two more reasons, for a CS term. CA
finds a dual use of facts and cannot conclude that the CS term
would have been imposed for the additional reasons alone.
Therefore, remand is necessary.
People v. Swanson (1983) 140 Cal.App.3d 571. Defendant pled
to attempted grand theft. The judge started to impose a middle
term, then apparently realized the sentence would be cut in half
because it was an attempt. The judge then imposed the upper
term, stating adequate reasons to support it. The CA notes
ambiguity as to whether the upper term was imposed solely to
achieve the result the judge wanted. CA uses good language re:
need to apply the sentencing rule and accept the result, not
decide the result and reason backward to justify it. In light of
the ambiguity, CA remands and, to avoid even the appearance
of impropriety, CA orders the resentencing to be done by a
different judge. (But see People v. Calderon (1993) 20
Cal.App.4th 82, which sees no problem with reasoning
backward to achieve a desired result.)
People v. Smith (1985) 166 Cal.App.3d 1003. On 1st appeal, CA
remanded for resentencing due to failure to state reasons for CS
terms. On remand, judge failed to order new probation report,
appointed counsel, and immediately stated reasons for CS
terms without pronouncing sentence. CA holds: 1) 1st appeal
vacated judgement, requiring entire resenmtencing, allowing
complete restructuring of reasons to avoid dual use problems.
Lack of reasons for CS terms infected the entire sentence. CA
explains why stated reasons are needed. 2) New probation
report is needed (even though defendant is ineligible for
probation) per BRADY, and should include in-prison behavior.
3) Counsel had no opportunity to render effective assistance
(probably due to the misunderstanding as to the scope of
hearing). 4) Remand is required even tho there were adequate
proper reasons since (a) 1st sentencing was vacated and 2d was
incomplete, so there is no valid judgment; (b) fairness requires a
new probation report and timely appointment of counsel.
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People v. Jackson (1987) 196 Cal.App.3d 380. The trial court
gave 2 reasons for upper term, one of which was defendant’s
prior prison terms, 1 of which had been used in aggravation. CA
finds dual use and prejudice since this was 1 of only 2 reasons
cited in aggravation, and was mentioned several times by the
judge. CA also notes that the court found that mitigation did
not outweigh aggravation, but that is not sufficient to show a
finding that aggravation outweighed mitigation. The statement
left open the possibility they were equally balanced.
People v. Piceno (1987) 195 Cal.App.3d 1353. Defendant lost
control of car speeding on curve and killed pedestrian. He pled
to vehicular manslaughter without gross negligence and was
given upper term. In regard to defendant’s prior record,
although all juvenile and fairly minor, there were 7 offenses and
it was proper to consider them in aggravation. However, most
were when defendant was 13 and 15, and 2 when he was 17
were very minor. Defendant was only 2 months past 18, very
remorseful, and a hard worker in school. Under these facts, CA
finds as a MATTER OF LAW that defendant’s juvenile record
alone was insufficient to aggravate the term.
People v. Gulbrandsen (1989) 209 Cal.App.3d 1547. Defendant
in county jail awaiting transfer to federal prison for 20 year
term escaped and committed PC 459. He was given full term for
PC 459, 1/3 CS for escape, and all made CS to federal term.
Reasons were given for CS PC 459 and escape, but not for making state term CS to federal term. CA holds: There was
discretion to make state and federal terms CC, so this was a
sentence choice and reasons were required. Although nonviolent escape must be CS, CA holds that applies only to state
terms, which was done here. (Violent escape must be CS to any
other term, and different wording fior non-violent escape must
be given meaning.) CA declines to find no harm by reference to
reasons for CS state terms - although the same reasons can be
used, this is still a different choice, like BELMONTES (since the
decisions are fundamentally different and CS federal term
means no benefit of 1/3 rule), and record should reflect
awareness of the separate choice.
People v. Robinson (1992) 11 Cal.App.4th 609. Defendant was
given upper term for a sex crime with a person under 18. CA
finds one proper reason in aggravation and one improper one.
Although one proper reason is enough to support an upper
term, CA notes that the V was a willing participant to some
extent, and the defendant expressed remorse. CA concludes the
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factors in aggravation did not so powerfully outweigh any
possible excuse as to allow the CA to say with confidence that
no more favorable result is likely on resentencing. Therefore,
remand is necessary.
People v. Sherrick (1993) 19 Cal.App.4th 657. The trial court
made clear its mistaken belief that defendant was ineligible for
probation unless 4 findings were made per PC 1203.066. That
would have been true as to the original charge, but the PC
1203.066 allegation had been dismissed since it was not
supported by the evidence. Thus, defendant was eligible for
probation. CA notes the DA’s responsibility to see that the trial
court sentences according to law. CA cannot find the error
harmless as such an error as to legal status rendered the
sentencing fundamentally unfair. Although defendant has
probably served most or all of his term by now, probation rather
than prison could be beneficial in future proceedings, so CA
remands for resentencing.
People v. Bracey (1994) 21 Cal.App.4th 1532. In the context of
review of a dismissal in the furtherance of justice pursuant to
Penal Code section 1385, the CA explains (at p. 1542) that
appellate review should be limited to the reasons actually stated
by the trial court when the matter is an exercise of discretion
rather than the resolution of a pure question of law. In language
that appears arguably applicable to the sentencing context, the
CA states: “It would be incongruous for an appellate court
reviewing such order, to rely on reasons not cited by the trial
court. Otherwise, we might uphold a discretionary order on
grounds never considered by, or, worse yet, rejected by the trial
court. And, if the appellate court is free to scour the record for
other reasons to support the dismissal, or accept reasons
suggested by the defendant, there was no reason for the
Legislature to require that the lower court record the basis for
the dismissal in the first instance.”
2.

No Reasons Stated

People v. Anjell (1979) 100 Cal.App.3d 189. CA remands for
resentencing due to lack of stated reasons for CS term. CA
distinguishes Blessing because there, all the criteria favoring CS
terms were present with no mitigation. Here, some of the rule
425 factors favoring CC terms were present, so review of imposition of CS terms requires a statement of reasons.
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People v. Burke (1980) 102 Cal.App.3d 932. CA remands for
failure to state reasons for CS terms. Blessing distinguished
because here only half the criteria favoring CS terms were
present, so imposition of a CS term. though permissible, is not a
foregone conclusion.
People v. Williams (1980) 103 Cal.App.3d 507. Holding
Candelario (3 Cal.3d 702) is no longer valid under the DSL, CA
concludes that failure to mention a prior during sentencing is
not enough to delete the enhancement. Trial court must state
reasons for striking a prior. However, due to confusion here as
to whether trial court ever exercised its discretion as to whether
or not to strike the prior, case is remanded for resentencing.
People v. Whitehouse (1980) 112 Cal.App.3d 479. Trial court
failed to give reasons for CS terms, noting its disgust for the
rules of court. CA holds remand is necessary, distinguishing
BLESSING because this is not a case where there are no
mitigating factors and many aggravating factors. Appellate
review is impaired here by the lack of reasons, even though
there was a reference to the probation report.
People v. Stone (1981) 117 Cal.App.3d 15. Finding that the trial
court effectively failed to state any reasons for the upper term or
for CS terms, CA remands and rejects any applicability of
BLESSING since, “In this case we have no articulation of
reasons whatsoever.”
People v. Lutes (1981) 117 Cal.App.3d 830. Noting that trial
court failed to state any reasons for imprisonment as a sentence
choice or for CS terms, CA remands noting that, “consequently
we are unable to engage in meaningful and intelligent appellate
review.” CA does note in a footnote that reasons are present
which could support both sentence choices.
People v. Lock (1981) 30 Cal.3d 454. The Supreme Court holds
that the decision to commit or not to commit a defendant as an
MDSO is a sentence choice for which reasons must be stated. In
the absence of stated reasons, meaningful review is impossible,
requiring a remand. Reasons that were given for denying
probation and imposing the upper term should not be
considered and even if they are, they do not suffice here since
they do not deal with whether the defendant could have
benefited from treatment.
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People v. Peters (1982) 128 Cal.App.3d 75. CA remands for
resentencing because the trial court failed to state any reasons
for the imposition of CS terms. CA does not even discuss
whether the error could be considered harmless, concluding
merely that the failure to state reasons must result in a
remand.
People v. Manning (1982) 133 Cal.App.3d 159. CA notes that the
trial court failed to state any reasons for a CS term. In answer
to the AG’s argument that the record revealed adequate reasons
for imposing CS terms, CA notes that it has previously rejected
BLESSING in BEJARANO, LAWSON, and EDWARDS, and that
remand is necessary. (Though not expressly stated in the
opinion, the apparent meaning is that BLESSING cannot apply
where no reasons are stated for a sentencing choice, as opposed
to cases where several reasons are stated and only some are
found to be erroneous while others are upheld. But see People
v. May (1990) 221 Cal.App.3d 836 distinguishing this line
because where mid-term was imposed rather than the upper
term, there is no danger of dual use of facts.)
People v. Coulter (1983) 145 Cal.App.3d 489. CA remands for
reconsideration of CS terms since no reasons were given for that
choice. Interestingly, in another part of the same opinion, the
CA found harmless error where one improper factor was used to
support the upper term, but several other proper factors were
also stated for that choice.
People v. Hetherington (1984) 154 Cal.App.3d 1132. As to
numerous CS terms, the CA found adequate reasons in the trial
court statement that CS terms were imposed for the same
reasons given for a CS term on another count. Nothing bars
using the same reasons for more than one CS term, and different “facts” supported the “reasons” on diferent counts. As to 2
counts where this reference back was not made, the CA
remanded for resentencing since reasons are required for each
CS count. CA refused to speculate that CS terms would be
reimposed.
In re Spears (1984) 157 Cal.App.3d 1203. In the context of a
POPE writ alleging ineffective assistance of appellate counsel for
not raising the issue of a lack of reasons for CS terms, the CA
grants relief. The court describes the trial court’s statement,
which criticized the requirement of stated reasons and
concluded that “reality” was more important than the list of
factors in aggravation or mitigation. The court mentioned both
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aggravating and mitigating factors present in this case and also
indicated a desire that defendant not be released as a young
man after being exposed to the adverse effects of prison life. The
CA indicates this latter concern, if it constituted a reason for CS
terms, was an improper reason. The CA notes the need for a
remand is greater when mitigating factors are present and
greater still when there is an indication of apparent reliance on
an improper reason. Thus, the CA remands for resentencing.
People v. Ramirez (1985) 165 Cal.App.3d 214. Defendants were
convicted of multiple sex offenses involving a single V. They
were given one upper term, some full CS terms, and some CC
terms. One reason for the upper term was that some counts
that could have been CS were made CC. While that is a valid
reason, the CA holds that the judge was also required to state
the underlying rationale - that is, what reasons would have
justified making them CS. Also, CA finds BELMONTES error in
not separately identifying reasons for the full CS term, as well
as for CS terms generally. CA rejects a harmless error
contention, noting the serious consequences from a decision to
use 667.6(c) rather than 1170.1. When the former is used, a
clear statement of reasons is required.
People v. Hunter (1986) 184 Cal.App.3d 1531. Defendant was
sentenced to full CS upper terms on several violent sex offenses
and to CC upper terms on counts of statutory rape on 2 of the
Vs. The statutory rapes were based on the same acts that
constituted PC 667.6 counts. CA holds that the failure to state
reasons for the upper terms on the 2 CC counts was error, and
to simply rely on the reasons for upper terms for the closely
related PC 667.6 counts would violate the letter and spirit of the
rules. CA also finds error in failing to stay the 2 stat rape
counts per PC 654, which applies even when CC terms are
imposed. CA also finds separate BELMONTES error in this
resentencing that occurred after a prior remand per
BELMONTES. Tho trial court made it clear it wanted to impose
maximum permissible term, CA still remands again because the
court paid so litle attention to the directions on the 1st remand.
People v. Hernandez (1988) 204 Cal.App.3d 639. Where no
reasons were given for CS terms, CA rejects claim that reasons
are apparent so error is harmless. CA (5th District) notes it has
consistently refused to apply such a rule. CA remands for
resentencing.
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People v. Bobb (1989) 207 Cal.App.3d 88. Defendant was
sentenced to lower prison term with the court stating only that
the offense was not aggravated and there were mitigating
factors. CA finds these are adequate reasons to justify lower
term. However, imposition of the lower term did not relieve the
court of the duty to express reasons for choosing imprisonment
rather than probation. CA remands for resentencing.
*People v. Alexander (1989) 207 Cal.App.3d 412. Rejecting
Slaughter and distinguishing Cushway, CA holds that when
no sentence is imposed and defendant is placed on probation,
reasons for imprisonment are required if probation is later
revoked and midterm is imposed. Although not the initial
sentencing, this was the 1st time sentence was imposed.
Court did give reasons for revoking probation, and those
same reasons could support the choice of imprisonment, but
that choice does not automatically follow from revocation.
Here, the record does not reflect awareness that a separate
choice was being made, so CA remands.
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People v. Fernandez (1990) 226 Cal.App.3d 669. Defendant was
convicted of 156 child molest counts and given max possible
term - 330 years. Court gave no specific reasons but
incorporated probation report by reference and also mentioned
evidence was overwhelming and pathetic, defendant’s past
conduct, probation officer’s conclusion defendant cannot be
rehabilitated, refusal to conform to mores of society, and
behavior beyond all acceptable norms. CA notes incorporation
by reference is invalid, especially here, as probation report
simply listed all factors and had check marks for those thought
to apply. Several didn’t. The statement the court did make was
a vague editorial and parts applied to all such cases. Since
record shows wide possible range, many decisions to make, and
only cursory analysis, CA cannot find errors harmless.
People v. Robinson (1992) 11 Cal.App.4th 609. CA remands for
resentencing where no reasons were given for a series of CS
terms. Although some counts involved separate acts on
separate days, other counts involved the same victim during
one transaction, so this is not a case that necessarily cries out
for CS terms.
People v. Bracey (1994) 21 Cal.App.4th 1532. In the context of
review of a dismissal in the furtherance of justice pursuant to
Penal Code section 1385, the CA explains (at p. 1542) that
appellate review should be limited to the reasons actually stated
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by the trial court when the matter is an exercise of discretion
rather than the resolution of a pure question of law. In language
that appears arguably applicable to the sentencing context, the
CA states: “It would be incongruous for an appellate court
reviewing such order, to rely on reasons not cited by the trial
court. Otherwise, we might uphold a discretionary order on
grounds never considered by, or, worse yet, rejected by the trial
court. And, if the appellate court is free to scour the record for
other reasons to support the dismissal, or accept reasons
suggested by the defendant, there was no reason for the
Legislature to require that the lower court record the basis for
the dismissal in the first instance.”
People v. Pierce (1995) 40 Cal.App.4th 1317. CA holds trial
court erred in imposing upper term without stating reasons.
Adopting the probation report by reference is insufficient since a
concise statement of ultimate facts is required. CA refuses to
find the error harmless because this trial judge has consistently
failed to state reasons for sentence choices for 10 years,
resulting in much unnecessary appellate work. CA concludes
that only by remanding for resentencing by a different judge
and publishing this opinion will the trial judge learn anything.
People v. Tran (1996) 47 Cal.App.4th 759. After sentencing codefendant to 36 years to life, the trial court turned to defendant
and said his sentence should be no worse since his behavior
was no worse. The court then said a number of things about the
crime and then pronounced sentence, never stating specific
reasons for an upper term or for consecutive terms. CA first
notes the court appears to have been reasoning backward to
reach a specific result, a practice which has been criticized as
inappropriate. Although CA could sift through the court’s
statements and finds reasons to support its choices, it declines
to do so because the CA had already ordered a 3 year reduction
for the co-appellant (for reasons not affecting appellant), and, in
light of the expressed desire by the trial court not to give
defendant more time than the co-defendant, the CA concludes
that the lack of stated reasons should result in a remand for
resentencing.
3.

Failure to Consider Relevant Factors

People v. Burney (1981) 115 Cal.App.3d 497. CA remands for
failure to consider mitigating factors: past performance on
parole was good, defendant acknowledged wrongdoing at an
early stage and defendant’s unsuccessful insanity defense may
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be a factor reducing culpability. Failure to consider was
established here by a specific finding of no circumstances in
mitigation. In ordering the remand, CA merely notes that failure
to consider mitigation entitles defendant to a new hearing.
People v. Marquez (1983) 143 Cal.App.3d 797. Probation was
denied in a case where probation was prohibited except in
unusual circumstances. The trial court had acknowledged that
the defendant had never been on probation before, had never
been in jail longer than 10 days before, had strong family ties,
and would do well on probation, but the court did not consider
these factors to constitute unusual circumstances and
committed the defendant to CYA. CA notes that the trial court
was apparently unaware of Rule 416, which expressly makes
such facts the type to consider in determining whether unusual
circumstances justify probation. CA concludes the trial court
was either misinformed or misunderstood its power, so that a
remand for resentencing is necessary.
People v. Strunk (1995) 31 Cal.App.4th 265. Defendant was
convicted by jury, but was sentenced by a judge other than the
trial judge. CA criticizes blanket rule sending all cases to 1
judge for sentencing, and urges instead that, absent defendant’s
consent or other good cause, sentencing after a trial should be
by the trial judge familiar with the facts. Here, the probation
report listed no mitigating factors and the judge found none,
stating only that he had read and considered the probation
report. On appeal, defendant claims several mitigating factors,
and all depend on the facts adduced at trial. CA concludes that
only the trial judge could properly review and weigh the claimed
mitigation, so defendant was denied a fair sentencing hearing
and the matter must be remanded. (CA finds no waiver by lack
of objection, noting Scott is prospective only.)
4.

Miscellaneous

*People v. Howard (1996) 50 Cal.App.4th 1617. Defendant
was convicted of a drug offense, sentence to a 4 year mid
term, and execution of sentence was then suspended and
probation granted. After a subsequent revocation of
probation, the 4 year sentence was executed. Defendant
appeals, claiming the court abused its discretion in not
reducing the sentence to the mitigated term of 3 years, in
light of several mitigating factors. CA concludes that
Karaman undermines Chagolla, and that a trial court does
retain discretion to reduce (but not to increase) an imposed,
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but stayed, prison sentence. Colado to the contrary, is
rejected, and the discussion of Colado in Young is found to be
dicta. Rule 435 (b)(2), to the extent it conflicts with PC 1170,
subd. (d), cannot stand, and PC 1170, subd. (d) also provides
authority of for reduction of an imposed, but stayed,
sentence, since it allows reduction for up to 120 days after a
prison commitment. Since the trial court here did not have
the benefit of this discussion and gave no indication whether
it believed it had any power to reduce the previously imposed,
but stayed sentence, remand is necessary.
C.

Waiver
People v. Ramos (1980) 106 Cal.App.3d 591. Appeal challenges
utilization of certain aggravating factors relied on by trial court.
AG argues waiver for not objecting below. In fn 1, CA holds that
such a waiver does not apply to a sentencing issue, which is
analogous to a challenge to sufficiency of the evidence. Also,
any argument that a factor is not valid (as opposed to being
valid but not applicable under the facts) would not be precluded
by waiver principles.
People v. Salazar (1980) 108 Cal.App.3d 992. Appeal alleges
failure to state reasons for denying probation and imposing a
middle term. Without explanation, CA concludes (in Fn 4) that
the issue may be addressed despite the failure to raise it in the
trial court.
*People v. Richardson (1980) 111 Cal.App.3d 93. Good
language refusing to apply BLESSING to failure to state
reasons for imprisonment. Though ample reasons exist here,
probation would not be an abuse of discretion and CA
declines to exercise discretion belonging to trial court.
However, CA concludes that trial counsel’s failure to request
reasons amounted to a waiver precluding appellate review. In
Fn 3, CA stresses that such a waiver applies only to an
absence of reasons, not to a statement of incorrect reasons.
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People v. Jones (1980) 111 Cal.App.3d 597. CA firmly rejects
notion of waiver of review of failure to state reasons, when the
failure is not brought to the attention of the trial court. Since
the defendant had nothing to gain by silence below, the
rationale for the rule of waiver was not present, so the rule does
not apply.
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People v. White (1981) 117 Cal.App.3d 270. Although there was
no objection below to the reasons given for the upper term, CA
allows review, rejecting the AG’s contention of waiver. CA relies
on RAMOS,but in a footnote the CA notes it seriously questions
the merits of a challenge to reasons for sentence choices where
defense counsel was silent at the sentencing.
People v. Lutes (1981) 117 Cal.App.3d 830. CA holds strongly
that the lack of an objection below to the failure to state reasons
for sentence choices does not prevent raising the issues on
appeal. The statutes and rules create a sua sponte duty to
articulate reasons, to further the goals of uniformity in sentencing, meaningful appellate review, and review of disparate
sentences by the Board of Prison Terms.
People v. Plies (1981) 121 Cal.App.3d 676. Defendant admitted
an alleged prior federal conviction under a federal statute that
defined several offenses some of which would be California
felonies and some of which would not. The pleading failed to
identify which type was involved here. Inferring defendant
intentionally failed to object, C.A. reluctantly remands for a new
hearing on the prior, noting that if the information fails to
charge an offense, a guilty plea does not waive the defect, which
may be asserted for the first time on appeal.
*People v. Roth (1981) 126 Cal.App.3d 876. Defendant was
first sentenced before HARVEY and given CS weapon
enhancements on multiple robberies. After HARVEY, he wrote
the court and was brought back for resentencing, stipulating
that the court could resentence from scratch. The CS
enhancements were dropped. but one CC term was changed
to CS, resulting in a total term that was still less than the
first sentence. CA reaches the merits of the HENDERSON
issue, rejecting any contention of waiver since the new
sentence, if in excess of jurisdiction, could be corrected at
any time. However, CA concludes that since the original
sentence was unauthorized, HENDERSON has no application
at all, so that the entire sentencing package can be
reconsidered. In dicta (attacked in a good CONCURRING
OPINION), CA states that HENDERSON would not apply even
if the new total sentence exceeded the original total sentence.
People v. Crouch (1982) 131 Cal.App.3d 902. Defendant was
sentenced to a middle term in prison, with no reasons stated for
the choice of prison rather than probation. Noting that the
record fully justifies the choice of prison, the CA concludes that
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defense counsel’s silence constituted a tacit acceptance which
the CA construes as a waiver. The CA notes that counsel, as an
officer of the court, has an obligation to help the court avoid
such errors.
People v. Evans (1983) 141 Cal.App.3d 1019. Two co-defendants
each pled to a single count and each complains about the
imposition of the upper term. As to the 1st, the CA rejects the
contention that the probation report contained unsupported
conjecture. The CA notes that no objection to the contents was
made below, so any error was waived. The CA also notes that,
although the report was filed only 5 days before sentencing
instead of the required 9, there was an express waiver of the
untimely filing below.
People v. Callahan (1984) 149 Cal.App.3d 1183. After having
been sentenced to prison for one case in County A, defendant
was sentenced to a CS term in County B. Remanding because of
the lack of reasons for CS terms, the CA notes that in order to
sentence intelligently, the second court needs information about
the first case and should obtain the probation report from that
case. If the upper term had been imposed in the first case, a
sentencing transcript should also be obtained so dual use of
facts can be avoided. The CA also rejects CROUCH re:waiver of
error when there is no objection to the failure to state reasons.
People v. Chagolla (1984) 151 Cal.App.3d 1045. Defendant was
sentenced to prison, but execution was suspended and
probation was granted. After revocation of probation, the prison
sentence was executed. Defendant appealed, claiming no
reasons were stated for the choice of imprisonment. CA holds
that no reasons were necessary after the revocation. As for the
lack of reasons for a prison commitment at the time of the
original sentence, any complaint should have been raised on an
appeal from that judgment. That judgment has now become
final and is not subject to challenge on the present appeal.
People v. Robinson (1992) 11 Cal.App.4th 609. CA strongly
reiterates the rule that errors in failing to state required
sentencing reasons, or reliance on improper reasons, is not
waived by a failure to object at the time of sentencing. CA notes
that the court has the duty to state proper reasons, it is guided
by a probation report, and it has available to it a series of
scripts and charts to cut through the complexities. In contrast,
it is unreasonable to expect defense counsel, on the spot, to
recognize every possible error in a complicated sentencing. The
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important purposes served by requiring stated reasons would
not be served if many violations of the rules were placed beyond
attack by a strict waiver rule.
People v. Wortman (1992) 11 Cal.App.4th 650. CA declines to
find waiver of errors in stating reasons for sentencing choices.
CA describes the AG arguments as provocative and attractive,
but concludes that after 10 years of consistent holdings that
such errors are not waived by a failure to object, it is not
appropriate to change the rule now. That would only lead to
habeas attacks for ineffective assistance for failing to object.
Also, arguments for such a change should be addressed to the
Supreme Court. CA distinguishes Walker as involving a
mandatory fine that was discussed in the probation report, so it
could not have surprised defense counsel.
People v. Neal (1993) 19 Cal.App.4th 1114. CA holds that the
failure to object when the trial court failed to state reasons for
CS terms waived the issue for appeal. CA relies on Saunders
and Welch in order to reject prior cases that have found waiver
inapplicable in this context. CA discusses many cases finding
waiver of sentencing errors, and distinguishes between
jurisdictional errors that require no objection (such as PC 654
violations) and non-jurisdictional sentencing errors, where the
sentence is authorized and the only issue is in regard to the
manner in which the sentence was imposed. CA also notes in
fn. 2 that no objection would be needed if there had been
insufficient evidence to support CS terms. CA relies on defense
counsel’s duty to assist the court but never mentions the DA’s
obligation to assist the court in avoiding such errors.
People v. Mustafa (1994) 22 Cal.App.4th 1305. Defendant was
convicted of 3 counts of robbery, with a PC 12022.5 gun use
enhancement on each count. (3 separate incidents.) Trial court
imposed CC terms for the 3 robberies, but CS terms for the 3
gun use enhancements. CA holds this improper since the gun
use enhancements attach to specific counts and cannot be
imposed separately from the underlying counts. Since this was
an unauthorized sentence, it was not waived by the failure to
object below, but since the sentence was a legal aggregate
sentence fashioned in an unauhorized manner, CA holds that
on remand the sentence cannot be any longer than the original
sentence.
*People v. Castro (1994) 24 Cal.App.4th 1661. Defendant
challenges a $5,000 restitution fine, contending the trial
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court failed to make any finding re: ability to pay and that the
record would not support such a finding. CA concludes the
present statute requires a finding of ability to pay, but no
hearing is required as long as defendant has notice and a
reasonable opportunity to respond. Also, the finding need not
be express, but can be implied. CA discusses and finely
distinguishes several waiver cases and concludes that a
failure to object waives procedural issues, such as whether a
finding was made, but does not waive issues re: authority to
impose a fine, such as the present challenge that the record
does not support an implied finding of ability to pay.
Reaching the merits of that issue, CA notes defendant is in
good health, but he has no assets, has been unemployed
since 1990, has had prior employment that paid minimal
amounts, and will earn a very minimal amount during his 10
year prison term. CA finds no present or future ability to pay
a $5,000 fine and reduces it to the minimum $200 amount.
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People v. Menius (1994) 25 Cal.App.4th 1290. Defendant was
sentenced to prison and a $5,000 restitution fine was imposed.
The probation report indicated no present ability to pay costs of
counsel or investigation costs. The sentencing hearing does not
indicate any consideration was given to the issue of ability to
pay the restitution fine. CA notes in passing that the “ability to
pay “ provision might only impact the obligation to pay the fine,
and not restrict the trial court’s discretion to impose an
amount. But even if defendant does have the right to a hearing
and determination on the amount he is able to pay, CA finds a
waiver here. CA distinguishes contexts such as giving reasons
for sentence choices, where the duty to give reasons is
mandatory and the failure is not waived by silence. Here,
however, there is no duty to make a finding or state reasons
unless the court finds no ability to pay or otherwise imposes no
fine. This puts the burden on defendant to raise the issue in the
trial court if he wishes to contest the matter.
People v. Gibson (1994) 27 Cal.App.4th 1466. Defendant, who
was sentenced to prison, complains that a $2,200 restitution
fine was imposed when he had no earnings or assets to pay it.
CA declines to revisit Frye re: consideration of future earning
power, finding any issue waived when defendant failed to object
to imposition of the fine below. CA sees it as unfair to allow the
assertion of a procedural defect without objection below. CA
also holds defendant cannot attack sufficiency of evidence to
support the order for the first time on appeal, finding that
different from sufficiency of evidence of guilt to which a
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defendant necessarily objects by pleading not guilty. CA
laments the waste of judicial and AG resources involved in such
a belated attack, but fails to address why the judge or DA
should not bear responsibility for failing to see that a
mandatory duty is performed.
*People v. Mendoza (1994) 28 Cal.App.4th 568. Defendant
was convicted of selling drugs to an undercover agent. $70 in
county funds was used to make 2 purchases. Defendant was
ordered to pay a $2,000 restitution fine and $70 restitution to
the Narcotics Task Force, and now challenges the authority
to order restitution to the Task Force as a “victim.” CA first
finds no waiver by failing to object below, since waiver does
not apply where the court exceeded its statutory sentencing
authority. On the merits, CA concludes per Miller that, while
a governmental agency can be a victim in some contexts, this
is not one of them as this would mean restitution would be
mandatory in every case for all costs of investigation. CA also
notes that H&S 11501 expressly sets forth a means for
recovering such funds. CA stresses that it is not deciding this
is a special statute that controls over the general restitution
statute, but it is relevant to show that it is not necessary to
conbstrue such an agency as a victim since it has other
means to recover such funds.
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*People v. Hart (1994) 29 Cal.App.4th 560. CA upholds order
that, as a condition of probation, defendant must pay $60
restitution to the County to reimburse for funds spent buying
drugs from defendant’s crime partner. Even if cases holding
that this situation does not render the county a “victim” for
the purpose of restitution accompanying a prison
commitment, those cases do not apply in the context of
restitution as a condition of probation. CA also notes that the
issue was not waived by the failure to object below, because it
is phrased as a jurisdictional challenge to the power of the
sentencing court.
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People v. Scott (1994) 9 Cal.4th 331. SC holds per Welch that
most errors in discretionary sentencing choices are waived in
the absence of objection. (Fn 15 lists many sentencing
situations in which the waiver rule has previously been
applied.) Thus, the waiver rule now applies where a trial court
double-counted a factor, misweighed factors, or failed to state
sufficient reasons or any reasons. SC notes the exception for
unauthorized sentences (which may be corrected any time) is
very narrow, applying only where the sentence could not
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lawfully be imposed in the particular case under any
circumstances. That exception does not apply when the
sentence is lawful, but imposed in a procedurally or factually
flawed manner. Thus, where CS terms or an upper term could
be imposed, error in imposing it is waived by a failure to object.
But SC applies this expanded waiver rule prospectively only,
since courts and counsel have generally assumed such a waiver
rule did not apply to sentencing errors. To make the waiver rule
effective in the future, trial courts should clearly apprise the
parties of the sentence the court intends to impose and the
reasons supporting any discretionarey sentence choices, before
objections are made. DISSENT notes that this will create more
work for trial courts than will be saved for reviewing courts, and
that trial counsel will not have adequate time to respond to a
tentative sentence unless it is supplied in writing several days
before the sentencing hearing.
*People v. Kim (1995) 33 Cal.App.4th 462. Defendant was
convicted of 3 counts of violating PC 288a. Per PC 290.3, the
trial court imposed a fine of $100 for 1 count and $200 each
for the other 2 counts. Defendant argues this was incorrect
as the $200 provision applies only if there are priors. CA
disagrees, but before reaching the merits, CA rejects a waiver
argument even though no objection was made in the trial
court, since defendant argued the fine imposed was
unauthorized by law and therefore beyond the jurisdiction of
the court.
People v. Sexton (1995) 33 Cal.App.4th 64. Defendant was
placed on probation on conditions that included restitution of
approximately $3,000 to an insurance company, to compensate
for its payments to its insured, whose car defendant stole and
damaged. On appeal, he argues that a trial court has no
jurisdiction to order restitution to an indirect victim, such as an
insurance company. CA finds no waiver, even though this
objection was not made below, because the argument on appeal
is that the order was beyond the jurisdiction of the court. CA
distinguishes cases such as Zito, which find waiver when the
argument on appeal is that the proper procedure was not
followed in the trial court.
People v. Senior (1995) 33 Cal.App.4th 531. Defendant was
convicted of 9 counts of sex crimes plus 2 kidnap
enhancements. He was sentenced to 5 full CS lower terms per
PC 667.6, subd. (d), and to various other terms. On his 1st
appeal, he raised a PC 654 issue and a failure to state reasons
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issue, but no other sentencing issue. CA remanded for
Belmontes error. Defendant was resentenced and on 2d appeal
he argued successfully that PC 667.6, subd (d) was inapplicable
to 2 counts. After remand and new sentencing, on 3d appeal,
defendant claims that PC 667.6, subd. (d) does not apply to
other counts. CA holds this issue could have been raised on the
1st appeal and since it was not, defendant has waived it. The
fact that the case was remanded for complete resentencing does
not matter, since everything necessary to raise this precise
issue was present in the 1st appeal. This rule should apply only
where the issue was ripe for decision in the 1st appeal, there
has been no significant change in the law or the facts, and
defendant has offered no reasonable justification for the delay.
People v. Summersville (1995) 34 Cal.App.4th 1062. Defendant
and crime partner assaulted 2 victims. While defendant was
stabbing and injuring 1, crime partner killed the other.
Defendant was convicted of 2d degree murder on an aid and
abet theory, enhanced per PC 12022, subd. (a) for personal use
of a knife. Defendant was also convicted of ADW per PC
245(a)(1) on the surviving victim, also enhanced for personal
use of a knife. CA 1st strikes the latter use enhancement since
personal weapon use is an element of PC 245(a)(1). CA then
holds that PC 654 bars punishment for both the ADW and the
knife use on the murder count, since the latter was based on
use of the knife against the ADW victim. CA finds no waiver of
the PC 654 issue, since defendant asked the trial court to strike
the enhancement per PC 1385. (No elaboration on the waiver
issue.)
People v. Zuniga (1996) 46 Cal.App.4th 81. After probation was
revoked, the trial court asked if there was any legal cause why
sentence should not be pronounced. Counsel said there was
none. The court then sentenced defendant to prison, imposed
the mitigated term, and set forth reasons in mitigation. The
court explained about parole and defendant said he understood.
On appeal, defendant argues the court erred in not stating
reasons for choosing prison rather than reinstating probation.
Defendant tries to avoid waiver by arguing he had no
meaningful opportunity to object. CA holds that meaningful
opportunity does not mean that the court must announce a
tentative ruling and then let defendant speak to it. Here,
defendant had the opportunity to address the court about
sentencing. The probation report put defendant on notice that a
prison sentence was recommended. Nothing indicates defendant
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was prevented from objecting after sentence was pronounced.
Thus, the error was waived.
People v. Minder (1996) 46 Cal.App.4th 1784. Although
probation report recommended prison, the DA started the
sentencing hearing be recommending probation and that is
what occurred. On appeal, defendant argues trial court violated
Rule 433 (b) by not making findings on circumstances that
would justify upper or lower term in the event probation is
revoked. CA holds any error was waived by the failure to say
anything about findings below. Even though the sentence
differed from that recommended in the probation report,
defendant still had ample opportunity to object to the lack of
findings. CA adds that even if counsel was ineffective for not
seeking findings, defendant cannot show prejudice, since that
would require a showing that any future sentence will be less
favorable than what would result from the findings that would
have been made at this sentencing.
People v. Couch (1996) 48 Cal.App.4th 1053. Defendant pled
and admitted a prior strike, agreeing to a 32 month term. In
return, another count was dismissed and defendant was
promised no added time for other cases for which he was on
probation. Defendant appealed without obtaining a certificate of
probable cause and argues that there was sentencing error
because the Three Strikes Law was not in effect when his crime
occurred, and because the court failed to exercise discretion to
strike the prior. CA refuses to reach the merits, holding per
Jones and Otterstein that the benefits defendant received from
his plea bargain estop him from seeking an improvement over
the term he agreed to. CA sees no reason to restrict the
Otterstein rationale to statutes that benefit criminal defendants.
CA stresses that even if defendant had not been sentenced
under the Three Strikes Law, he could have received a longer
term than the one he received.
*People v. Houck (1997) 53 Cal.App.4th 375. Defendant seeks
remand because the trial court in a Three Strikes case was
unaware of its power to strike priors per PC 1385. CA finds
no waiver despite failure to seek the exercise of such
discretion below. CA first distinguishes between intentionally
relinquishing a known right, which clearly did not happen
here, and forfeiture, or losing a right by failing to assert it.
Scott applied the latter type of waiver, but in a context where
the right at issue was clearly defined under settled law. CA
rejects Askey and White Eagle, and sees no basis to apply the
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Scott rationale where the discretion at issue did not appear to
exist at the time of the sentencing. Indeed, the clear weight of
authority was against such discretion at that time. CA also
sees no import in the fact that the trial court declined to
reduce the present offense to a misdemeanor per PC 17, since
that is based on factors that do not necessarily coincide with
the factors considered in deciding whether to strike priors.
People v. DeSoto (1997) 54 Cal.App.4th 1. After defendant was
sentenced to an upper term and CS terms, defense counsel
noted he was objecting as a formality under Scott, whether or
not he found these things to be true, and then objected to the
selection of an upper term, to the imposition of CS terms, to the
use of the same facts to aggravate and to enhance, and to the
use of elements to enhance or aggravate. On appeal, Defendant
raised very specific dual use claims and several other
sentencing claims. CA holds these claims were waived because
the objection below was not sufficiently specific to allow the trial
court to correct any errors that might have occurred. CA notes
that objecting to the use of the same facts to enhance and to
aggravate was almost specific enough, but still failed to note
which facts were the subject of the objection. CA also holds that
arguments made at a presentencing hearing did not preserve
the issues raised on appeal because they were not the same
arguments and were not contemporaneous with the
pronouncement of judgment.
People v. Aguirre (1997) 56 Cal.App.4th 1135. Defendant argues
the 15% credit provisions of the Three Strikes law refer
specifically to PC 2933.1, subd. (a), and that section refers only
to worktime credits, not to goodtime credits, so the 15%
provision should not apply to goodtime credits. CA first notes
this was not raised below, but since this is a purely
mathematical issue with no discretion to be exercised, CA finds
no waiver. (On the merits, defendant loses.)
People v. Hoover (2000) 77 Cal.App.4th 1020. Defendant argues
the trial court did not properly articulate the reasons for the
upper term. AG argues waiver. CA notes the sentencing hearing
occurred over a two day period and both sides offered
substantial reasons why defendant should or should not get the
upper term. Thus, the court was fully apprised of the basis of
defendant’s objection to the upper term, so the principles set
forth in Scott were satisfied. But, on the merits, CA finds a
sufficient identification of the reasons.
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People v. Tillman (2000) 22 Cal.4th 300. Addressing the
situation where the trial court fails to order a PC 1202.4
restitution fine, and also fails to make the required finding of
compelling and extraordinary reasons for omitting the fine, SC
concludes that the Scott and Welch waiver rationales apply to
the People just as much as to defendants. Thus, the failure to
object in the trial court constitutes a waiver of the defective
failure to state reasons.
People v. Smith (2001) 24 Cal.4th 849. Trial court properly
imposed a $5,000 restitution fine, but then imposed only a
$200 parole revocation fine instead of the statutorily mandated
fine equal to the restitution fine. Though the DA did not object,
the People raise the issue on appeal. SC distinguishes Tillman
and finds no waiver below because the sentence imposed was
unauthorized, or in excess of jurisdiction. There was no
discretion to exercise and no factual findings to make, once the
restitution fine had been determined and properly imposed, so
SC sees no problem with appellate courts being able to rectify
the error despite the lack of any objection. SC concedes the trial
court had jurisdiction to impose a $200 parole revocation fine, if
it had imposed a $200 restitution fine, but SC summarily
dismisses that because the trial court properly imposed a
$5,000 restitution fine.
*People v. Gonzalez (2002) 97 Cal.App.4th 1087. Two
defendants were sentenced to aggravated terms for
carjacking based on their use of a firearm, and were
then also enhanced for use of the firearm. AG contends
defendants waived any dual use of facts problem by not
objecting at the time. CA reviews what Scott said about
the need to apprise the parties of reasons before
sentencing and give them an opportunity to object
before sentence is pronounced, since objections tend to
be futile after sentence is pronounced. Since that was
not done here, the waiver provisions of Scott do not
apply. CA gives strong support to the need for providing
a tentative ruling and then an opportunity to object,
although CA does not say that is the only proper means.
CA rejects Zuniga as in conflict with Scott’s express
recognition that substantial practice alterations would
be needed to bring the waiver rule into effect. CA notes
that here, the probation report did not suggest use of a
firearm as an aggravating factor, and defendants had no
reason to suspect in advance that the court would
improperly use the same facts twice. CA remands for
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resentencing.
People v. Gonzalez (2003) 31 Cal.4th 745. The trial court
announced “Defendantefs are sentenced as follows:” and
proceeded to base upper term in part on the same
weapon use that supported separate enhancements.
Defendants on appeal argue dual use of facts, but AG
argues waiver by lack of objection below. SC notes Scott
required a meaningful opportunity to object before
sentence is pronounced, but SC sees no state or federal
due process requirement of advance notice or a tentative
decision before the sentencing hearing occurs. In rare
cases, there may be a basis for seeking a continuance to
respond to unexpected sentence choices, but SC sees no
need in every case for advance notice. As to whether
there was a meaningful opportunity to object in the
present circumstances, it did appear here the choices
had been made before the reasons were specified.
However, defendants did make other objections to the
sentence choices, and the court did listen to them and
reject them, rather than dismissing them as untimely.
Thus, defendants did have a meaningful opportunity to
object on the basis of dual use and failed to do so,
waiving that issue.
X.

PEOPLE’S APPEAL OF SENTENCING ERROR (including other
situations dealing with the correction of sentencing errors that
exceeded Superior Court jurisdiction - note that there are many
other cases dealing with such issues, not included in this
outline)
People v. Benton (1979) 100 Cal.App.3d 92. Trial court stayed
sentencing on two enhancements for prior prison terms, in
circumstances indicating mistake rather than intended
leniency. Noting the absence of any finding in mitigation and
the lack of reasons for striking the priors, CA concludes that the
sentence imposed was unauthorized and must be corrected,
even though People had never appealed.
People v. Harvey (1980) 112 Cal.App.3d 132. Defendant pled
per plea bargain that included admission of two priors with
understanding that court would strike one per COLE, but that
DA could appeal. On appeal, CA notes several cases that
rejected COLE, and holds that trial court erred in striking the
prior.
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People v. Gaines (1980) 112 Cal.App.3d 508. Trial court failed to
impose enhancement for two priors based on erroneous
conclusion that it was precluded from doing so. CA upholds
People’s right to appeal the error, since the error amounted to
an order modifying the verdict by reducing the punishment
imposed. (PC 1238, subd. (a)(6).) The analysis here seems a bit
strained. OPINION AFTER REHEARING
In re Ricky H. (1981) 30 Cal.3d 176. A juvenile was committed
to CYA, with the middle term specified as the maximum term of
commitment. On the juvenile’s appeal, the Supreme Court notes
that while neither party has brought up the point, this violates
the W and I 726 requirement of basing such a commitment on
the upper term. This is an unauthorized sentence that can be
corrected at any time, even if it results in a longer sentence, and
the court orders it corrected.
People v. Colds (1981) 125 Cal.App.3d 860. Defendant, who was
found guilty at a court trial, was given the middle term with the
judge stating that there were plenty of reasons to justify the
upper term but that the judge would impose the middle term in
recognition of the waiver of a jury trial. The People both
appealed and sought relief by writ. CA holds that the People
may seek relief either way, that a waiver of a jury trial is not a
proper factor on which to mitigate a term, and that the resulting
sentence is unauthorized. CA reverses and remands for
resentencing.
People v. Olken (1981) 125 Cal.App.3d 1064. Defendant pled per
a bargain that indicated he would get the upper term. He did,
with no reasons being stated, and no appeal was taken. A year
later, he moved for a reduction of sentence and the motion was
denied. On appeal from that, the CA reiterates that a plea
bargain does not relieve the court of the requirement to state
reasons for sentence choices, so there was error. However, the
error went only to the manner of sentencing; the sentence itself
was authorized. Thus, while relief might have been available on
direct appeal from the sentence, this is not a situation where an
unauthorized sentence allows a collateral attack on a final
judgment.
People v. Ottombrino (1982) 127 Cal.App.3d 574. Defendant was
convicted of two counts of rape, one count of oral copulation,
one count of attempted murder, and various other charges,
based on two separate incidents with separate rape victims.
With no discussion of the factual context, CA notes that the
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trial court erred in staying (per P.C. 654) a P.C. 12022.3
enhancement on one of the rape counts. Pursuant to P.C.
1170.1, subd(h), there is no limitation on imposing
enhancements on P.C. 667.6 terms. Thus, CA remands for an
apparent addition of three years to the 31 year term already imposed. (NOTE - This was strictly an appeal by the defendant,
not the People.) THREE VOTES FOR HEARING
People v. Alvarado (1982) 133 Cal.App.3d 1003. Defendant was
sentenced soon after COLE was decided and the trial court
stayed the one year enhancement for a prior that came under
COLE. The CA declines the Attorney General’s invitation to
correct this “error” in light of the many cases disputing COLE,
because this was not an unauthorized sentence. Since COLE
was good law when the sentence was imposed, the stay was
lawful and double jeopardy principles forbid any increase
despite the subsequent criticism of COLE.
*People v. Secrease (1983) 139 Cal.App.3d 140. On
defendant’s appeal, the CA notes that the People also appeal
(although it does not actually appear thatthere was a crossappeal), contending that the middle term, rather than the
upper term for a burglar with four priors was an abuse of
discretion. CA summarily notes that the court considered all
relevant factors and did not abuse its discretion. The CA also
notes that the court did not state express reasons for striking
the punishment for priors, although the court did discuss
mitigation in rejecting the upper term. CA remands for
resentencing because of the lack of an express statement of
reasons for striking the priors.
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People v. Calhoun (1983) 141 Cal.App.3d 117. Where trial court
expressly found no mitigation, but stayed 3 gun use
enhancements on rape counts (involving 3 victims on 2
occasions), the CA holds (on a People’s appeal) that PC 1385
does not provide authority for such a stay, and if it did, reasons
would be required. Also, under these facts, cumulative
enhancements would not have violated PC 654. To the extent
that CULBRETHcould have applied to the two counts on one
occasion, PC 1170.1(h) abrogates CULBRETH in violent sex
offense cases.
*People v. Swearington (1983) 148 Cal.App.3d 160. On a
defendant’s appeal, with no cross-appeal by the People, the
People assert error in failing to impose sentence for three
prior prison terms that were admitted by defendant. The CA
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notes that no reasons were stated for striking the punishment, as required by statute. With no analysis whatsoever,
the CA concludes this was an unauthorized sentence that
can be corrected at any time. CA remands anyway for other
sentencing errors raised by defendant and notes that this
error should be cured at the resentencing.
People v. Chagolla (1984) 151 Cal.App.3d 1045. Defendant was
sentenced to 4 years for PC 217 plus 3 years for GBI (PC
12022.7). This was stayed and probation was granted. After
defendant pled nolo contendere to a new crime, probation was
revoked and defendant was sentenced to prison, but the GBI
enhancement was stayed. On defendant’s appeal, the People
challenge the power of the court to stay the enhancement. CA
holds that it was proper to revoke probation on the basis of a
nolo plea and that after revocation, the only option was
execution of the previously imposed sentence. There was no
discretion at this point to alter the terms of the previously
imposed sentence. Since the sentence was unauthorized, it can
be corrected on defendant’s appeal, even though the People
never appealed.
*People v. Flowers (1984) 162 Cal.App.3d 286. Defendant was
convicted of robbery and admitted three serious felony priors.
Court imposed consecutive five year sentences on two priors
and ran one CC. People appealed. CA holds CC sentence is
unauthorized since sentence is mandatory. CA adds five
years to sentence.
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*People v. Ross (1984) 162 Cal.App.3d 1043. Defendant was
convicted of pandering (former PC 266i) when statute allowed
probation but only if it included a three year prison term.
Trial court found cruel and unusual and put on probation
with jail only. People appealed. CA okays appeal even though
judgment, since suspended, was never imposed and hence
punishment was not modified as required by PC 1238(b) if
People’s appeal is to be allowed. Nevertheless, CA holds the
effect is the same and so technical defect will not defeat the
right of the People to appeal a court order modifying
“punishment.” CA reverses.
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People v. Nick (1985) 164 Cal.App.3d 141. While serving a
sentence, defendant escaped and committed new crimes. His
original sentence on the new crimes was reversed in a previous
opinion of the court. On remand, he received a different
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sentence and appealed. On appeal, the CA doesn’t agree his
second sentence is longer than what he originally got, but even
if it is, it is O.K. because the first sentence was unauthorized
and not merely incorrect or erroneous. In the latter situation
the new sentence cannot exceed the old, but in the former it can
(disagrees with SAVALA).
*People v. Maldonado (1985) 166 Cal.App.3d 135. Defendant
was convicted of kidnaping and 15 counts of violent sex
offenses involving one victim. Court imposed sentences on
only two counts - a midterm on one and a lower term CS on
another, stayed imposition on the others. Defendants
appealed guilt, and People the sentence. CA holds in nonprobationary sentences, counts or enhancements cannot
have imposition stayed. Court must impose sentence on all
counts and enhancements. Court can stay execution of
sentence if PC 654 requires it but PC 654 does not apply
here. Court can also impose CC sentences except for PC
667.6(d) crimes. After going through other similar cases, CA
concludes (d) is applicable here because of the manner in
which crimes here occurred. How many fall within (d) is up to
trial court on remand. Since sentence is unauthorized it can
be corrected at any time even on defendant’s appeal so no
need to decide if People can appeal.
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People v. Thornton (1985) 167 Cal.App.3d 72. Defendant initially
got a 6-year upper term. This was remanded by CA on initial
appeal for use of improper reasons. On remand, court again
imposed an upper term, this time stating no reasons, but also
stayed one year “in the interest of justice.” Although it looked
like judge incorporated the reasons he originally gave, that is
not permitted. He must explicitly restate his reasons even
though they are the same as those he used originally. CA holds
partial stay is illegal since legislature picked terms and court
has no power to change them by partially staying a legitimate
sentence. He must be given one of the three terms and any
other sentence is illegal and correctable at any time. A remand
is required because it is unclear if judge would choose 4 or 6
years.
People v. James (1985) 170 Cal.App.3d 164. Information alleged
2 prior 211s, each alleged under PC 667 and PC 667.5. All were
found true. Court imposed 5 year 667 enhancement on 1 and
stayed the 1 yearr 667.5 enhancement. On the other, the court
imposed the 1 year 667.5 enahncement and stayed the 5 year
667 enhancement. CA strikes the 667.5 enahncement since the
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prior 211s ended up sentenced CS and were therefore not
separate as required for the imposition of a 667.5 enhancement.
(CA calls this double punishment in violation of 654.) CA rejects
the AG argument that there should be a remand for imposition
of a 5 year 667 enhancement in place of the stricken 1 year
667.5 enhancement. CA notes that there are cases before the
Supreme Court regarding the trial court’s power to stay a 667
enhancement, but, in any event, the People did not appeal here
and CA holds that on defendant’s appeal the People can’t get
review of an order staying an enhancement. As for the rule
allowing correction of an unauthorized sentence any time the
error is appropriately brought to the attention of the reviewing
court, CA concludes that since this is a defendant’s appeal, it is
not appropriate for the People to bring this error to the court’s
attention.
People v. Keys (1985) 175 Cal.App.3d 431. D pursuant to a plea
bargain pled guilty to residential burglary and admitted a prior
residential burglary (PC 667). Trial court used the prior as a
circumstance in aggravation and then struck it as a prior
enhancement because of the dual use prohibition (rule 441). CA
grants People’s appeal. Although rule 441(b) gives trial court
discretion to use the fact as an aggravating factor or an
enhancement, PC 667 implies that with serious felony priors,
the court must use the prior in whichever way gives D the
longest term. If trial court wants to strike it must do so under
PC 1385 per FRITZ.
People v. Mazza (1985) 175 Cal.App.3d 836. D was charged
with, and convicted of, a prior charged under both PC 667.5(a)
and PC 667(a). Court imposed three years under former since
minutes failed to reflect finding under latter. People appealed.
DCA finds a clerical error which acted to strike the
enhancement without reasons stated. So DCA vacates and
remands.
People v. Price (1986) 184 Cal.App.3d 1405. At original
sentencing, defendant was given full CS terms per PC 667.6(c)
on sex counts, plus 2 CC terms on PC 211 counts. PC 12022.3
enhancement was imposed on one sex count but stayed on the
others. On prior appeal, CA remanded, holding that once the
court chose PC 667.6, it had to add the robbery term to the sex
count term (mandatory CS!!). Also, the CA held that PC 12022.3
could not be stayed per PC 1170.1(h), but could be per PC
1385, but only if reasons were stated. On remand, CS terms
were imposed for both 211s and 3 12022.3s were added, raising
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the term from 35 to 50 years. CA uses standard language re:
correcting unauthorized terms any time even if the result is an
increase. In the 1st sentencing, the trial court erroneously
believed it was required to stay all but 1 use enhancement per
PC 654. That was error and any PC 654 violation is an
unauthorized sentence. Failure to say anything on the PC
12022.3 on 1 count was also an unauthorized failure to
sentence. Nothing indicated the court wanted to stay per PC
1385. As for the PC 211 terms, CA concludes that it was error
to change one from mid-term to upper term, and error to make
both CS, so 3 years are trimmed.
People v. Eberhardt (1986) 186 Cal.App.3d 1112. Defendant’s
pled as charged at arraignment, and admitted priors. Without
ordering a probation report, the court pronounced sentence, but
stayed sentencing on the enhancements. CA holds that staying
an enhancement is not appealable as an order after judgment
when no sentence was imposed first and then stayed, but CA
also holds per GAINES that this is appealable as a reduction of
punishment, since the court imposed less than was statutorily
required by the verdicts or plea. Rejecting LOPEZ, CA holds that
regardless of power to strike an enhancement per PC 1385,
there is no power to stay the enhancement and thereby avoid
both the requirement of reasons and appealability. CA closes by
noting this was an unauthorized sentence that can be corrected
at any time. OPINION ON RETRANSFER AFTER HEARING
GRANTED.
People v. Jackson (1987) 192 Cal.App.3d 209. Defendant was
convicted of PC 459 with PC 12022.1 after being sentenced to
upper term of three years on another PC 459 (the one that was
pending when the new PC 459 was committed, resulting in the
PC 12022.1 enhancement). Defendant was given a CS term of
16 months (1/3 of 4 years) plus 2 years per PC 12022.1. The
next day, when the court realized it had violated the double-thebase-term limit, defendant was resentenced with the present 4
year term as the principal term, plus two years for the PC
12022.1, plus 8 months for the earlier PC 459 (1/3 of the midterm). Defendant attacks the resentencing since it resulted in
adding 4 months to the term. CA agrees that the language of PC
12022.1 seems to contemplate that the new crime should be the
one sentenced CS to the old crime, but CA concludes that read
together with PC 1170.1, it is clear the legislature did not
intend to change the PC 1170.1 scheme. Thus, the real problem
here was that the 1st sentence was unauthorized, since the
shorter term was made the principal term. Since it was
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unauthorized, it could be corrected any time, even if the result
was a longer term.
People v. Rowland (1988) 206 Cal.App.3d 119. At sentencing,
judge made vague comments indicating he considered probation
and direct restitution of over $600,000, but rejected it as
defendant was unlikely to pay. Defendant was sent to prison.
Clerk’s minutes and amended abstract 12 days later said prison
and over $600,000 direct restituton. CA agrees that was not
ordered and must be stricken as clerical error per
CANDELARIO. At any rate, there is no power to order direct
restitution with a prison term unless defendant agrees. Judge
could order the Department of Corrections to put 20% of prison
wages toward restitution FINE, but no fine was imposed here.
But CA concludes that the lack of a fine or any statement of
reasons why no fine was imposed constitutes an unauthorized
sentence, so CA remands for a fine. CA rejects the People’s
contention that the judge should be allowed to reconsider
probation and direct restitution. That was already rejected.
Also, by now defendant will have served the whole 3 year term
and should not be subjected to a 2d sentence.
People v. Reyes (1989) 212 Cal.App.3d 852. Defendant’s
sentence had been corrected on 4 diferent occasions. 1 change
involved increasing the determinate part because the trial court
had erroneously stayed 1/3 of the CS term even though it was
CS to an ISL term. Defendant argues due process was violated
since the determinate part of the term had been fully served
before the correction. CA sees no need to make such an
exception to the rule allowing correction of an illegal sentence at
any time. CA sees no analogy to cases where defendant had
actually been released before an error was corrected. CA rejects
estoppel and speedy trial arguments as attempted end runs
around rule allowing correction.
XI.
A.

PROCEEDINGS ON REMAND FOR RESENTENCING (See also
Section III(A)(5) re: Delayed sentencing.)
General
People v. Bond (1981) 115 Cal.App.3d 918. Defendant was
sentenced to 3 years and 8 months in case A, and he appealed.
He was then sentenced to one year CS (1/3 of the middle term)
in case B and did not appeal, so it became final. Later case A
was reversed and dismissed. Defendant contends that there is
no jurisdiction for changing the one year term on case B. CA
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holds that even though the court in case B did not expressly
stay two years of the 3-year term, pending the outcome of the
appeal in case A, such a stay happened automatically. When
case A was dismissed, the “stay” was terminated automatically,
making the term on case B 3 years rather than one year.
People v. Bustamante (1981) 30 Cal.3d 88. After ordering a
limited remand which could result in the reversal of the
principal count of a multi-count case, the Supreme Court
comments in footnote 12 that, in the event of a reversal of the
principal count, the trial court must select the next most
serious count to compute a new principal term. Also, the Court
notes that whenever an appellate court reverses a conviction for
the principal term, the trial court retains jurisdiction over the
entire cause as needed to make the necessary modifications in
the sentence. (QUERY - Does this imply that the trial court
would not retain jurisdiction over all counts in other situations?
For example, if an enhancement is thrown out on appeal, can
the trial court change a concurrent count to consecutive?)
In re Blessing (1982) 129 Cal.App.3d 1026. Defendant pled to
seven counts of robberies and ADW’s, all with gun use
enhancements, in return for dismissal of five other counts and
CC time in another case. Defendant was then sentenced to 16l/3 years, which included CS terms on each count and CS enhancements on each count. Contending that the CS
enhancements violate HARVEY, defendant asks to have four
years subtracted. CA agrees defendant has the right to attack
the enhancements, but notes that the People bargained for
vulnerability to 16-l/3 years and cannot be faulted for not
foreseeing the result in HARVEY. CA holds that the People are
entitled to choose between reducing the term by four years, or
vacating all convictions and proceeding on the original charges,
with the maximum penalty limited to 16-1/3 years.
People v. Sequeira (1982) 137 Cal.App.3d 898. Defendant was
convicted of 11 counts of robbery with use of a firearm and
given CS terms. On the first appeal, the CA concluded that
HARVEY controlled the application of the double the base term
limit on CS terms, so that the CS terms were limited despite the
“use” findings. Defendant was resentenced accordingly deleting
nine years, four months, but before the resentencing,
HERNANDEZ was decided and the DA argued that it should
control. The trial court felt bound by “law of the case” and
followed the lst CA opinion. On this second appeal, now by the
People, the CA holds that the intervening change in the law
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(HERNANDEZ) is an exception to the “law of the case” rule, so
that HERNANDEZ does control. CA remands again to reimpose
the original sentence.
People v. Espinoza (1983) 140 Cal.App.3d 564. Defendant was
given the middle term for robbery, enhanced by one year for use
of a deadly weapon (PC 12022(b)) (a knife) and one year for
being armed with a firearm (PC 12022(a)). He was also given a
CC term for ADW. Though neither weapon enhancement was
greater than the other, the CA applies the PC 1170.1, subd. (e)
prohibition of multiple weapon enhancements on a single count.
The CA orders one enhancement stayed and refuses to remand
for reconsideration of the upper term or CS terms in light of the
unused weapon enhancement. The judge’s original mistake of
law furnishes no basis to undo the rest of the sentence that was
validly imposed. (NOTE - the enhancements here were found
true, not admitted by defendant, but CA does not rely on that
distinction.)
People v. Savala (1983) 147 Cal.App.3d 63. Defendant was
convicted of multiple counts, each with use of a firearm, and
was given CS enhancements prior to the date of the HARVEY
override. On his first appeal, the case was remanded for
resentencing due to the HARVEY error. The excess use enhancements were stayed, but the upper term was imposed
instead of the midterm originally imposed, resulting in the same
total sentence. CA affirms, holding that the sentence is one total
term made up of interdependent components that can all be
reconsidered on a remand, so long as the new total does not
exceed the prior term. CA finds no double jeopardy problem. CA
also finds no need for a new probation report, since the
defendant is not eligible for probation and the length of the
prison term must be based on factors present at the time of the
original judgment. (ACCORD - see People v. Castenada (1999)
75 Cal.App.4th 611.)
People v. Lister (1984) 155 Cal.App.3d 132. On the 3rd appeal
in the same case, the CA describes how the trial court originally
tried to impose a term CS to a federal case that was then
pending against defendant. After he was convicted on the
federal case, the court pronounced a term CC to the state case.
After a remand for resentencing on the state case, a term CS to
the federal term was imposed on the rationale that now the
state judgment was the later one. The CA rejects the argument
that the later sentencing relates back to the date of the 1st
judgment and finds that there was power to order a CS term per
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PC 669. However, the CA modifies the term here to CC because
a CS term would constitute an improper penalty for appealing.
The CA notes that on a remand after an unauthorized sentence,
a greater sentence can be imposed than was 1st imposed, but
the CA limits this rule so that no sentence can be imposed
greater than the one that potentially could have been imposed
at the 1st sentencing. (The CA never indicated why the prior
sentence in this case had been unauthorized, as opposed to
merely erroneous.)
People v. Burns (1984) 158 Cal.App.3d 1178. Defendant was
sentenced to 6 years for rape, plus a full CS 5 year term for
kidnapping. A third count of oral copulation received a CC term.
The CA holds that PC 654 precludes punishment for the rape
and kidnap since there was no evidence that the purpose of the
kidnap was anything other than the rape. But, instead of
merely staying the lesser term, the CA remands to allow the
trial court to redetermine whether to impose a CC or CS term
on the oral copulation count. CA says the “staying the lesser”
remedy is the preferred remedy when the reduction is relatively
small, but here a near halving of the sentence might be an
undeserved windfall. Per SAVALA, the trial court should assess
the overall prison term to be imposed, but, per HENDERSON,
the new result cannot exceed the original term. OPINION AFTER
REHEARING
In re Ditsch (1984) 162 Cal.App.3d 578. After a remand for
resentencing, the trial court was forced to select a new principal
count and imposed the upper term even though the middle term
had been imposed on the original sentence. CA finds no error
with that, since the total term was lower than the original term.
As long as the total term is not increased, it is permissible to
reconsider the entire sentencing.
People v. Nick (1985) 164 Cal.App.3d 141. On a prior appeal, CA
had remanded for resentencing for several reasons, including
the failure to make the new term for escape and 211 during the
escape full CS to the prior term. On remand, the trial court
shortened the new term and made it fully CS to the old term,
resulting in a longer total term. CA finds no problem for 2 reasons. First, the only term currently under consideration was
made shorter, not longer. Second, even if the term is considered
longer, that is permissible when the original sentence was
unauthorized. CA also holds that the “in-prison crimes”
provision of PC 1170.1 (c) applies to escapes from conservation
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camps, as long as the inmate was committed to the Department
of Corrections.
People v. Thornton (1985) 167 Cal.App.3d 72. In a prior appeal,
CA had remanded for resentencing due to reliance on an
improper aggravating factor. The record had shown valid
aggravating and mitigating factors. On remand, the judge
imposed the upper term without stating reasons and then
stayed 1 year of it in the interest of justice. CA holds that the
remand contemplated a resentencing, requiring a full statement
of reasons for the upper term. Without deciding whether the
prior reasons in aggravation could be incorporated by reference
(see TURNER), even that was not done here. Court should
explicitly state reasons.
People v. Nevill (1985) 167 Cal.App.3d 198. On an earlier
appeal, CA had remanded for resentencing after finding all 4
specified aggravating factors improper. At the resentencing, the
judge stated 3 new factors, including 1 expressly rejected the
1st time. Finding that factor supported by the evidence, CA
finds no problem in relying on a factor expressly rejected before.
In the discussion, CA also notes that a failure to mention a
factor does not mean it was rejected. There is a presumption it
was considered, but there is no requirement to state all factors
found applicable.
People v. Chew (1985) 172 Cal.App.3d 45. Defendant’s appeal
resulted in remand for resentencing, at which the trial court
counted up all 2900.5 credit (including time spent in prison)
and gave 1 for 2 conduct credit per SAGE, rather than giving 1
for 1 that was earned while defendant was in prison. CA holds
that on such a remand, the proper procedure is to specify the
amount of actual credit, identifying how much is in-prison time
and how much is other time. As to the latter, defendant gets the
normal 1 for 2 conduct credits. As for the in-prison time,
conduct credits will be determined administratively by CDC
(presumably granting 1 for 1 that was previously earned). No
discussion of the HENDERSON implications of the issue.
People v. Mink (1985) 173 Cal.App.3d 766. After vacating a
finding on a prior, CA notes that the trial court ran several
counts concurrent largely because of the 5 year enhancement
for the prior. Because of this, CA remands for a resentencing at
which the trial court can reconsider the question of concurrent
or consecutive terms.
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People v. Warren (1986) 179 Cal.App.3d 676. Defendant was
convicted of PC 187 with special circumstances and sentenced
to LWOP before WILLIAMS. HC was granted and defendant was
resentenced. Court found that facts of the offense did not justify
striking special circumstances, but defendant’s post-conviction
in-prison behavior might. Court concluded it could not consider
that since it would violate the separation of powers doctrine by
exercising the Governor’s commutation power, although court
indicated if it were the Governor it would commute to life with
parole. CA gives detailed analysis and holds that regardless of
whether this was a vacated sentence and new sentencing or just
a WILLIAMS reconsideration, the court was obliged to consider
defendant’s behavior up to the present. This would not violate
separation of powers since it would not exercise the complete
power, but would just be incidental to the judicial power of
sentencing. CA remands again, rather than striking the special
circumstances, since the court did not expressly say it would
strike the special circumstances and since the court should
now consider behavior while this appeal was pending.
In re Samuel B. (1986) 184 Cal.App.3d 1100. Juvie petition was
sustained on rape after kidnap of V. Finding PC 654 and PC
667.8 errors, CA remands to correct them, but expressly notes
the court is not entitled to reconsider the rest of the sentencing
scheme. (NOTE-juvie, so discretion is more limited.)
People v. Price (1986) 184 Cal.App.3d 1405. At original
sentencing, defendant was given full CS terms per PC 667.6(c)
on sex counts, plus 2 CC terms on PC 211 counts. PC 12022.3
enhancement was imposed on one sex count but stayed on the
others. On prior appeal, CA remanded, holding that once the
court chose PC 667.6, it had to add the robbery term to the sex
count term (mandatory CS!!). Also, the CA held that PC 12022.3
could not be stayed per PC 1170.1(h), but could be per PC
1385, but only if reasons were stated. On remand, CS terms
were imposed for both 211s and 3 12022.3s were added, raising
the term from 35 to 50 years. CA uses standard language re:
correcting unauthorized terms any time even if the result is an
increase. In the 1st sentencing, the trial court erroneously
believed it was required to stay all but 1 use enhancement per
PC 654. That was error and any PC 654 violation is an
unauthorized sentence. Failure to say anything on the PC
12022.3 on 1 count was also an unauthorized failure to
sentence. Nothing indicated the court wanted to stay per PC
1385. As for the PC 211 terms, CA concludes that it was error
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to change one from mid-term to upper term, and error to make
both CS, so 3 years are trimmed.
People v. Hill (1986) 185 Cal.App.3d 831. Defendant was
convicted of 4 counts. He was given 2 CS 8 year terms per PC
667.6(d) and 2 CC terms. CDC determined PC 667.6(d) did not
apply and notified the court of the error per PC 1170, subd. (d).
The sentence was recalled and 4 CS terms per PC 1170.1 were
imposed, for a total of 14 years. Defendant argues the court
only had jurisdiction to change the erroneous full CS term, not
the legal CC terms. CA finds no such limit on a PC 1170 (d)
recall. The statute only says the new term cannot exceed the
original term. CA makes analogy to cases of an appellate
remand for resentencing, where an error in part of the sentence
has been held to infect the entire sentence and allows
reconsideration of all choices. DRAKE, HENDERSON, and ALI
are distinguished and CA finds nothing to preclude changing
CC terms to CS in this context.
People v. Jackson (1987) 189 Cal.App.3d 113. On a prior
appeal, CA affirmed 60 years of defendant’s sentence and
remanded for reconsideration as to 15 additional years. On
remand, defendant produced evidence of the deplorable
conditions in Folsom and argued they should constitute a
mitigating factor. Trial court agreed the conditions were horrible
but refused to consider them in mitigation. CA affirms.
Although supplemental probation report is mandatory even
where defendant is not eligible for probation, and although
postconviction behavior is relevant in mitigation, bad prison
conditions are not. The remedy for conditions which fail to meet
constitutional standards is to get a court order and correct the
conditions, not to reduce the term. CA also notes that even if
defendant’s term was reduced to 60 years, he would still be
confined in Folsom or SQ and be no better off.
People v. Brown (1987) 193 Cal.App.3d 957. On prior appeal,
CA remanded due to sentence in excess of double the base term
limit. On remand, trial court restructured sentence and result
was 2 months longer than 1st sentence. On 2d appeal,
defendant raises HENDERSON claim, but CA applies rule re:
longer term OK if original sentence was illegal. CA blasts that
rule as inconsistent with HENDERSON and notes the fine
distinctions between illegal sentences and erroneous ones,
noting CAs disagree on where to place PC 654 error. Here,
defendant argues each part of the 1st sentence was OK, and
only the failure to stay the excess was error, but CA still finds
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that a sentence in excess of limits is illegal. Feeling bound by
SERRATO (but noting COLLINS may indicate doubt re:
continued vitality of SERRATO), CA affirms the longer term
here.
People v. Reyes (1989) 212 Cal.App.3d 852. Defendant’s
sentence had been corrected on 4 diferent occasions. 1 change
involved increasing the determinate part because the trial court
had erroneously stayed 1/3 of the CS term even though it was
CS to an ISL term. Defendant argues due process was violated
since the determinate part of the term had been fully served
before the correction. CA sees no need to make such an
exception to the rule allowing correction of an illegal sentence at
any time. CA sees no analogy to cases where defendant had
actually been released before an error was corrected. CA rejects
estoppel and speedy trial arguments as attempted end runs
around rule allowing correction.
People v. Superior Court (Flores) (1989) 214 Cal.App.3d 127.
Unfit juvie was convicted of PC 187 with special circumstances
and sentenced to LWOP. On remand after SPEARS, he was
sentenced to 25-life without updated probation report. On 2d
remand, Superior Court found that defendant would have been
suitable for CYA at outset, but no longer was as he was over 25,
so defendant’s motion to dismiss per PC 1385 was granted as it
would have been unfair to send him to prison for 25-life due to
errors that were not his fault. CA grants People’s writ, holding it
was improper to grant PC 1385 on defendant’s motion.
Although defendant can suggest it, it must be on court’s own
motion, and proceedings here indicate only a grant of
defendant’s motion. (Distinction never explained.) Also, minutes
contained only conclusions rather than facts justifying PC 1385
dismissal; RT is irrelevant as facts must be in minutes. CA goes
on to indicate that a PC 1385 dismissal could be proper in this
situation [can fashion remedy for constitutional deprivation to
suit needs of case], but that court should also consider option it
did not realize it had - defendant was eligible for CYA at last
sentencing and can still be committed even though he is over
25. CYA can then discharge or petition for W&I 1780 prison
commitment.
People v. Sanchez (1991) 230 Cal.App.3d 768. Trial court
imposed CC terms where CS terms were mandated, and also
imposed the upper term. CA concludes it must remand to
correct the unauthorized sentence. Since the error could have
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had an impact on the decision to impose the upper term, that
decision must also be reconsidered on the remand.
People v. Tatlis (1991) 230 Cal.App.3d 1266. Partially rejecting
the BRADY line in favor of the WEBB line, CA concludes that
when a case is remanded for resentencing and the defendant is
not eligible for probation, an updated probation report is not
mandatory, but is a matter of discretion. However, where such a
defendant expressly requests an updated report, that suggests
that mitigating facts would be shown. If the court fails to
inquire what kind of favorable information the defendant
expects, there must be some other good reason to reject the
request, at least where a probation report was ordered at the
original sentencing. There must be a substantial basis for
denying the request, not just a desire to avoid new information.
Here, the only reason given was that the defendant was
statutorily ineligible for probation, and other comments
indicated that the judge was not even open to the possibility of
new mitigating evidence. CA holds this error must be deemed
prejudicial, as sentencing decisions must be based on informed
discretion. CA notes that in companion habeas, defendant has
shown evidence of mitigating circumstances, but CA does not
indicate that the result here would have differed without such a
showing.
People v. Begnaud (1991) 235 Cal.App.3d 1548. Defendant was
given the middle term on one count and a 1/3 CS term on a
second count. The principal count was reversed on appeal, but
the second count was affirmed. On remand, the DA elected not
to retry the first count, and defendant was sentenced to the
upper term on the affirmed count, which was still less than the
original sentence had been. CA affirms, concluding that the old
rule re: no jurisdiction to resentence on a conviction that was
affirmed does not apply to DSL terms, because of the
interlocking nature of determinate sentencing. Thus, when the
principal count is changed (whether due to sentencing error or,
as here, error in the conviction), the entire remainder of t6he
sentence can be reconsidered, a new principal count can be
chosen, and all sentencing choices are available anew, so long
as the end result does not exceed the original sentence. A
contrary suggestion in Bond is disapproved.
*People v. Davis (1992) 9 Cal.App.4th 1765. After noting that
trial court mistakenly imposed a term longer than it intended
to impose, CA remands for other errors in sentencing and
directs that the new sentence be no longer than the sentence
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that was originally intended.
People v. Calderon (1993) 20 Cal.App.4th 82. In an earlier
appeal, CA ordered 1 of many counts dismissed as it was an
LIO of another count. On remand, the trial court lifted a stay on
another count to end up with the same total sentence as the
first time. (The stay was not per PC 654, but CA never discusses
what authority the court had for the stay.) CA rejects Swanson
and finds no problem with the judge stating he wanted to
impose the same sentence because he still believed it was
appropriate for the crimes. CA sees nothing wrong with
determining an appropriate sentence and reasoning backwards
to justify it. CA also sees no punishment for a successful
appeal, since the final sentence did not exceed the earlier
sentence.
People v. Oseguera (1993) 20 Cal.App.4th 290. CA remanded for
resentencing on an earlier appeal. On appeal from resentencing,
defendant argues the case must be remanded again because the
trial court failed to order a new probation report, even though
defendant was eligible for probation. CA concedes the new
report was required by statute, but CA finds the error waived
since no new report was requested and no objection was raised
to proceeding without one. CA does not see this as a
jurisdictional defect. If it were, then any violation of statutory
procedures would render a sentence unauthorized and subject
to correction at any time. CA refuses to adopt such a sweeping
proposition.
People v. Jones (1994) 24 Cal.App.4th 1780. Defendant was
convicted of voluntary manslaughter and was sentenced to a 6
year middle term and a $1,000 restitution fine. After a reversal
on appeal, he ended up with involuntary manslaughter on
remand and was then given a 3 year middle term and a $5,000
restitution fine. CA holds that Henderson precludes a greater
sentence on remand. Per Savala, CA must look at the aggregate,
not just one count or enhancement, but CA finds it impractical
to weigh the value of a prison component versus a fine. Instead,
each of those components must be considered separately. Thus,
the restitution fine cannot be increased even though the prison
time was decreased.
People v. Rodriguez (1998) 17 Cal.4th 253. SC holds that
when a defendant is entitled to a Romero remand for the
exercise of PC 1385 discretion, he must be present with counsel
for the hearing. Since there was no reason for a defendant to
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marshal a compelling case for the exercise of discretion when
the court believed it had none, it would be unfair to deprive
defendant of presence or counsel at the first opportunity to
make a convincing showing.
People v. Craig (1998) 66 Cal.App.4th 1444. Defendant was
sentenced to the lower term of 2 years for burglary, plus 25
years for 5 PC 667 prior serious felonies. On appeal, the
burglary was reversed. Defendant was convicted again, but only
3 of the 5 priors were found true. Defendant was sentenced to
the middle term of 4 years, plus 15 years for the 3 priors. The
judge expressly stated he chose the low term the first time
because 27 years was enough, in view of the case and the
background, but now 17 years was too little, so the mid-term
was chosen. CA finds no Henderson vio9lation since the total
term was decreased. CA rejects any application of Henderson to
individual counts. Jones is distinguished as calling for
component consideration of fines vs. time, not component
consideration count by count. Price is distinguished as tailoring
the exception that allows a greater term when the earlier term
was unauthorized.
People v. Llamas (1998) 67 Cal.App.4th 35. When defendant’s
case was remanded after a partially successful, he was
resentenced without an up-to-date probation report. His
counsel did file a supplemental statement in mitigation with
attachments indicating substantial family support, a job offer,
as well as improvement in custody including a GED and college
credits. CA holds any right to an updated probation report was
waived by the failure to request one. PC 1203 (b)(4), requiring
an updated probation report, applies only to persons eligible for
probation, and defendant was not. CA finds no abuse of
discretion or ineffective assistance of counsel in failing to order
or request an updates probation report, since no prejudice has
been shown. There is no showing such a report would have
resulted in any more information than was already provided. CA
finds no basis for requiring a supplemental probation report to
assist in the determination whether to exercise discretion to
strike a prior that brings defendant within the Three Strikes
Law.
People v. Buckhalter (2001) 26 Cal.4th 20. SC holds that when
a case is remanded, after appeal, for resentencing, and a
modified sentence results for a defendant who has begun a term
of imprisonment, the trial court must calculate the actual time
served prior to the resentencing date, and credit that time
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against the new sentence. But the defendant remains
imprisoned in the custody of the CDC even while temporarily in
a county jail for resentencing, so no behavior credits can be
earned under PC 4019. Any credits can be earned only under
PC 2930 et seq and are to be calculated by CDC. SC
disapproves contrary language in Chew, Robinson, and
Thornburg. In fn. 10, SC states it expresses no view on what
should happen when a defendant is returned to local custody
on a PC 1170, subd. (d) recall (which was addressed by a CA in
Honea), nor what happens when an entire conviction is reversed
on appeal and the entire matter is to be retried.
People v. Fielder (2004) 114 Cal.App.4th 1221. Five priors were
alleged per PC 667.5 and 3 were found true. Defendant first
argues that the 5 years washout period per PC 667.5(b)
precludes use of a prior unless the DA proves both prison
custody and commission of a new felony within the applicable 5
year period. CA rejects that per clear statutory language, which
allows use of the prior if either of those circumstances are
present. CA rejects Shoals as based on a misreading of the
statute. Thus, while a CRC commitment may not result in
prison time, the conviction it was based on is still a conviction
that can disrupt a washout period. But CA goes on to find
insufficient evidence to show that the washout period did not
occur here, as DA never proved the date of the conviction that
resulted in the CRC commitment, and circumstances indicate
that date may or may not have been 5 years or more before the
next prison custody. CA remands for further proceedings, since
double jeopardy does not applies to insufficiently proved priors.
CA notes due process and vindictiveness concerns that could
arrive if DA tried to also revive the 2 priors that were charged
but not found true the first time, but CA does not resolve
whether they can be revived.
B.

New Judge on Remand
People v. Swanson (1983) 140 Cal.App.3d 571. Defendant pled
to attempted grand theft. The judge started to impose a middle
term, then apparently realized the sentence would be cut in half
because it was an attempt. The judge then imposed the upper
term, stating adequate reasons to support it. The CA notes
ambiguity as to whether the upper term was imposed solely to
achieve the result the judge wanted. CA uses good language re:
need to apply the sentencing rule and accept the result, not
decide the result and reason backward to justify it. In light of
the ambiguity, CA remands and, to avoid even the appearance
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of impropriety, the CA orders the resentencing to be done by a
different judge. (See also People v. Stanley (1980) 103
Cal.App.3d 5.)
People v. Stanley (1984) 161 Cal.App.3d 144. Probation report
recommended prison. PC 1203.03 diagnostic evaluation
recommended probation. A public/private “Child Sexual Abuse
Treatment Team” recommended maximum term in prison. That
“turned the tide” and defendant got prison. CA found court
erred in using report and remanded with sentence to be
imposed by a different judge.
People v. Brady (1984) 162 Cal.App.3d 1. After a remand for
resentencing due to reliance on improper sentencing factors,
the same term was reimposed with the trial court refusing to
order an updated probation report. The CA finds COOPER
(requiring an updated report) better reasoned than SAVALA, but
notes that neither case considered a defendant statutorily
ineligible for probation. The CA notes the general rule against
considering facts after the original sentencing, but also notes. in
fn. 2, a variety of exceptions to the rule. (The CA makes the
common mistake of sliding back and forth between discussing
post-crime factors and post-sentencing factors.) The CA
concludes that even where the defendant is not eligible for
probation, the court might have discretion to strike the
ineligibility factor, and even absent that, there are still a variety
of other decisions to make under the DSL, so an updated
probation report is necessary. To avoid the appearance of
impropriety, a new judge is ordered on remand.
People v. Gulbrandsen (1989) 209 Cal.App.3d 1547. After
finding sentencing error in a complex situation, CA notes that
on remand there is no need for a new judge - CCP 170.1 now
allows that but should be used sparingly, such as where record
shows animus or whimsical disregard, but not for mere failure
to comply with complex rules.
People v. Pierce (1995) 40 Cal.App.4th 1317. CA holds trial
court erred in imposing upper term wityhout stating reasons.
Adopting the probation report by reference is insufficient sincea
concise statement of ultimate facts is required. CA refuses to
find the error harmless because this trial judge has consistently
failed to state reasons for sentence choices for 10 years,
resulting in much unnecessary appellate work. CA concludes
that only by remanding for resentencing by a different judge
and publishing this opinion will the trial judge learn anything.
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*Peracchi v. Superior Court (2001) 94 Cal.App.4th 209.
Defendant was convicted by jury and was sentenced to two
25-life terms. On appeal, one count was reversed and the
case was remanded for retrial. Defendant then filed a 170.6
against the original trial judge, per subd. (2), allowing a
challenge after appeal when the trial judge is assigned to
conduct a new trial on the matter. DA then decided to forego
any retrial on the reversed count. With only a resentencing to
do, the judge denied the 170.6 motion. On writ, CA construes
“new trial” in the context of subd. (2) to cover any
proceedings on remand that are not merely ministerial. Here,
significant discretion remains in connection with the
resentencing, so the 170.6 must be granted. Strong Ardaiz
DISSENT cautions that every defendant facing resentencing
will want to chance a new judge, since the sentence cannot
be any worse than before.

REVIEW
GRANTED

In re Wagner (2005) 127 Cal.App.4th 138. Petitioner pled to
misdemeanor spousal battery and was placed on probation. He
appeared in court to request a modification of terms for
payment of fines. The judge told him to see her administrator.
The administrator returned to the judge, slammed the file on
her desk, and said Petitioner was unwilling to pay $1,000 to a
specified shelter. The judge then summarily ordered Petitioner
into custody without bail and set a probation revocation hearing
a month later. On habeas petition, CA concludes that even if
contempt of judicial assistant were a crime, there would still
have to be a hearing. What the judge did here was a de facto
revocation of probation without notice to Petitioner or his
attorney or any other requirements of due process. CA also
criticizes the judge for personally selecting the charity to which
payment of the fine was ordered. CA also finds it clear that the
trial judge was so personally embroiled in the case that CCP
170.1 re: reasonably entertaining a doubt that the judge would
be impartial is satisfied and if Petitioner requests a different
judge on remand, he will get one.
XII.

A.

PAROLE (Includes DSL Parolees and DSL Statutes Relating to
Such Parole and the Requirement of Informing Defendants of
Parole Requirements and ISL-Lifer Parole Cases Arising Under
the Application of DSL Standards)
Determinate Term Parolees
In re Kemper (1980) 112 Cal.App.3d 434. Defendant was given 3
year prison term. On appeal, the term was reduced to 16
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months, but by then defendant had served much more than 16
months and had been released on parole. BPT later tried to
revoke the parole, but CA holds that was invalid because the
parole should start from the date defendant should have been
released (at least where his behavior in prison after that date
was good), so BPT lost jurisdiction before they suspended
parole, and once they have lost jurisdiction, a purported
retroactive suspension is ineffective. (See also In re Sosa (1980)
102 Cal.App.3d l002; In re Ballard (1981) 115 Cal.App.3d 647;
and In re Anderson (1982) 136 Cal.App.3d 472.)
In re Chambliss (1981) 119 Cal.App.3d 199. Defendant pled per
bargain for probation and later admitted a violation of probation
for an agreed middle term, without ever being advised (as
required by PC 1170(c)) of the possibility of parole upon release.
Defendant claims that his bargain entitles him to release
without parole and contends that knowledge of the parole would
have had an effect upon his plea. C.A. finds no implied plea
bargain -- only ignorance by defendant. C.A. notes the
importance of giving the required advice and indicates that
relief would be granted in appropriate circumstances, but not
under the present circumstances.
In re Wilson (1981) 30 Cal.3d 438. Dealing with the question of
the applicability of the DSL parole period limitations in cases of
ISL prisoners who were initially paroled prior to 7-1-77, and
who were then reimprisoned on revocation of parole, also prior
to 7-1-77, the court concludes that the DSL time limit starts
from the first release on parole which occurs after 7-1-77.
People v. Enright (1982) 132 Cal.App.3d 631. CA finds no
prejudice from the failure to advise defendant about the
possible parole period, since the change of plea form noted
there could be 48 months of parole.
*Gomez v. Appellate Dept. (1982) 132 Cal.App.3d 947. CA
thoroughly discusses the “custodia legis” and consent
rationales used to uphold parole and probation searches by
parole agents or probation officers and by police acting with
or without the parole agent or probation officer. As to a
search of a parolee by a police officer, but without any
participation or authorization by the parole agent, “custodia
legis” cannot apply, and CA holds that consent (on a signed
parole release form) cannot apply to a DSL parole because
under the DSL there is a right to parole release after 2/3 of
the term, abrogating the prior rationale of consent as an
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exchange for a parole release to which the inmate is not
otherwise entitled. In this situation, advance waiver of 4th
amendment rights is invalid.
People v. Witherow (1983) 142 Cal.App.3d 485. CA rejects the
contention of error in failing to inform defendant at the time of
sentencing that he would be subject to a period of parole after
his release from prison. The CA points out that he was advised
of parole at the time he entered his plea and that he was a
repeat offender who obviously knew of the likelihood of a period
of parole.
People v. Britton (1984) 156 Cal.App.3d 689. Defendant
challenges the validity of a parole search in light of the DSL,
which makes parole no longer discretionary. The CA concludes
the constructive custody rationale is still operative, quoting
several PC sections and cases that indicate a DSL parolee is still
“in custody”. The CA relies even more heavily on the
administrative needs of the parole process, noting that while the
rationale for imprisonment is now punishment, the legislature
has still made clear that the parole period is a necessary part of
rehabilitation.
In re Jantz (1984) 162 Cal.App.3d 412. After serving time in
prison, defendant’s conviction was reversed. He later made a
plea bargain that resulted in a sentence that was less than the
anount of PC 2900.5 credit he had earned. The trial court held
per PC 1170(a)(2) that this meant he did not have to be on
parole. The CA reverses, holding that PC 1170(a)(2) applies only
where the presentence credit eexceeds the total length of the
term and parole period. (The CA never mentions whether
conduct credits had been considered in the calculations here.)
In re Philpott (1985) 163 Cal.App.3d 1152. Two inmates who had
been paroled and revoked, released and revoked again several
times seek release contending that PC 3057 limits total
revocation time to 12 months, which they have already
exceeded. CA denies relief, construing PC 3057 to allow up to
12 months custody for each revocation. The only protection
against unlimited revocations is the total time limit that PC
3057 places on parole.
Morris v. Castro (1985) 166 Cal.App.3d 33. Lifers, who
committed their crimes when PC 3041 et seq required an
annual parole hearing after the MEPD, challenge as ex post
facto amended PC 3041.5, which permits the BPT to defer the
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next hearing 2 or 3 years. CA finds a procedural change only, so
no ex post facto problem. No standards have changed. The
deferral comes only after a full and careful hearing and a
determination that there is no reasonable likelihood of
suitability sooner than the deferred hearing date. In light of that
finding (for which no disputing evidence has been presented),
the lifers cannot point to any disadvantage. They had no right to
an earlier release date, only to the exercise of discretion, and
that discretion was reasonably exercised here.
In re Handa (1985) 166 Cal.App.3d 966. CA reverses trial court
grant of habeas that would have given lifer a new STANWORTH
hearing. Assuming that the Board is required to express a
finding whether the offense is typical or aggravated, the Board
did so here in finding the murder “worse than most”. Among the
aggravating factors, the Board noted that lifer had gone to
lengths to bury the body 200 miles away so that it would not be
found, and had refused for years to disclose the location of the
body, causing likely trauma to the family. CA holds the
concealment was properly considered as a circumstance of the
crime, while the refusal to disclose was post crime behavior that
should not have been considered in setting the length of the
term. The error was harmless, due to the overlap between the
valid and invalid aspects. As for drug use as mitigation, CA
holds Board is subject to no greater formality than a sentencing
court which cannot ignore undisputed mitigation, but can
dispute drug use as mitigation, such as when it had little effect
on lifer’s capacity to exercise judgment or when a long term
addict has failed to attempt to overcome his addiction.
In re Jackson(1985) 39 Cal.3d 464. Defendant was convicted
of 187, 1st in 1961 when there was no rule as to the frequency
of parole hrgs. In 1977, DSL provided for annual hearings and
expressly applied retroactively. A 1982 amendment permits a 2
year interim in cases where the Board finds no reasonable
likelihood of parole in 1 year. SC upholds the retroactive
application of this provision. For ex post facto purposes, SC
analyzes the case as if the 1977 provision had been in effect
when the crime was committed. (Per analogy to BRAY and
THOMSON, with BENEFIELD distinguished because here the
legislature clearly intended the middle provision to apply to
defendant.) But SC still finds the change merely procedural,
noting it is always a matter of degree in ex post facto context.
(Fn 7 has 13 examples.) The new rule does not alter the criteria
or deprive defendant of a right; it merely affects the frequency.
Many protections, including right to counsel and statement of
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reasons, insure postponements will be well founded. The
standard and statistics support the conclusion that there is
little realistic likelihood of actual detriment. But, reviewing the
purposes of stated reasons and the need for them to relate to
the decision being made, SC concludes the reasons for
postponement must be stated separately from the reasons for
denying parole.
In re LeDay (1986) 177 Cal.App.3d 461. A pre-1984 DSL parolee
who commits a post 1/1/84 misconduct while in prison on a
pre-1/1/84 parole revocation can, withou it violating ex post
facto, have the extension provisions of the post-83 PC 3057
applied to him.
People v. Burgener (1986) 41 Cal.3d 505. Capital defendant
argues that lack of discretion to deny parole to a DSL inmate
who has completed his term renders consent rationale of parole
searches inapplicable. Without addressing that, SC rejects AG
argument that parolee is still in custody and has no expectation
of privacy, but SC does find balancing of public interest and
parolee’s interests is appropriate. Result of such a balance is
that search condition is always appropriate (unlike less serious
situation of a probationer, where the search condition must
relate to the crime).
In re Nolasco (1986) 181 Cal.App.3d 39. Prior to 1/1/84, a
parolee could receive no more than 12 months for a parole
violation. Effective 1/1/84, a parolee incarcerated for a parole
violation can get the term extended for an additional 12 months
if he commits additional acts of misconduct while incarcerated
after revocation. CA holds that can apply to paroless whose
underlying crime was committed before 1/1/84, as long as the
subsequent misconduct occurred after 1/1/84. This does
disadvantage the parolee, but per RODRIGUEZ and LEDAY, this
is not retrospective application since it does not extend the
punishment for the original crime, but only for the misconduct
that occurred after the amendment became effective. In fn 2, CA
notes it is not resolving the question of whether such parolees
can be incarcerated beyond the terms of their original
sentences, as that issue was not presented in this case. (Not
clear, but apparently the unanswered question is whether revocation time is limited by the amount of conduct credit that
has beeN awarded.)
In re Welch (1987) 190 Cal.App.3d 407. Defendant was
sentenced in several cases, some CC and some CS and then 1
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was reversed. Meanwhile, he was paroled and reimprisoned on
revocation of parole. He contends correct computation of PC
2900.5 time shows he should have been paroled more than 1
year before the revocation, so he was no longer on parole. CA
agrees that more than a year had passed but distinguishes
KEMPER due to amended PC 3001, which now provides for 3
year parole. Although it mandates Board to discharge after 1
year without violation absent showing of good cause, CA
concludes that is not automatic but requires board action
(rather than parole in the absence of timely action), not taken
here because of the confusion over the correct release date.
Defendant is also not entitled to relief under PC 1170(a)(2) re:
term served when PC 2900.5 credit exceeds term, since this
only permits release from board imposed parole if the credits
exceed the term plus parole period.
McCarthy v. Superior Court (1987) 191 Cal.App.3d 1023. Trial
court granted Contra Costa County’s request for injunction
against BPT placement of Lawrence Singleton in that county.
CA holds statute requires placement in commitment county
unless BPT finds it in the best interest of parolee and public to
make exception. Commitment county here was San Diego on
change of venue, not Stanislaus, where crime was committed
and where BPT found Singleton was in danger, so BPT did
abuse discretion by operating under incorrect facts. But CA also
finds injunctive relief improper. BPT action is subject to judicial
review for abuse of discretion, but not to suit by county. CA also
notes since this was a suit by a county against a citizen of
another county (CDC Director McCarthy), CCP 394 required
grant of change of venue to neutral county or assignment of out
of county judge. CA sets aside injunction and urges BPT to
quickly comply with law.
In re Monterrosa (1987) 193 Cal.App.3d 851. Defendant served
prison term for auto theft and was paroled. Then CA issued
opinion awarding him 121 days of added PC 2900.5 credit. BPT
applied that to length of parole term. Defendant then violated
parole and was reimprisoned for a 12 month term. On defendant’s habeas, Superior Court ordered the 121 days credited
against the 12 month revocation term. CA reverses. Analyzing
the purpose of PC 2900.5, CA finds defendant’s extra 121 days
on the original term was not a result of indigency or of unequal
treatment in sentencing, so PC 2900.5 policy was not violated.
(No indication why defendant did not receive the 121 days when
he should have.) CA finds no legislative intent to establish credit
account of PC 2900.5 time, to be used against future
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wrongdoing. Here, the imprisonment on violation of parole was
not for the original offense, but for the multiple violations.
Although reducing parole period does not fully compensate for
the excess time in prison, CA finds that is all defendant gets.
DISSENT finds plain language of PC 2900.5 suports defendant’s
position.
People v. Harris (1987) 195 Cal.App.3d 717. Defendant was
sentenced to prison after 4th probation violation. On 1st 3 he
had been reinstated and given more county time. On 2 of those
3, when he was reinstated and given county time, he waived
credit for time served awaiting revocation hearing per
JOHNSON, in order to get local time again. At time of current
revocation, defendant made it clear he had not understood the
prior waivers also meant losing those credits in case of eventual
prison commitment, which he wouldn’t have agreed to. CA
reviews RTs of prior revocation proceedings and finds defendant
was never adequately advised of this potential consequence, so
no knowing waiver was ever made and defendant now gets the
credits. No mootness despite defendant’s release since parole
term can be shortened, and a change in the time CDC loses
control can effect future PC 667.5 washout periods. (No
discussion of why washout does not depend on release date,
rather then end of parole time.) CA finds no abuse in not giving
defendant the option of further local time per BAILEY, as that
case puts discretion in the court, not defendant.
People v. London (1988) 206 Cal.App.3d 896. Defendant was
sentenced to 16 months in prison, but was never committed to
CDC because, per PC 1170(a)(2), his presentence credit
exceeded his sentence. CA holds that defendant remains
subject to parole because his credits did not exceed the sentence plus the period of parole. Noting that PC 1170(a)(2) uses
the word sentence twice (once followed by the phrase “including
any period of parole”), CA concludes the term must have the
same meaning both times.
People v. Lara (1988) 206 Cal.App.3d 1297. Trial court
corrected sentencing error, reducing defendant’s term so much
that he was eleven months past his proper parole date. He was
released on 3 years parole. Seven months later he violated
parole and was returned. Defendant argues that PC 3001(a)
results in automatic termination of parole after 1 year and 30
days unless BPT orders parole extended within that period.
Defendant also argues the extra 11 months credit should be
applied to that period, so he was automatically discharged from
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parole before the violation. CA construes the language of PC
3001(a) to apply only to people who have actually been free of
confinement for a year, regardless of when parole should have
begun. KEMPER is distinguished as a case where the excess
credits exceeded the maximum possible parole period. Here, the
11 months credit reduces only the three year maximum parole
period.
In re Nesper (1990) 217 Cal.App.3d 872. 21 months after
defendant was paroled, parole was revoked. Defendant argues
his parole had already terminated automatically when BPT
failed to extend within 30 days after 1st year on parole. CA
holds 1988 amendment changing language of PC 3001 did not
affect consequences of BPT failure to act in time. WELCH and
LARA are distinguished since they involved recalculated release
dates rather than actual parole status for a year. Though BPT
did extend in time here, it failed to accord minimal due process
rights by not notifying defendant of the extension of his parole
or of his right to appeal the extension. Thus, the extension was
not effective. Lack of notice also renders specious the AG
argument that defendant’s failure to exhaust aadministrative
appeals of the extension precludes habeas relief. OPINION
AFTER REHEARING.
In re Ruzicka (1991) 230 Cal.App.3d 595. Petitioner was
paroled. Within the statutory 1st month after the first year on
parole, CDC retained him on parole per PC 3000, but failed to
notify him in writing as required by PC 3001. He did become
aware of the retention and assumed it was due to an improper
ex post facto application of a different parole extension statute.
About 9 months later, parole was revoked for several violations,
and he challenged the revocation on the ground that CDC had
lost jurisdiction by failing to notify him of the retention. CA
sidesteps the issue of what happens when CDC fails to act
within the 13 month statutory period, since here CDC did act
within that period. Thus, the only issue here is the failure to
provide written notice of that action. Per Nesper, CA finds that
failure was a denial of due process. Even though the parolee did
learn of the retention, he was not told the reasons nor advised
of his right to an administrative appeal. CA finds this error was
not harmless (applying Chapman standard) - since the parole
agent and the agent’s supervisor both recommended release
rather than retention, the parolee might well have prevailed on
an administrative appeal. But CA concludes that the remedy set
forth in Nesper is too broad. The parolee lost the right to appeal
the retention decision and should be given that opportunity, but
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it should not be assumed his appeal would have succeeded, so
it is not proper to deprive CDC of any opportunity to keep him
on parole. CA directs CDC to provide the written notice and
opportunity for appeal, but gives no hint as to the validity of the
revocation order that already occurred. CA also says nothing
about how hard it will be for CDC to be objective about the retention appeal, knowing that parole was, in fact, violated 9
months after the fact.
In re Dayan (1991) 231 Cal.App.3d 184. CA holds that for an
inmate sentenced to 15-life for second degree murder, conduct
credits and credits applied per MONIGOLD II apply to the
MEPD, but not to the term set by the BPT. The BPT has its own
credit calculation scheme, and if other credits applied also the
result could be a release before the MEPD, which is prohibited
by statute.
In re Roa (1991) 1 Cal.App.4th 724. Defendant was paroled
2/20/89. On 3/14/90, the BPT issued a written decision
retaining him on parole. On 3/21/90, he conferred with his
parole agent, but it is unclear whether he was informed of the
retention decision. The trial court granted a habeas, concluding
that 3/22/90 was the last date to give timely notice of the
retention decision, and that no such notice had been given. CA
reverses, distinguishing Nesper as involving a long delay in even
revoking parole, and no notice ever given. CA notes that in
Ruzicka the remedy for tardy notice was a new chance to
pursue administrative appeals. Here, defendant already did that
in a timely fashion, demonstrating that he was not prejudiced
by any delay in giving him formal written notice of the retention
decision.
People v. McMillion (1992) 2 Cal.App.4th 1363. Defendant pled
per bargain leaving open the possibility of probation and jail
time, and if that was rejected the worst he would get would be
the lower term of 16 months in prison. After getting the prison
sentence, defendant argues that the bargain did not include a
period of parole, so he should not be required to serve one. CA
holds per Chambliss that public policy and PC 3000 preclude a
parole-free release. CA agrees that parole is a direct
consequence of the plea and advice of such a consequence is
required per Bunnell and Carabes, and CA disagrees with the
Chambliss conclusion that a defendant should presume there
will be parole unless told otherwise. But CA sees this as a mere
failure to advise of consequences, so a showing of prejudice is
required. Walker is distinguished because a restitution fine can
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be waived for compelling reasons; since a court has no power to
make a parole free bargain, imposing parole cannot be regarded
as a violation of a plea agreement. CA rejects federal cases that
compel reversal or apply a Chapman test for the failure to
advise of such a consequence. Applying a Watson standard, CA
concludes defendant would have pled even if he had been fully
advised, since the bargain was very favorable and the evidence
against him was great. (But see People v. Victorian (1992) 2
Cal.App.4th 954, below.)
People v. Victorian (1992) 2 Cal.App.4th 954. Defendant pled per
plea bargain that called for striking enhancements and
imposing the lower term. In taking the plea, the court advised
him that he could also face a maximum of 18 months on parole.
When defendant discovered the true parole period would be 3
years, he moved to withdraw the plea, but that was denied. On
appeal, CA applies Walker analysis, but concludes that this
differs from the restitution fine situation in that neither the
court nor the prosecutor has the power to determine the parole
period. Thus, specific performance is impossible, so the only
remedy is to remand to allow defendant to withdraw his plea.
(No discussion of any need to show prejudice, although the fact
that defendant sought to withdraw his plea before he was
sentenced indicates that there was a valid argument that he
would not have pled if he had been correctly advised.) (But see
People v. McMillion (1992) 2 Cal.App.4th 1363, above.)
In re Moser (1993) 6 Cal.4th 342. Defendant pled per bargain
to second degree murder. In advising him of the consequences,
the trial court said maximum length of parole would be 3 years,
with 4 years possible if there were violations. In fact, parole
period for second degree murder is maximum of life. Defendant
later sought habeas relief, seeking to overturn his plea because
of the misadvice. The AG conceded error, but argued that the
proper remedy would be to give defendant the 3 year parole he
was promised, or to give him the statutory minimum of 5 years.
The Supreme Court holds that as to the consequences of plea
issue, there was error but defendant must show prejudice - that
he would not have pled guilty had he been properly advised.
Defendant has not shown prejudice here, but was misled by the
AG concession in the trial court so he should get an opportunity
to make such a showing on remand. As to the violation of plea
bargain contention, no prejudice need be shown, but defendant
must show that the error involves a term that was specifically
bargained for. The record does not demonstrate that here, and
it cannot be implied since parole length (unlike the amount of
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restitution in Walker) is not a proper matter for negotiation.
Defendant should get a chance on remand to prove this was a
bargained for term, and if he succeeds, then reduced parole is
not a proper remedy since that is contrary to law. Strong
DISSENTS would hold AG to the implied concession of prejudice
in the trial court.
People v. Avila (1994) 24 Cal.App.4th 1455. Defendant pled to
second degree murder and was advised that he would be
subject to a 3 year parole period after completing his term. He
later moved to withdraw the plea when he learned he would be
subject to parole for life, but that motion was denied. CA rejects
Victorian, finding it inconsistent with Walker and Moser. Per
Moser, CA first analyzes misadvice re: consequences and finds
no prejudice; defendant has not claimed he would not have pled
had he been properly advised, and the plea bargain was a
favorable one. While violation of a plea bargain would require no
showing of prejudice, CA finds no violation here since there is
nothing to indicate the parole period was a subject of
negotiation. Indeed, since this is a statutorily mandated
consequence, it could not have been the subject of negotiations.
In re Carr (1995) 38 Cal.App.4th 209. On 11/19/91, petitioner
was released on parole for 3 years. Within the first year
(11/18/92), PHD (parole hearing division) acted timely to retain
him on parole beyond the first year, avoiding the automatic
discharge by operation of law when no such decision is made
within 30 days following the completion of 1 year on parole. On
11/23/93, petitioner was arrested for new offense and a parole
hold was imposed. Parole was revoked at a hearing held
12/29/93. Trial court granted a habeas petition, finding
petitioner was entitled to an annual review within 30 days after
the second year on parole, and when no review was held in
time, petitioner was discharged by operation of law, so there
was no jurisdiction to revoke by the time of the 12/29/93
hearing. CA reverses, concluding that the discharge by
operation of law provisions after the first year on parole do not
apply thereafter. Rather, once petitioner is retained on parole,
he can only be discharged by actual decision at a review
hearing. CA indicates petitioner has some Due Process rights
regarding the review, but they are not clearly spelled out here.
Rather, CA finds no Due Process problem here since the arrest
and parole hold subjected petitioner to a different process that
obviated the need for the annual review, pending the decision to
revoke parole. Even if there was any Due Process violation here,
there was no prejudice.
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*People v. Gooley (1996) 47 Cal.App.4th 860. Defendant
committed a drug offense while in prison for an earlier
offense. By the time he was tried and convicted of the new
drug offense, he had been released on parole for the prior
offense, and had then had parole revoked for unrelated
reasons, and was serving a term for parole violation when he
was sentenced on the present offense. The sentencing court
ordered the new term to be fully consecutive to the parole
violation term being served. CA discusses fully the meaning
of concurrent and consecutive terms, and concludes both
terms apply only to terms of imprisonment resulting from
judgments. A parole revocation is not a judgment, and
neither the parole authorities nor the courts have the power
to interfere with one another. This case is closest to Mathews,
but different in that Mathews involved a new crime
committed after release from the old crime, a parole
revocation based on the new crime, and the use of the old
crime as a prior to enhance the term for the new crime.
Having said all that, the CA concludes the present sentencing
court had no jurisdiction to impose the new term concurrent
or consecutive to the term for parole revocation, and should
have said nothing on that point. The new court did properly
determine defendant was entitled to no presentence credit for
any time during which he was in custody for the parole
revocation (since it was based on reasons unrelated to the
new crime), but that was all that should have been done.

ORDERED
UNPUB–
LISHED

People v. Jack (1997) 60 Cal.App.4th 1129. Defendant was
paroled in 1990. One year later, the BPT made a determination
to retain him on parole, but failed to provide the written notice
required by PC 3001. This was followed by various revocations,
suspensions, and extensions, so that in 1994 the BPT still
considered defendant on parole and authorized a search of his
premises, resulting in the seizure of drugs used in the present
prosecution. CA rejects Nesper, and follows Ruzicka in
concluding that the failure to notify defendant does not void the
decision to retain him on parole; thus, he was on parole at the
time of the search and the search was legal. But he is entitled to
now receive the written notice of retention, so that he will have
an opportunity to challenge that decision by an administrative
appeal.
Terhune v. Superior Court (1998) 65 Cal.App.4th 864. A
determinate term inmate’s parole was revoked before he was
released from prison, per BPT regulation allowing revocation
when the parolee is substantially impaired by a mental disorder
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and necessary psychiatric treatment cannot be obtained in the
community. CA notes the mandatory nature of DSL parole, and
the lack of any statute defining the scope of the revocation
power. CA notes a parolee is a released felon, but even though
petitioner here was never released, he must be a parolee once
his term has expired. Psychiatric treatment can be ordered as a
condition of parole when appropriate, and Natio allows
revocation for failure to take needed medication. Here, the
revocation was not for conduct, but just for being mentally ill.
CA notes the legislature has carefully defined procedures for
commitments under the LPS act, for MDOs, and for SVPs. CA
concludes that fully occupies the subject matter, so the BPT’s
use of revocation as an expedient instead of civil commitment is
not authorized, when based solely on a mental disorder in need
of treatment. CA stresses that any conduct indicating
deterioration to a state where the parolee is likely to re-offend
would justify revocation. Since the case can be settled on
statutory interpretation, CA never reaches the constitutional
issues
In re Bode (1999) 74 Cal.App.4th 1002. Inmate was denied
parole, requested transcript of hearing, and received it 68 days
after the hearing. He sought habeas relief for failure to supply it
within 30 days per PC 3042. CA concludes PC 3042 applies
only to members of the public, to protect them from persons
who do get parole dates. PC 3041.5 provides for copies of
transcripts to prisoners, and it contains no time limit. CA notes
a considerable delay could result in a due process violation, but
that is not the case here.
In re Lowe (2005) 130 Cal.App.4th 1405. Petitioner pled to PC
187, 2d for a 1985 killing in which there was some evidence of
premeditation, coupled with petitioner’s own claim that he
bought the gun intending to commit suicide, went to say
goodbye to his sleeping roommate, and somehow ended up
shooting the roommate instead. In 2002, the BPT found
petitioner suitable for parole (with a “poster-boy-for-parole”
record in prison), but Gov. Gray Davis overruled the BPT and
the parole date was rescinded. On a habeas petition, the trial
court found a violation of plea bargain, since the Governor’s
rationale relied on evidence of premeditation, and ordered
petitioner released on parole. CA reverses, seeing the plea
bargain claim as an attempted end run around the Rosenkrantz
rejection of ex post facto arguments. CA sees no violation of the
plea bargain, since petitioner knew he could potentially serve
life in prison and had no promise about who would be making
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the decision when he would be paroled. CA rejects a contract
clause argument for the same reasons, adding that the ex post
facto clause is more specific than the general contract clause in
this context, so a court is precluded from finding a
constitutional violation in the more general clause when a
higher court has already rejected the more specific claim. On
the merits, CA sees no problem with the Governor relying on the
particular circumstances of the case that point to
premeditation, and CA sees some evidence to support reliance
on those facts.
B.

Indeterminate Term Parolees
In re Henson (1981) 123 Cal.App.3d 518. Defendant was
convicted of first-degree murder in 1973. He attacks BPT reg
that allows all lifers who had a date before 7-1-77 to retain that
date and also receive a parole hearing under new, harsher
guidelines, while lifers who had no date by 7-1-77 receive
consideration only under the later guidelines. Defendant had
not received a date before 7-1-77. C.A. finds the two groups of
lifers are similarly situated and that strict scrutiny applies, and
concludes that the cutoff date of 7-1-77 does not withstand
strict scrutiny -- administrative convenience is the only
rationale and even if that were enough, necessity hasn’t been
show. Thus, defendant is entitled to parole consideration under
the old and new guidelines. OPINION AFTER REHEARING
In re Stanworth (1982) 33 Cal.3d 176. Stanworth was
convicted of a 1966 first degree murder, but not found suitable
for parole until 1979, so his parole date was set pursuant to the
DSL lifer matrix rather than the 1976 ISL regulations. With a
short but useful ex post facto review, the court concludes that
the new regulations were adopted pursuant to new statutes,
and were not merely a change in discretion. The court holds
this is more than a procedural change, that this is a prejudicial
change in punishment, and that it violates ex post facto
principles. The court describes differences in the two systems
and concludes Stanworth is entitled to hearings under both ISL
and DSL principles.
In re Seabock (1983) 140 Cal.App.3d 29. Seabock was convicted
of a murder committed in 1972. At his 1979 initial parole
hearing, he was found unsuitable under DSL standards based
solely on the seriousness of the offense. The Superior Court
granted his writ and ordered reconsideration under ISL standards. CA reverses. In an ex post facto analysis, CA agrees that
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application of the DSL was retrospective, but CA holds it was
not disadvantageous. CA reviews, the very wide discretion
re:parole suitability in 1972 (when the offense was committed)
and concludes that DSL rules merely put on paper what was
always the practice. CA concludes that a finding of unsuitability
now can be and always could be based solely on the
seriousness of the offense, as long as all other relevant factors
are considered. STANWORTH is distinguished since it deals
with setting the length of the term, not with determining
suitability.
In re DeMond (1985) 165 Cal.App.3d 932. CA holds that ISL
lifers who have had DSL lifer hearings and then get ISL lifer
hearings per STANWORTH have no right to counsel at the
hearings. Present counsel provisions in the Penal Code are for
DSL hearings only. STANWORTH gives ISL lifers the same rights
they had under the ISL, but nothing more.
In re Handa (1985) 166 Cal.App.3d 966. At his STANWORTH
hearing, petitioner’s term was set at 168 months which
included the 13 year maximum in the BPT regulations and
guidelines for his murder and 2 years for other offenses. He
only received a 1 year reduction for his post-conviction
behavior. On his habeas petition, lower court held BPT erred in
not properly setting his term and in using erroneous factors to
find his crime aggravated. CA reverses, holding BPT found
special factors to put his crime in the aggravated range even
though the panel did not specifically use the term aggravated.
While the BPT panel cited one improper aggravating factor, the
other proper factors were sufficient. The BPT’s rejection of
petitioner’s drug use as mitigation is proper and requires no
reasons to be given.
People v. James (1985) 176 Cal.App.3d 795. ISL lifers were
found suitable for parole. After a STANWORTH hearing, they
had release dates set several years off. Superior Court granted
habeas ordering release within 1 year of being found suitable,
as that was the normal practice when these crimes were
committed. On People’s appeal, CA reverses, finding no support
in the record for the conclusion as to the prevailing practice
when defendants’ crimes were committted. CA notes a reference
below to judicial notice of a stipulation of facts in another case,
but sees no reasons why that should be binding on the People
in this case. Also, even if “most” inmates were released within 1
year of suitability in the past, that would not establish a
“practice;” that could be mere happenstance.
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In re Powell (1988) 45 Cal.3d 894. SC upholds BPT’s rescission
of Gregory Powell’s parole date. SC concludes it must respect
BPT findings if supported by “some” evidence, rather than by
“substantial” evidence. Here, there was a psychiatric report that
qusalifies as “some” evidence. Although it relied in part on
incidents rejected by the BPT, it was based on much more than
that and need not have been disregarded altogether. Thus, there
was some evidence to support BPT finding, so the finding must
be upheld. BROUSSARD DISSENT argues for substantial
evidence standard and finds insufficient evidence even under
the “some” evidence standard.
In re Holmes (1989) 214 Cal.App.3d 483. Inmate was convicted
of 1st degree murder in 1975. In 1983, BPT held ISL and DSL
hearings, found inmate suitable for parole under each, and set
parole dates in 1990 and 1992. Trial court granted habeas
relief, finding that under rules in effect when crime was
committed, vast majority were released within 1 year after being
found suitable, and BPT was directed to release inmate within 1
year or hold new hearing and give specific reasons for not
releasing him. CA holds this was a mistaken application of ex
post facto principles since trial court looked only at one aspect
of the term, not the total term. Real question in determining
whether inmate was disadvantaged by retrospectivity of BPT
regs was whether his total term was disproportionate to total
terms under the old regs. If total terms were not out of line, the
amount served after the finding of suitability was not
disadvantageous. Since trial court addressed the wrong issue,
grant of habeas was error.
In re Arafiles (1992) 6 Cal.App.4th 1467. Defendant, doing life
for a 1977 murder, was granted parole by the BPT, but a
Governor’s review reversed that. CA holds the 30 days in which
the Governor can review parole decisions runs from the
statutory effective date of 60 days after the decision. Although
the BPT gave an earlier effective date, that was contrary to law
and changed nothing. CA agrees the Governor’s review is
limited to materials that were before the BPT, although the
Governor can consider other materials in making the decision
whether to conduct a review. Since the defendant here has
failed to provide the court with all matters that were before the
BPT, CA rejects claims that the Governor relied on matters
outside the record or on untrue matters. CA sees no need for
full Morrissey protections in regard to the Governor’s review this wasn’t a revocation, since defendant did not have a release
date until review was completed. CA also finds no ex post facto
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problem - this didn’t punish an act that was innocent when
committed, increase punishment, or remove any defense. The
1988 amendment wasn’t inherently disadvantageous as some
persons denied parole can benefit from further review. Neither
standards nor criteria changed during review. Weaver differs in
kind, not degree.
In re Johnson (1992) 8 Cal.App.4th 618. Petitioner was
sentenced to death in 1970, but that was later modified to life
in prison. He was found suitable for parole in 1981, with an
initial date set in 1994. Annual review hearings advanced the
date to October, 1991. Pursuant to a PC 3041.1 request from
the Governor, the Board reconsidered that date, vacated it, and
scheduled a rescission hearing. Petitioner then sought habeas
relief, and the trial court found the Governor’s request was
untimely (less than 90 days before the scheduled release date),
and that the reasons given for the potential rescission were not
supported by the evidence. Petitioner was then released and the
People appealed. CA holds per Fain that the Board always had
the power to reconsider and rescind; all that PC 3041.1 added
was the obligation to reconsider when the Governor requested
it. Thus, the Board had full power to do what it did here
regardless of the untimeliness of the Governor’s request. (No
discussion of impact of lack of any indication the Board would
have decided to act in the absence of the Governor’s request.)
Since the CA does not rest on PC 3041.1, it need not decide if
application of that section to crimes that occurred before it was
adopted violates the prohibition against ex post facto laws.
Since the actual rescission hearing has not yet been held, it is
premature to decide whether evidence supports a rescission. CA
also rejects any analogy to Tanner or Holt and refuses to make
an exception based on the fact that petitioner has now been out
of custody for a year, but CA does leave open the possible of a
cruel or unusual punishment argument in a future habeas if
petitioner’s parole is rescinded.
In re Johnson (1995) 35 Cal.App.4th 160. After petitioner, who
was serving a life term for a 1970 murder, was released on
parole, the BPT held a rescission hearing in response to a
request from the Governor. CA holds that “cause” for rescission
was established by a concern that inadequate weight had been
given to an adverse psychological evaluation and by a concern
that inadequate consideration was given to the seriousness of
the crime. CA also finds “some evidence” in the record to
support these concerns, even though reasonable minds could
differ. But CA finds the BPT improperly denied petitioner’s
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request to call 35 witnesses. The BPT’s expressed reason was
they would be irrelevant since the only issue would be the
adequacy of the prior hearing at which parole release was
ordered. In fact, however, the BPT clearly considered much
more than that, including subsequent events to which the
desired witnesses would have been relevant. Even if the hearing
had been more limited, the desired witnesses would have been
relevant to understanding or interpreting the record of the prior
hearing. CA finds the error prejudicial and orders a new
hearing, although CA notes that if parole was improperly
granted, there is no cruel or unusual punishment involved in
returning petitioner to prison.
In re Rosenkrantz (2000) 80 Cal.App.4th 409. Petitioner was
convicted of second degree murder in 1986 and has become the
classic poster boy of parole suitability. Nonetheless, the BPT
keeps finding him unsuitable based on boilerplate findings that
are totally unsupported by any evidence or else would apply to
every murder case. The Board also persists in describing the
murder in terms that would be first degree murder, a crime of
which defendant was expressly acquitted by a jury. CA upholds
a Superior Court habeas grant that directs the Board to hold
another hearing, with the expectation that petitioner will be
found suitable for parole. Amazing language about the
arrogance of the Board.
Hornung v. Superior Court (Zych) (2000) 81 Cal.App.4th 1095.
Inmates serving indeterminate life terms who had been found
unsuitable for parole sought habeas relief, apparently alleging
an improper political decision to sharply reduce the number of
persons found suitable for parole. An OSC was issued and the
inmates subpoenaed Board of Prison Term members who moved
to quash the subpoenas. The trial court then limited the
subpoenas, disallowing any questions about political
motivations or mental processes, but still allowing questions
about training procedures, written or oral directives or policies,
and materials provided regarding the specific cases at issue. CA
1st rules writ relief from the order is proper even though it
involves an issue of admissibility of evidence. CA finds this an
issue of great public importance, and finds immediate review
necessary to protect the BPT from the burden of many such
subpoenas. On the merits, CA finds that separation of powers
precludes questioning an administrative officer about mental
processes. The trial court’s attempt to limit questioning was still
not sufficient as there can be no inquiry into the materials
relied on, and the other areas still allowed really go directly to
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mental processes. CA adds that even if the BPT members are
biased against criminals, that is irrelevant. Relief would only be
available for bias if it is against specific prisoners. The proper
remedy for these inmates is to seek court review of the
proceedings
In re Caswell (2001) 92 Cal.App.4th 1017. In 1986, an ISL
inmate was found suitable for parole and was given a release
date in 2000, In 1979, the BPT reconsidered and rescinded the
parole date and the suitability finding, setting forth 5 reasons.
CA notes the strong appearance of a decision made before the
hearing was held, and the clear susceptibility to political
pressure, but CA brushes that aside to consider only whether
there is some evidence to back up the later BPT findings. CA
stresses that the “some evidence” standard does not mean the
BPT prevails every time reasonable minds could differ on the
issue of suitability; rather, the focus is on whether the findings
and conclusions of the original panel that found suitability can
be reconciled with the evidence, or whether the prior panel
misstated facts or declined to consider germane information.
Only then can it be said that reasonable minds might differ on
whether the original panel gave fair consideration to the gravity
of the offense or other applicable factors. As to the five reasons
here, CA quickly finds 4 of them unsupported in the record the record shows the first panel was familiar with the facts, the
failure to discuss stayed offenses is not evidence parole was
improvidently granted, and other reasons given simply misstate
what the record shows. CA nonetheless upholds the rescission
because there is some evidence to support the fifth reason –
misconstruing the gravity of one of the commitment offenses.
On that factor, the specific findings of the original panel are
inconsistent with the factual record, so reconsideration and
rescission was justified.
In re Ramirez (2001) 94 Cal.App.4th 549. Petitioner pled guilty
to robbery and second degree murder and was sentenced in
1982 to concurrent terms, for a 15 years to life sentence. The
murder is based on the death of a crime partner from the
robbery, who died when the car petitioner was driving crashed
during a high speed police chase after the robbery. The BPT
continues to find petitioner unsuitable for parole, which is
challenged on this writ. CA first rejects the Board’s contention
that the Legislature has granted the Executive Branch exclusive
authority over parole suitability. Rather, though the discretion
of the Board is great, it is not unlimited or exclusive. CA also
upholds use of the “some evidence” standard of review, but
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combines that with deferential review for abuse of discretion.
Thus, if the BPT made decisions by flipping a coin, or by
adherence to a blanket policy, that would deny due process
even if “some evidence” could be found to support the decision
in a specific case. On the merits, CA notes the most defendant
could have gotten for the robbery alone would have been 8
years, and the murder has to be considered on the low end of
the scale of murders. Combining that with the statutory
framework that says the BPT shall normally set a parole release
date, CA finds reason to suspect the BPT’s actions in this case
are arbitrary and ignore the need to keep petitioner’s sentence
proportionate to other robbers and murderers. In finding
petitioner unsuitable, the BPT pointed to a need for further
therapy in order to properly cope with stress. However, the
undisputed evidence shows that petitioner was outstanding in
all the therapy the CDC chose to offer him, and that there is no
psychiatric ground for denying parole. Thus, even the “some
evidence” standard is not met on this point. Also, while the BPT
commended petitioner for his excellent institutional behavior, it
failed to list that as a circumstance tending to show parole
suitability. CA sees this as another indication of an arbitrary
and capricious decision. But CA refuses to make factual
findings or to order the BPT to set a parole release date.
Instead, CA directs the BPT to hold a new parole suitability
hearing conforming to the principles set forth in this opinion.
In re Brown (2002) 97 Cal.App.4th 156. Petitioner pled to 1
count of second degree murder in 1986 and was sentenced to
15 years to life. In 1999, he was found unsuitable for parole.
The Board also found it was not reasonable to expect he would
be suitable in the next five years, per PC 3041.5 (b)(2)(B),
meaning he would not get another suitability hearing for five
years. Petitioner argues that at the time his crime was
committed, there were different provisions for extending the
period between parole hearings, and there was an uncodified
provision applying those provisions only to crimes committed
before 7/1/77 or after 1/1/91. Petitioner argues he comes
within the window period, so the current extension provisions
should not apply to him either. CA notes the earlier window
provisions never applied to petitioner, since those extension
provisions applied only for multiple murders. Thus, the only
question is whether the current provisions can apply to a crime
committed before they were adopted. CA sees no problem with
that, since there is no increase in punishment, only a change in
the administrative method by which parole suitability is
determined.
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In re Rosenkrantz (2002) 29 Cal.4th 616. Petitioner was found
suitable for parole by the Board of Prison Terms, after a court
ordered the BPT to do so. The Governor reversed that decision
and petitioner seeks habeas relief. SC finds no ex post facto
problem in applying the Governor’s reversal power to a crime
that occurred before the power existed. SC sees this as a mere
procedural change , adding a new level of review and changing
the identity of the ultimate decision-maker. The =same factors
are applied, and SC sees this as comparable to a change in the
membership of the BPT. SC declines a broad reading of Garner
re: procedural changes that result in longer terms. [But see
CHIN DISSENT – the new reversal power added a previously
non-existent barrier to parole, so Garner does apply.] SC next
determines that the Governor’s parole decisions are reviewable
by courts, but only by the very deferential “some evidence”
standard. SC rejects law of the case, despite a prior court
decision finding no evidence to support the BPT’s earlier
unsuitability decision. The Governor’s decision is a new
decision by a new decision-maker, even though based on the
same evidence, so it is not the same case. SC next finds “some
evidence” here, concluding it was proper for the Governor to
find special brutality and planning based on evidence the jury
rejected in choosing 2nd degree murder rather than first. That
the jury failed to find first degree BRD does not change the fact
that there is “some evidence” to support such a conclusion. SC
does find no evidence to support several other factors relied on
by the Governor, but the Governor’s decision made clear he
would have reached the same conclusion based on any one of
the factors. Finally, SC finds insufficient evidence to establish a
blanket policy by the Governor to deny parole to all murderers,
since he has permitted it in at least 2 instances.
In re Capistran (2003) 107 Cal.App.4th 1299. After the Board of
Prison Terms found petitioner suitable for parole, the Governor
reversed that decision, citing a number of factors. Applying
Rosenkrantz, CA concludes that even though some aspects of
the Governor’s decision were supported by some evidence, one
ground of the Governor’s decision was not. The Governor relied
on the fact that petitioner was implicated in a plot to escape
and kill a correctional officer, but the record shows
unequivocally that petitioner was cleared of any involvement in
that plot. Unlike Rosenkrantz, it was not clear here the
Governor would have reached the same decision absent this
factor, so the decision can not be upheld simply on the basis of
other factors supported by some evidence. CA also concludes
that the Governor’s failure to mention petitioner’s outstanding
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institutional behavior or other factors demonstrating his parole
suitability precludes any finding that the Governor engaged in
individualized consideration of all relevant factors, rather than
rejecting parole solely because of the nature of the offense. Per
Rosenkrantz, CA remands with directions to order the Board to
vacate its decision rejecting parole and reinstate the decision
finding suitability, but allowing the Governor discretion to again
review that decision.
In re Smith (2003) 109 Cal.App.4th 489. CA finds no evidence to
support Governor’s decision to overturn a BPT finding of parole
suitability for a man convicted of second degree murder. The
Governor’s summary of the offense is unsupported by the
record, he erroneously said petitioner was armed, when the only
finding was that a principal was armed, petitioner’s criminal
record was not significant, consisting only of 20-30 year old
theft-related misdemeanors, no evidence supports the claim
petitioner was presently addicted, no evidence supports the
claim he had 4 disciplinary reports in prison, letters from the
sheriff referred to by the Governor were not before the BPT, and
the claim petitioner minimizes his role is not supported by the
record. Since there is no evidence to support a finding of
unsuitability, it would be an idle act to give the Governor
another chance, so CA affirms the order of the trial court to
release petitioner within 30 days.
In re McClendon (2003) 113 Cal.App.4th 315. CA routinely
applies Rosencrantz to find there was some evidence supporting
Governor’s decision overturning BPT grant of parole. In the
course of its discussion, CA rejects Capistran and follows Morall
re: lack of any requirement that the Governor’s decision must
expressly discuss all relevant factors. Instead, CA relies on
presumption that official duty has been regularly performed.
In re Smith (2003) 114 Cal.App.4th 343. In another Rosencrantz
application, CA rejects a trial court finding of a no-parole policy,
rejects an ex post facto contention, but finds no evidence to
support the Governor’s conclusion that Smith’s propensity for
violence cannot adequately be predicted. CA sees no support for
other conclusions in the Governor’s decision. CA sees no
connection between Smith’s long-term drug use and any
propensity for violence. CA sees no support for the finding
Smith poses an unreasonable risk of danger without further
treatment. But CA rejects trial court order for release and
instead remands for a new review by the Governor.
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In re Van Houten (2004) 116 Cal.App.4th 339. Manson follower
was denied parole for 4th time in 22 years since becoming
eligible. Superior court granted habeas and ordered BPT state
reasons. CA reverses, finding no requirement that reasons be
stated, as long as finding are supported by some evidence in the
record. CA finds the present offense so egregious that its nature
supports denial of parole regardless of other factors. (CA uses
broad language that would seem to apply such a principle every
time the crime includes any acts beyond the bare minimum
needed to support conviction.) CA notes several factors were
present here that would constitute special circumstances
justifying LWOP or death. CA distinguishes Biggs re:
impropriety of indefinite reliance on an unchanged factor and
restricts it to milder cases that do not have the egregious facts
present here.
In re Scott (2004) 119 Cal.App.4th 871. Defendant shot and
killed the drug dealer who got his wife addicted to drugs,
causing her to leave defendant for him, leading to the ruination
of defendant’s business. Defendant was convicted of first degree
felony murder, but the jury also made findings that he was not
guilty of first degree murder based on a premeditation and
deliberation theory. When defendant had sound grounds for a
new trial on the first degree murder count, the DA agreed to
vacate that in return for a plea to second degree murder and a
waiver of appeal. After 16 years in prison, he was still found
unsuitable for parole, but CA on habeas finds no evidence to
support the finding of the BPT. CA rejects dispassionate and
calculating manner finding, because the jury rejected
premeditation and deliberation. CA finds nothing aggravated
about the manner of killing. CA rejects inexplicable or trivial
motive, as defendant had very powerful motive here. CA rejects
unstable social history as defendant was very stable except for
brief adjustment disorder occasioned by the present events. CA
also finds defendant met every possible favorable criteria, and
that was ignored by the BPT. DISSENT paints defendant as a
stalker and would find some evidence that the motive was trivial
in comparison to the murderous response! CA remands for
another hearing.
In re Dannenberg (2005) 34 Cal.4th 1061. Petitioner was
convicted of a 2d degree murder committed in 1985. He beat his
wife in the head with a pipe wrench and she ended up drowning
in the bathtub. He claimed he reacted in self-defense after she
attacked him with a screwdriver, and that she fell or climbed
into the tub and drowned while he was unconscious on the
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floor. Despite an exemplary prison record, no suggestion of
mental health issues, and no prior criminal record, the BPT
repeatedly finds him unsuitable for parole based only on the
gravity of the offense and the continuing danger to public
safety. SC affirms this result, finding no need for the BPT to
compare the crime to other second degree murders until after it
has found suitability for parole. SC finds some support for the
BPT conclusion that the crime was more cruel and callous than
the minimum elements of second degree murder, and was out
of proportion to the trivial provocation. SC even sees no problem
with the BPT crediting evidence that was rejected by the jury in
finding second degree murder rather than 1st degree. Nice 3
Justice DISSENT clearly shows how this gives the BPT carte
blanche, since every case of second degree murder will have
some facts that go beyond the minimum elements of the crime,
precluding any judicial review of the BPT tendency to elevate
the possibility of adverse public reaction to a high publicity
release over the legitimate merits of a particular case.
In re DeLuna (2005) 126 Cal.App.4th 585. In finding petitioner
not suitable for parole, the BPT relied on a number of factors,
many of which were completely unsupported by the record, and
a couple of which were conceivably supported by some
evidence. CA has nothing to say about how the BPT might
openly review some evidence in its hearing and then state a
conclusion completely contrary to the evidence. Instead, CA
simply remands for a new hearing to reconsider suitability
without regard to the unsupported factors.
People v. McElwee (2005) 128 Cal.App.4th 1348. Charged with
1st degree murder (where victim was shot in the back of the
head), defendant pled to 2d degree murder and was sentenced
to 15 years to life. After he had served 15 years, he was found
unsuitable for parole after DA argued at parole hearing that the
murder was cold and calculated, essentially 1st degree. CA
upholds denial of coram nobis writ, finding no mistake when
the plea was entered. If defendant believed he would be released
in 15 years, that was a mistake of law, not fact. Nothing in the
bargain precluded the DA from presenting the true facts to the
BPT, which had access to those facts even without the DA.
Defendant claims he gave up possible defenses such as
diminished capacity, but the fact remains that no aspect of the
bargain was violated and even if defendant knew the 2nd degree
plea could lead to more than 15 years in prison, it is not
reasonably likely he would have turned down the plea bargain.

1018

In re Scott (2005) 133 Cal.App.4th 573. Defendant shot and
killed the drug dealer who got his wife addicted to drugs,
causing her to leave defendant for him, leading to the ruination
of defendant’s business. Defendant was convicted of first degree
felony murder, but the jury also made findings that he was not
guilty of first degree murder based on a premeditation and
deliberation theory. When defendant had sound grounds for a
new trial on the first degree murder count, the DA agreed to
vacate that in return for a plea to second degree murder and a
waiver of appeal. After 16 years in prison, he was still found
unsuitable for parole, but CA on earlier habeas found no
evidence to support the finding of the BPT, and remanded for a
new hearing (See In re Scott (2004) 119 Cal.App.4th 871.) On
remand, the BPT found defendant suitable for parole, but the
Governor vetoed that, largely on the same grounds relied on by
the BPT in the earlier hearing. CA notes the Governor relied
entirely on the aggravated nature of the killing and the
significant criminal history. CA first notes those are the only
two factors the inmate cannot change, so it can be unfair to rely
heavily on them, especially where, as here, every other factor
points in favor of suitability. CA goes on the find no evidence to
support the Governor’s conclusion the crime was heinous,
atrocious, and cruel. CA finds nothing aggravated about the
manner of killing. CA finds no evidence to support reliance on a
violent criminal history because the only 2 prior incidents
occurred shortly before, and were closely related to the present
murder. CA also finds the Governor ignored the required factor
of the substantial stress that impacted the defendant. CA orders
the BPT to release defendant on the conditions set forth in their
2004 decision.
In re Fuentes (2005) 135 Cal.App.4th 152. Petitioner was found
unsuitable for parole for a felony-murder that occurred when he
came to the aid of a friend who sought to rob two men, got in a
fight with one, and stabbed him, resulting in death. The BPT
found petitioner unsuitable because the offense was especially
cruel, showed a lack of respect for another, the motive was
trivial or inexplicable, and even though petitioner had a
minimal criminal history, he failed to profit from opportunities
given to him when the Navy tried to correct his criminal
tendencies. The trial court granted a habeas petition, finding no
evidence to support the denial of suitability. CA reverses,
concluding cruel means the same as egregious, and is a valid
reason for finding unsuitability. While it was questionable for
the Board to rely on the fact the victim was stabbed in the face,
since that was done by the crime partner, not the petitioner, the
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crime did involve multiple stabbings and petitioner did nothing
to assist the victim, choosing instead to prevent the victim’s
friend from coming to his assistance. The motive was trivial or
inexplicable, as petitioner himself was unable to explain why he
chose to do what he did. Petitioner’s failure to heed the wake-up
call when the Navy tried to intervene in earlier criminality is a
legitimate factor for the Board to weigh. Since there was some
evidence to support the Board, its decision stands.
In re Shaputis (2005) 135 Cal.App.4th 217. Petitioner was
convicted in 1987 of the second degree murder of his wife after
he killed her with a single gunshot to the neck, fired from close
range, while he was heavily intoxicated. The long relationship
between petitioner and his wife had been marked by serious
alcohol problems and prior beatings. Petitioner’s only other
conviction was for lewd acts with a daughter, also committed as
a result of intoxication. CA finds no evidence supporting finding
of unsuitability for parole. The BPT found the killing to be
especially cruel or callous, but CA sees nothing whatsoever to
make this any more cruel or callous than any other second
degree murder. The BPT finding that the killing was
dispassionate or calculated is inconsistent with the jury’s
rejection of 1st degree murder. The BPT finding of unstable
social relationships is based solely on the relationship with the
wife and daughter, but those problems were the result of
alcoholism and the undisputed evidence is that the 69 year old
petitioner has taken every drug and alcohol counseling program
available to him, has done well, is motivated to stay in
sustained remission, and has a low risk of reoffending. Thus,
there is no evidence to support a conclusion that he currently
poses an unreasonable risk of that there is a concurrent
unlikelihood he will be unable to stay sober. CA remands for
new hearing and finding of suitability unless a contrary finding
is supported by different evidence than that relied on at the
previous hearing.
In re Burns (2006) 136 Cal.App.4th 1318. Petitioner was
convicted of 2nd degree murder in 1980. In 10/02, the BPT
found him unsuitable for parole and deferred his next hearing 5
years as the BPT found it unreasonable to expect he would be
found suitable sooner than that. CA reverses the grant of a trial
court habeas that ordered the BPT to reflect a deferral period of
three years rather than 5. CA notes the same criteria that apply
to the suitability issue also apply to the deferral period issue. In
a routine review, CA finds some evidence to support the BPT
conclusions that the crime exhibited exceptionally callous
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disregard for human suffering and life, and that petitioner had
a history of unstable or tumultuous relationships with others.
While the trial court was correct in noting that other BPT
suggestions could have been accomplished in three years rather
than five, those were not the only reasons for the deferral.
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